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In Memoriam, 


NATHAN S. HARWOOD. 


Natian §. Harwoop was born at Corey’s Lake, rear Constantine, 
St. Joseph county, Michigan, June 18, 1843. He was the youngest 
of nine children. His mother died when he was eight years old; 
and the father soon after removed with his family to Black Hawk 
county, Iowa. Here young Harwoop attended school. In August, 
1861, he enlisted in Company F, 9th Iowa Infantry. Exposure in the 
Pea-Ridge campaign so injured his health that he was compelled 
to quit the service. In the spring of 1864 he again entered the 
service as first Heutenant of Company D of the 49th Iowa Infantry. 
He graduated from Hillsdale College, Michigan, in 1869; and from 
the Albany Law School in 1870. In February, 1871, he formed a 
law partnership with Samuel J. Tuttle and was afterwards, for 
mInany years, a member of the firm of Harwood, Ames & Kelly. He 
was elected president of the Lincoln National Bank in 1887. Five 
years later he was made president of the First National Bank, when 
the two institutions were consolidated. In 1872 he was married to 
Miss Mary E. Cook, who died in 1878; and in 1883 to Miss Celia Harris, 
who survives him. He left two daughters, Miss Helen and Miss Dor- 
rance. He died suddenly at his home January 5, 1900.—W. F. B. 

At a session of the supreme court of the state of Nebraska, begun 
and holden February 6, 1900, there being present Hon. T. L. Norvat, 
chief justice, Hon. J. J. SULLIVAN and Sitas A. HoLcoms, judges, and 
David A. Campbell, reporter and ex-officio clerk, the following pro- 
ceedings were had, that is to say: 


Hon. STPPHEN B. PoUND: 

MAy it PLEASE YouR Honors: Your committee, appointed by your 
honors to prepare and present resolutions commemorative of the 
Hon. NaTHan §. Harwoop, deceased, lately a membér of the bar of 
this court, respectfully report the following: 


Resolved, That by the death on the 5th day of January ultimo, of 
(vii) 
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the Hon. Natuan S. Harwoop, late of the city of Lincoln, this state 
has lost a patriotic and public-spirited citizen, and the profession 
of the law an able, upright, learned and conscientious member. 

Resolved, That during all of the quarter of:a century and more of 
Mr. Harwoon’s residence in this state, all his daily walk and con- 
versation have proved him a man of high and sensitive honor, of 
unswerving integrity and unyielding loyalty to duty. 

Resolved, That for Mr. Harwoop’s robust yet kindly manhood, and 
for the fidelity and courage with which he has discharged the many 
and important trusts committed ta his care, the community in which 
he lived owes to his memory a lasting debt of gratitude; and that 
the story of his career should serve as a noble inspiration to his 
associates and acquaintances who survive him, and to those who 
shall succeed to their tasks. 

Resolved, That we tender to his family and relatives this inadequate 
expression of our sympathy and sorrow because of their affliction, 
to which our own, great though it be, can bear but slight re- 
semblance. 

Resolved, That, these resolutions be spread upon the records of this 
court and that exemplified copies thereof be furnished to the widow 


and children of the deceased. ‘ 
StrrHEeN B. Pounn, 


W. R. KEtty, 
W. G. Hastines, 4 
JoHN H. AMES, 
Sam’L RINAKER, 
W. H. Puar, 
Oommittee. 
Hon. SterHen B. PounD: ¢ 
May 1t PLEASE YouR Honors: I have known NatTHan S. Harwoop, 
known him quite intimately for nearly thirty years, in the varied 
relations of lawyer, business man, neighbor and friend. He came 
to. this city in 1871, then a young man, to practice his chosen pro- 
fession, the profession of law. From that time, with the exception 
of only a few years, he practiced in the different courts of this 
state and in the federal courts, continuously, until he. was recently 
removed by the hand of death. He was a successful lawyer. He 
was careful and painstaking in the preparation of his cases and he 
depended for success, not upon the arts of advocacy, not upon the 
eloquence of speech, not upon the skilful manipulation of testi- 
mony, but upon the thorough mastery of the law and facts and a 
faithful and forceful presentation of them to the court and jury. 
His attractive personality, his high character, his candor, his per- 
suasive manner, his power of strong and lucid statement, gave 
weight to his forensic arguments and were well calculated to carry 
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aonviction to the mind. He always subordinated the lawyer’s ambi, 
tion to the client’s interests. He hazarded no doubtful experiments. 
at his client’s risk, in the hope or expectation that he might thereby 
gratify professional pride or derive therefrom personal gain or pro- 
fessional distinction. He advised and pursued that course which in 
his judgment would yield the best results to him in whose service 
he was engaged. Magnanimous in victory, courageous in defeat, he 
accepted the results of legal contests with equanimity. Seldom 
did an acrimonious word or a word of denunciation escape his lips,” 
however sharp his disappointment. He was an admirable specimen 
of manhood. He-had a strong, cultivated and comprehensive mind, 
scholarly tastes, generous impulses and a sympathetic nature. 
He had a wide acquaintance with men and affairs and kept abreast 
ef the times on all social, moral, philosophical and political ques- 
tions. His mental gifts were solid and substantial rather than brill- 
iant and captivating; his judgment, not quick and penetrative, was 
yet sound and accurate, reaching its conclusions by careful and. 
methodical processes. of reasoning. Firm in his convictions on all 
questions concerning which he had formed deliberate opinions, he 
was tolerant, of the opinions of others, however much they might. 
differ from his own. Wholly free from the vice of envy, he was 
‘always ready to recognize and applaud the merited success and 
achievements of others, His life abounded in deeds of charity and 
in good offices to those in trouble and distress. He loved his kind and 
enjoyed the society and companionship of his fellow men. He was 
optimistic and looked on the bright side of things; saw a silver 
lining to every cloud. In those dark days when financial ruin and 
disaster seemed to be impending over the people of this city and 
state, threatening to sweep away the accumulation of years, he spoke 
to desponding and despairing ones words of cheer and hope. His. 
calm, brave and unperturbed look dispelled the gloom from many, 
a troubled face and restored strength and courage to many a faint 
and faltering heart. 

It is fitting that we who have been co-workers with him in an 
arduous and exacting profession, who have witnessed his triumphs 
and defeats, his moderation and manliness in prosperity, his courage 
and hopefulness in adversity, who have known the nobility. of his 
character, his ‘génerosity, his constancy to friends, his fidelity to duty, 
the service he has rendered to his country and the honor he has 
conferred upon “his profession, it is fitting, I say, that we should 
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give expressian to our sorrow, should mourn his loss and pay a 


loving tribute to his memory. 
a 


Hon. Jonn H. AMES: 

May If PLEASE THE CouRT: In support of these resolutions, I 
can do no better than to repeat what I said on a similar occasion 
in the United States circuit court for this district on yesterday. 

It is with great diffidence and difficulty that I am able to speak 
at all. The very circumstances which may seem at first sight most 
to qualify me for speaking serve to seal my lips. It seldom hap- 
pens that two men are, for so long a time, so closely associated 
as for the past twenty-five years have been Mr. Harwoop and myself. 
During that period we have been equal partners, not only in the 
practice of law, but in every business undertaking and enterprise 
of any importance in which either has been engaged or interested. 
Together we have shared our victories and defeats, our triumphs and 
failures, our prosperity and adversity. More than that, upon the two 
subjects of religion and politics, which employ the thoughts and ab- 
sorb the attention of serious minded men to a greater degree than all 
other subjects of intellectual speculation combined, our opinions 
have been arrived at and our course marked out and followed after, 
and in consequence of, the most painstaking, careful and confiden- 
tial mutual consideration. 

That these facts disqualify me for a public discussion of the 
most important and interesting incidents in his career, and even, to 
any large extent, of the guiding principles and motives of his life 
and conduct, will appear to anyone upon a moment’s reflection. I 
lack that distance and detachment of attitude and point of view 
which is essential to a due sense of perspective and proportion, 
and am unfitted for speaking on this occasion by the same reason 
that disqualifies a man from pronouncing a funeral eulogy upon his 
deceased wife or next of kin. ’ 

He possessed, however, some traits of character to which I may 
make a passing allusion. It was said by a pagan emperor of Rome— 


“Though love repine and reason chafe, 
There comes a word without reply,— 
"Tis man’s perdition to be safe, 
When, for the truth, he ought to die,” 


and this saying is paraphrased by the modern Christian hymn— 


“So near to grandeur is our dust, 
So near to God is man, 
When duty whispers low, ‘Thou must,’ 
The youth replies, ‘I can.’ 
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I take it, however, that this saying is not intended as descriptive of 
the masses of mankind, but only as illustrative of the nobler and 
choicer spirits among them; of those who make up what Matthew 
Arnold calls the remnant of them; who are as of the salt of the 
earth which loses not its savor. That it is correctly descriptive of 
Mr. Harwoop, those who were most intimately acquainted with him 
need not to be told. One of his leading characteristics was his un- 
yielding and unswerving loyalty and devotion to duty; his deter- 
mination “to do the right as God gave it to him to see the right.” 
For an example: 

Like many others he came to this state nearly thirty years ago, 
destitute alike of money and experience, and of powerful or in- 
fluential friends or business connections. By nearly a quarter of a 
eentury of patient industry and economy and occasional judicious 
investments, of his savings he had acquired a modest competence. 
In an evil hour he was persuaded to embark in an enterprise which, 
during the last seven years, undermined a naturally strong -constitu- 
tion, destroyed his health, dissipated his property and ended his life. 
Owning but thr2e and a half per cent. of the capital stock of an 
institution of which he became in 1892 the official head, he found 
himself confronted with the almost impossible task of keeping it 
from failing at a time when its failure would have meant nearly 
universal distress and disaster in the community in which it was 
situated. Early in the course of affairs it became evident that what- 
ever might be his degree of success in this attempt, his own fortune 
would be wrecked in the undertaking, although there was a time, 
after the shrinkage in values had gone so far as to point to probable 
disaster, when he. might have sold his interest and retired from 
the trust with comparatively small personal loss but at the risk of 
affecting the reputation of the bank in such a way as greatly to 
impair its prestige and probably to precipitate its failure. Under 
these circumstances he believed it to be his duty, not only to the 
owners of the other ninety-six and a half per cent. of the stock, 
put to the city and state, “to stand to his guns,” as the saying is, 
and, at the fearful cost already mentioned, he pursued this course 
until the end. That he should receive any material reward for his 
services was out of the question; that he was criticised, traduced, 
and wrongfully, though ignorantly accused, by many persons for 
whose advantage and well-being he “spurned delights and lived 
laborious days” he well knew, and that knowledge was a thousand- 


xii IN MEMORIAM— 


fold harder to bear from the fact that circumstances forbade him 
to utter a word of excuse or extenuation in his own behalf; and 
to-day, it is as certain as anything human can be, that there are 
hundreds of families and thousands of persons in this city and state, 
living in prosperity and contentment, who would have been plunged 
into destitution and distress had he failed or faltered in his duty, 

In this connection I may mention one other trait which was, per- 
haps, his most prominent characteristic, namely, that particular 
quality which St. Paul appraises as the chief of Christian virtues. 
To say that he ever forgot or entirely forgave what he believed 
to be a wanton or malicious injury would be to place him upon a 
pedestal too high for human occupancy. But his disposition was 
such that he seldom or never accused bitterly, and that he conceded 
to others the same consideration for the faults and foibles, the 
weaknesses and shortcomings common to humanity, of which he 
felt that he stood in need himself. 

He felt and resented the sting of ingratitude and the wounds of 
injustice and detraction as they are felt and resented by other 
people, but his inclination was, even when he was himself the victim, 
to seek some ground for extenuation and to attribute to ignorance 
or to sudden impulse what was apparently the effect of settled 
malice or of reckless indifference. With all this, he prized and 
patronized and promoted, to the extent of his ability, churches, 
schools, libraries, literature and art, and all those things which 
tend to enlighten the minds, improve the morals and soften the mian- 
ners of mankind, so that it may be truthfully said that the world, 
and especially his own state and city, are appreciably and distinctly 
more prosperous and happier and wiser and better because of the 
life he has lived; ‘and this, after all, is saying a great deal. 


Hon. Grnio M. LAMBERTSON: 

When a message came to me in a distant city telling of the sudden 
death of Narnan S. Harwoop, I was profoundly shocked, for I was 
very fond of him. TI know of no one in this city for whom I had 
a more sincere affection. I knew that a warning stroke had pros- 
trated Mn. Harwoop, but he seemed to be recovering and I hoped 
that the final stroke would be long delayed. Alas, our hopes were 
all in vain! 

It is hard to understand why he should be taken at the early age 
of fifty-six; in the meridian of: his powers. We complain that the 
Divine sickle was not content to wait for its human harvest until 
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the whitened and bending head was bowed to the earth destined to 
receive it. 

I find it difficult to outline Mr. ITARwoon’s character; he was so 
well-rounded, all his forces so happily balanced, his faculties so 
nicely adjusted and the equilibrium of his nature so firmly main- 
tained that it is hard to distinguish the salient point and strike the 
dominant note of his character. The qualities of his head and 
the attributes of his heart were marshalled so evenly, and developed 
with such equipoise, that it is impossible to pick out the charac- 
teristic trait. There were no mountain peaks, only an elevated 
table-land where the altitudes were all even. Although there was no 
-one overmastering trait dominating all others and dwarfing by com- 
Parison lesser virtues, yet the sum total of all of his qualities 
singled him out and stamped him as a man among men. He was 
not strong in points, but the sum of all of his faculties made him 
a strong man. He was a man of fine presence, noble and dignified 
mien, and you turned to look at him a second time when he would 
pass you on the street. Mr. Harwoop was a strong man, and was 
looked upon as such in the community in which he lived. He was 
a man to be reckoned with. When any questions were up affecting 
the growth of the city and state in which he lived, men wanted to 
hear Mr. Harwoop’s opinion, and when it was known it was ,re- 
spected. He was strong all along the lire. He was a man of strong 
intellect and big heart; ardent convictions, fervent enthusiasms, 
strong in the sense of right and duty. He was slow to make up 
his mind but when once made up he was rooted in his conviction. 

Mr. Harwoop was generous in thought and deed; he was charita- 
ble, kindly affectioned. He was quick to forgive and did not harbor 
resentments. It might be said of him as Emerson said of Lincoln: 
“He had a big heart, but it was not big enough to hold the memory 
of a wrong.” 

Mr. Harwoop was a liberal; if he had lived in England he would 
have belonged to the Liberal party. He was a liberal in poli- 
ties, education and religion. He was a progressive man; always 
a pioneer on the frontier of modern scientific thought. He 
loved to philosophize, and think about things as if they were first 
questions. I think it was on account of this disposition to look at 
all questions from an academic point of view, that led him to 
embrace the tenets of:free trade, whicli have attracted the minds of 
SO many of our scholars and thinkers. For many years before he 


xiv IN MEMORIAM— 


severed his connection with the Republican party he belonged to 
the Cobden school. When that rugged and robust apostle of free- 
trade, Grover Cleveland, was nominated on a platform that presented 
to the people the clear-cut issue of protection and free trade. he 
with the utmost reluctance allied himself with the Democratic party. 
He was a great admirer of the fearless independence of Grover 
Cleveland, and he followed his fortunes with unstinted admiration 
and unswerving devotion. Only an over-mastering sense of duty 
led him away from the Republican party. Later along, when the 
Democratic party embraced the free silver dogma, he found himself 
unalterably opposed to the leading plank in the Democratic plat- 
form. He was always a stalwart believer in and advocate of the 
gold standard. To him the success of the Democratic party meant 
the ruin of the country, yet he hesitated to stand with the Repub- 
lican party. Although he voted for President McKinley in 1896, yet 
he did not join the ranks of the ‘Republican party. Before the last 
state election, and after his illness, he said to me: “I registered 
today and when the question was asked, ‘What is your political 
faith?’ I answered, ‘I am a Republican.’” So he died in the faith 
of his youth, and I think he was glad of it, since the attitude he 
took was the result of conviction. 

The-sickle of death has been busy among the leaders of the bar; 
Savage has gone; Poppleton has gone; Mason has gone; Marquett 
has gone; Hayward has gone; and now Harwoop has gone to join 
this historic company in the “land beyond the sun.” 

As I recall the familiar features of our dead brother, I can not give 
up the thought that he still lives; I refuse to believe that that kindly 
intelligence, that genial soul, that benign spirit has been snuffed 
out forever. In some other land, in a sunnier clime, that “quench- 
less spark struck off from the everglowing soul of God” will shine 
on and on, in undimmed lustre, until the vast scroll of the universe 
is rolled up forever. 

When we stand by the bier of the dead we do not say this is our 
friend. It is his remains, it is all that is left of him, it is the 
mortal part, but the real man is gone and the immortal part has 
winged its flight to the realms beyond. 

When God made man He made him a little lower than the angels, 
and he pronounced His work good. I care not whether we consider 
man as the direct product of the Almighty, or as the evolution of 
the forces of nature, the consummation of natural law; in either 
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case he is the summum bonum of existence. The objectivé of the whole 
universe is man. This one increasing purpose runs through all time. 
Man stands at the summit of the universe, on the highest ridge of 
our civilization; as some writer says: “Earth holds up the heavens; 
no fruit but the finished man.” The devout Novalis says: “Bending 
before man is a reverence done to the revelation in the flesh; when 
you lay your hands on the human body,* you touch high .Heaven 
itself.” When I consider that all the creative power of God and 
‘the stupendous energies of nature have been to create man, I must. 
believe that he was not born for time, but is an heir of eternity. 

Since our brother Harwoop is now starting on his journey to the 
other land, let me say in the words of Wadsworth: “The weight 
of the whole world’s good wishes go with thee.” 
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in Memoriam. 


GENIO MADISON LAMBERTSON. 


GENIO MADISON LAMBERTSON was born at Franklin, Johnson county, 
Indiana, May 19, 1850. He graduated at the University of Chicago 
at wenty-two years of age. He was twice married, first to Jane 
Gundry, June 10, 1880; second, Mary S. Sherwood, February 28, 
1895. He practiced law at Lincoln from 1874 till his death, June 
15, 1902. Mr. LamMBEeRTSON was United States district attorney for 
Nebraska, 1878-1886. He succeeded Lorenzo Crounse as assistant 
secretary of treasury under President Harrison; was attorney for 
inter-state commerce commission; argued Counselman Case before 
supreme court of United States; was afterwards attorney for re- 
ceivers of Union Pacific Railway Company; was candidate for United 
States senator. In politics he was a Republican and an advocate 
of the gold monetary standard. While United States district attor- 
ney in May, 1879, Mr. LamMBERTSON argued the Oase of Standing Bear 
and Twenty-Fwe Others before the United States district court, in- 
volving the right of an Indian to the writ of habeas corpus. The 
suit was brought on the relation of Thomas H. Tibbles. Andrew 
J. Poppleton and John L. Webster appeared for the Indians. For 
account of this last case see Annual] Cyclopedia, vol. 4, 653-655.— 
W. F. B. 


Be it remembered that at a session of the supreme court of Ne- 
braska, begun and holden September 16, 1902, there being present 
Hon. J. J. SULLIVAN, chief justice, Hon. Smas A, Hotcomp anu Hon. 
SamMvUEL H. Sep@wick, judges, Lee Herdman, clerk, and Hugh G. Pat- 
ton, bailiff, the following proceedings were had, that is to say: 


Your committee, to whom is assigned the sad duty of preparing 
and presenting resolutions to the memory of Hon. Genio M. Lam- 
BERTSON, deceased, beg leave to submit the following: 

Resolved, That the supreme court and the bar of the state of Ne. 


braska unite in expressing a deep and profound regret on account 
of the death of Hon. GENIo M. LAMBERTSON. 
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Resolved, That in his death the bar has lost one of its ablest and 
most learned members, the state one of its wisest and safest coun- 
selors, society one of its most splendid types of citizenship and 
manhood. 

Resolved, That in his death the law has lost a great and learned 
advocate, eminent for his wisdom, power and research. 

Resolved, That while we recognize his splendid abilities as a lawyer, 
occupying as he did the foremost rank of his profession, yet he 
typified in his daily walks of life the highest type character and 
American, manhood. 

Resolved, That we deplore his déath, and mourn the loss we 
sustain, and for the benefit of a sorrowing profession, we espe- 
cially emphasize the fact that he was industrious, genial in manner, 
- sympathetic in nature, with a high and delicate sense of honor, a 
man of broad and liberal culture, and highly marked with a splen- 
did literary finish. . 

Resolved, That we tender to his widow and children our sincere. 
sympathy and direct that a copy of these resolutions be communi- 


eated to them. > 
A. §. TIBBETs, 


J. L. WExBstTER, 
J. N. BALDWIN, 
F. M. Harr, 
E: J. Harner, 
Committee. 


Hon. Appison M. Tipsets: 

The business of this court is suspended for the purpose of paying 
tribute to prominent members of the profession, of which it is a 
representative part, and commemorating the services and character 
of those whose personal efforts and services have been closely’ asso- 
ciated with, the history of this body. I believe in occasions of this 
kind. When a great and shining light of the bar of this court has 
responded to the awful summons, and his lips are forever closed to 
further appeals for justice and the preservation of legal rights, 
then it is proper that this court should pause in its deliberations 
of weighty questions of public and private interests, ‘and reflect 
upon his character and services, and the influence for good or evil 
that he has wrought upon the profession. 

The subject of the resolutions which are here submitted, GENIo M. 
LAMBERTSON, was a prominent character in the state of Nebraska 
for nearly a quarter of a century. As a member of the legal pro- 
‘fession he was a leader; was possessed of an acute and logical mind, 
exceeding industry in the prosecution of his professional work and 
universally presented all questions to.court and jury with exceed- 
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ing fairness and candor. He relied upon his logic and persuasive 
powers and never upon the prejudices of a court or jury and afforded 
an example of the dignified and judicial member of the bar.’ For 
several years he occupied the very important position of United 
States attorney and in “that capacity earned the universal regard of 
all those with whom he cane in contact. In the prosecution of 
his cases, and, in fact, all his conduct before court and jury, in all 
his professional career, he was entirely free from the bickerings 
of the pugilistic counsel and conducted all proceedings with ex- 
emplary courtesy. 

His ability and integrity were recognized by one of the highest 
courts in the west when he received the appointment from the cir- 
euit court of appeals as attorney for the receivers of the Union 
Pacific Railway Company. He conducted' the matters entrusted to 
him in that capacity with ability, and with integrity that was un- 
questioned, and received the reward of commendation from all par- 
ties interested in that great financial transaction. 

In politics he was always found on the side he thought was right, 
and attached himself to the political element that he concluded 
was free from contaminating influences, and always persevered in 
directing his efforts towards the perpetuation of pure public morals. 
For several years he occupied important public positions of trust 
and discharged his duties. with a zeal, integrity and faithfulness 
that characterized his conduct in his profession. His efficiency was 
recognized by those outside of his own party adherents and he at- 
tached to himself personal friends regardless of political associates. 

In his social life he was genial, companionable, and ever true to 
those who confided a trust in him, and at all times meeting the 
requirements of a faithful friend as to all those with whom he was 
closely. associated. \ 

It was my privilege to know him intimately during the last few 
years, and I can testify to his genial, generous and hearty disposi- 
vion and wholesouled intercourse with his friends and his unselfish 
devotion to his family. 

In his death the state has lost an influential citizen who was 
always on the side of the right, and of pure public morals. The 
bar has lost one of its ablest propounders of the law, and one of 
its most striking examples of courtesy and fair dealing; and his 
family and friends have lost that which to them was priceless and 
can not be restored. The world in which he moved will hereafter 
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exist without him, but the example and influence of his sterling 
qualities will be perpetuated. 

His name will not be handed down as that of a great national 
character, but the history of Nebraska can not be written without 
his mention. We mourn his loss, admire his virtues, and exhort his 
successors of the legal profession to emulate his example. : 
FRANK M. Hatt: 

It is well that the machinery of this court should cease from its 
daily routine for a brief period of time in order that a record may 
be made of some of the splendid qualities of one of its leading 
practitioners who has dropped out of our ranks. The resolutions 
fittingly express the estimation in which Mr. LAMBERTSON was held 
by his professional brethren and associates. It is comforting on 
such an occasion as this that we can find so much in the character 
of our deceased brother to admire, commend and emulate without en- 
gaging in fulsome flattery. For twenty-five years Mr. LAMBERTSON 
was a familiar figure in this court, pleading at the bar of justice 
for the rights of his clients as he understood them, with rare force 
and persuasive eloquence. We shall hear his voice no more echoing 
and reverberating through these halls in defense of the right and 
condemnation of the wrong. His noble figure, with massive head and 
craggy brow, will be seen in this temple of justice no more. We 
are reminded on this occasion of what the immortal Burke. said: 
“What shadows we are, what shadows we pursue!” 

Mr. LAMBERTSON came to this state when he was a young man, 
‘and cast his fortune with the people of the state. He was early 
recognized as a man much above the ordinary, with rather excep- 
tional abilities, and early won recognition as a man,who was likely 
to suceeed in his profession; yet his was no royal road to fame 
and distinction. He began the practice of law without money and 
without influentiai friends, as does many another young man. But 
by his careful and painstaking industry and a practice of strict in- 
tegrity, with a good mind and a keen perception, he gradually grew, 
~nfolded and developed as the years went by. It would be interest- 
ing no doubt to follow through the various stages of growth and 
development if time would permit. By looking back twenty-five 
years we see him beginning the struggle of life in his chosen pro- 
fession, a mere office boy, in one of the law offices of the city of Lin- 
coln. He had neither prestige, money nor friends to smooth the path- 
way and lighten the struggle, but with a steadfast determination 
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to succeed, he pressed onward through difficulties and over obstacles, 
putting them aside or trampling them underfoot, occasionally catch- 
ing a ray of hope or inspiration through the rift in the clouds of 
difficulty that surrounded him, beckoning him on to’ broader fields 
and to a wider sphere of usefulness. Each year found his tent 
‘pitched on higher ground; so that when the fell messenger of 
death overtook him in the very prime of his life, he had reached 
the proud eminence of one of the first lawyers in the state of Ne- 
braska; and enjoyed the confidence, respect and esteem of the various 
courts of the land, as. well as that. of his professional brethren. 

“He had a capacity for large questions. He had been connected 
with some of the most important litigation in the state’s history. 
He was strong, foreeful.and convincing as an advocate, both before 
the court and a jury. He was always honest, open and straight- 
forward in his practice of the law. He had lofty conceptions as 
to the duties of a lawyer. He was proud of his profession, He 
recognized that the honorable profession. of the law was entitled 
to his best thought, thorough preparation and painstaking industry. 
He did not devote all of his time assiduously to the study and the 
practice of the law; while he enjoyed the law as a profession, his 
interest in the various public questions of the day was such that he 
devoted much of his time and thought to the study and the discus- 
sion of public questions. He was always ambitious politically, but 
I think it may be truthfully said that this ambition was within rea- 
sonable pounds ‘or limits. He had a liking for public questions, 
public ‘men and public affairs, and he always kept abreast of the 
public thought of the day and was well posted on all of the political 
‘questions and issues of the day. He had rare gifts as a conversa- 
tionalist—as such he was always entertaining and instructive. In 
the early stages of the agitation on the money question, when the 
‘political skies were dark and cloudy and all seemed obscured in doubt 
and uncertainty, when public men of his party were hesitating, fal- 
tering and unsteady, Mr. LAMBERTSON with an unfaltering faith urged 
his party in naticnal convention assembled to take a firm and une-+ 
quivocal stand for the gold standard. He was safe and conservative 
in his political views, fearless and courageous in their advocacy. He 
was prominent in the councils of his party, and while he was never 
successful to any very great.extent in polities, I think it was due 
largely to the fact that he was too large a type or pattern of a man 
to resort to the tricks and practices of the ordinary politician; he 
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could not stoop to the work of the demagogue; he would not sur- 
render his convictions for office. He had great faith in men. He per- 
haps believed too much ‘in men to succeed as a politician. He relied 
upon what his fellow men told him. He was not quick to discern the 
falsity or deception that is too often practiced in politics. It might 
be said with compliment to Mr. LAMBERTSON that he was not of the 
type of man that succeeds in politics; yet his political reverses, his 
failure to realize the goal of his political ambition, Icft no bitter- 
ness in his heart, no malice or envy in his nature. He did not be- 
come sour, disgruntled or fault-finding, but ever remained loyal and 
steadfast to his party and was always found in the forefront, in 
the thickest of the battle, doing hcroic service for his party and its 
principles. 

His was a splendid type of citizenship. He believed in the old- 
fashioned, rugged integrity. He was the embodiment of high and 
splendid ideals, toward the achievement of which he was constantly 
striving. He was of those who believe that the highest and best 
citizenship requires that the individual shall give back to society 
and the state the highest and best service in his power. He was a 
publie-spirited, high-minded, dignified man, interested in the progress 
and uplift of society, interested in all good causes that made for 
the community, the state and the nation. He was highly religious 
in his make-up, possessing reverence in a rare degree. He had suc- 
ceeded in an eminent degree in working out in his own way the 
real problem of life, the real end and purpose of man. It was 
his constant and daily aim to separate the metal from the dross, 
the grain from the chaff, the genuine from the spurious, and to 
lay hold of those eternal principles that endure; when death over- 
took him he had reached a high moral and imtellectual plane. As he 
climbed the mountain of life his horizon broadened, his sympathies 
deepened, his love increased, and he found himself in closer and 
more sympathetic relations with his fellow men and with all the 
institutions that are calculated to benefit, assist and uplift mankind. 
He will be missed in the courts by his professional associates, he 
will be missed in the councils of his party, but most of all he will be 
missed as a neighbor and a friend, a father and a husband. 

While I would not in the least detract from Mr. Lamnerrson’s 
eniinence and standing as a lawyer nor his powers as a statesman 
and politician in the highest and best sense, still I prefer to think 
of him as a man and a Cilizen, as a warm, genial, kind-hearted friend 
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with a great generous nature filled to. overflowing with beautiful 
sentiment and a touching and kindly sympathy and abiding faith 
in his fellow men. To some he appeared as cold and austere, dis- 
tant and hard to approach, but those who knew him best loved him 
most for those steriing qualities of head and heart which were 
peculiarly his, and for that deep, rich sympathy that permeated his 
whole being. His was a great, broad, generous, kindly nature. No 
good cause appealed to him in vain. He was interested in every- 
thing that tended to the betterment and uplifting of his fellow men, 
and gave freely of his time, his ability and of his money. As he 
moved to and fro in the daily walks of life his noble qualities, his 
courtly bearing and his easy dignity were a real inspiration to all 
who came in contact with him. 

From our point of view and with our short range of vision we are 
impelled to look upon Mr. LamBertson’s death as especially sad 
peedeee he was just in the prime of life; his life work had just begun 
to rise above its foundation stones, his splendid character was begin- 
ning to make itself felt for good all along moral, intellectual and 
spiritual lines. But we should console ourselves with the thought 
that the eternal purposes of God are not always discernible from 
a human point of view. If it is true that no particle of matter is 
ever lost, that such a thing as annihilation is unknown in the world 
of science, how vastly more important that character should endure 
and with it all of those beautiful and splendid qualities that serve 
as the very foundation stones for enduring society. We can only 
conjecture what splendid results might have flowed from his lite 
‘had he been spared to live out the allotted span of three score 
years and ten; but. I am persuaded that the foundation that was 
so broadly and deeply laid shall not prove to be labor lost or 
thrown away, but that in God’s kingdom it shall be utilized for the 
erection thereon of a beautiful, symmetrical superstructure that 
shall harnionize with God’s eternal purpose. Can we not rest in the 
belicf that, after a life well spent, with its duties faithfully per- 
formed, the soul of our deceased friend has at last found eternal 
rest amid the scenes of its creation, in the presence of its God? For 
hath He not said, “He that believeth in me, though he were dead, 
yet shall he live,” and “Whosoever liveth and believeth in me shal} 
never die.” - sy , 

I shall think of Mr. LamBrrtson in the years that are to come, 


not as a great lawyer, not as an advocate, an orator or a statesman, 
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or a man of great learning and erudition, and yet he was all of 
these; but rather as a friend, a neighbor and companion, always 
serene and even-tempered, even in time of stress and difficulties, 
always genial,, sympathetic, open-hearted and frank and confiding 
in his nature, cheerful and optimistic in his views of life; of him it 
may truthfully be said, that while he had a great heart, it was not 
large enough to hold the memory of a wrong. There is a passage 
in his memorial address on our late lamented McKinley that gives 
you an insight to his real character more vividly than I can portray 
it in words. It gives you the key-note to the real man; and these 
are the words: “McKinley was a Christian, and died with a Chris- 
tian’s faith and fortitude. In the last hour his dying wish was to 
get closer to God, and he died with the Lord’s prayer on his lips. 
O my friends, has there been in all time a deathbed scene equal to 
this! Shall not the noble Christian resignation of the dying McKin- 
ley help us as a nation to get closer to God, to get saner views of 
life and eternity? If so, our president has not died in vain, and this 
is our consolation.” 

Instead of mourning over Mr. LAMBERTSON’sS untimely departure, 
let this be our consolation: 


“Thy day has come, not gone; 

Thy sun has risen, not set; 

Thy life is now beyond 

The reach of death or change, 

Not ended—but begun. 

O nobie soul! O gentle heart! Hail, and farewell.” 


Hon. EuGENE J. HAINER: 


. May ir PLessE Your Honors: In speaking of the resolutions here 
offered, I can hardly hope to add to the appreciative tributes that 
have been paid here and elsewhere to the memory of our distin- 
guished friend and associate, and yet I should be unresponsive to 
my own impulses were J to fail to make some expression of sincere 
sorrow for the loss of a personal friend and respect for his memory 
and character. Others have spoken of him as a great lawyer and 
high official of the nation when calamity was in the air and strong 
men were perplexed. ; 
Much of his life is so interwoven with the history of his chosen 
state, with this and other high tribunals—with the record of their 
growth and advance in u8efulness and the dispensation of justice, 
that our first thought of him must be in these relations. He has 
become a part of the unwritten law of the state. Still others have 
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laid upon his bier the beautiful tributes of neighbors and intimate 
associates. 7 

For me, who enjoyed.his warm friendship, these exercises have 
a peculiar significance and burden. His death is too recent to allow 
me to speak of him as I would—I may not trust myself to dwell on 
those things in his life and our relations which constitute the rich 
legacy of those who have in the best sense been friends. [I shall 
speak of him for a moment as a leader of noble thought in our 
young state—his general influence. 

His was a striking personality. His towering form, his massive 
brow, his commanding presence, marked him in assemblies of men. 
His strong intellect, broad culture, wide experience, naturally made 
for him a standing and position in the state at once unique and nota- 
ble. He was a giant oak in, the forest of men. His life, measured 
by all the standards of nobility, was a great one. The time is not 
yet and the present occasion forbids a detailed analysis of his life 
and the traits of his character. We may, however, with propriety, 
note the collective impression made by his life. There is an influ- 
ence derived: from things indescribable through which his spirit 
and individuality go forth to the multitude whose lives he touched. 
The great tendency of his life and character was to elevate the 
whole tone of the public mind. He did this not only by example 
but by the manly fashion in which he dealt with the interests of 
others. His controlling purpose was to do right. ‘He dared to stand 
for the right even though he stood alone. While he loved applause, 
for he loved his fellow-men, poputar clamor did not move him. He 
showed his real love for the people, not by honeyed phrases, nor by 
stirring their passions, but by good counsels and useful service. 
He despised servility. He spurned the collar of a master. His 
conscience was his harness; he wore no other. The crack of the 
boss’s whip brought him no terror. He held in contempt the “thrift 
that follows fawning.’ He walked erect in the majesty, dignity and 
conscious rectitude of his manhood. He possessed those virile quali- 
ties which have their root in manly courage. . ; 

Lookitfg back over his career of nearly a generation in our state, 
it must be admitted he was invariably right on all great questions 
which challenged public attention and was in the thick of every 
battle waged about them. Mr. LamMBEgrson was a type of men 
who by devotion to country and humanity, by their lofty character 
and exemplary lives have given us a rising spirit of fellowship, 
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patriotism and service to mankind. By their example, the world is 
being taught that wisdom and virtue become a personal possession, 
only by practice and habit; that emotion as emotion only is like the 
‘fragrance of the flower which dies upon the wafting air, but that 
by well-directed: and steadfast effort and occupation can be trans- 
formed into stable and noble character. Speech ‘and sermon and 
printed page, though never so wise, and calling to patriotism and 
piety, waste their powers like the wind which bloweth where it 
listeth unless they guide men into rational. and useful lives and 
take form and shape in deeds of helpfulness to those about us. 

The one great aim and end of‘his life was to do his duty, his ‘whole 
duty, and “he walked attended by a strong aiding conscience,” bring- 
ing to the labors of each day the sturdy common sense, the vigor 
and energy. of a faithful, honest man. He made no prayers on the 
‘street corners, but everywhere burned the incense of a kindly, noble 
life. Courageous and aggressive, he’ was yet in an extraordinary 
degree uniformly and liberally conservative, 

During the last decade of his life our people passed theoush. a 
series of struggles which tried their temper, judgment and soul. So 
fresh are. these struggles in otr minds it would serve no useful pur- 
pose to recount them; so great the difficulties that at times they: 
seemed insurmountable. The state had need of men well poised, 
clear of eye and brain, who could, in the whirl of difficulties, divine | 
the right’ from the wrong, the practical from the impractical, the 
patriotic from the merely partisan, and divining the right had the 
courage to point. the way. In that perilous’ time he neither, failed 
nor faltered. Sobered and instructed by the experience and iedeons 
of the past, he gathered from study and comparison that there is a 
progress of the race, fitful at times it may be, yet never long re-, 
tarded, to which the counselings of history are to be accommodated 
by a wise philosophy. He recognized the wonderful economic 
changes and transformations through which we are passing, and 
that we are one of a great family of nations, but yet grasped the 
central idea of the American position and deduced from it the whole 
fashion and color of its policy. He discerned that we are destined 
to play a high part in the affairs of the race; that we may with 
eonfidence still count on the energy and devotion of our people and 
that the sceptre of Progress is not to fall from:our hands “through 
eraven fears. of being great.” 

He was a man of great faith. He believed that through the force 
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and enthusiasm of which a great people are capable, we would com- 
plete and maintain that splendid edifice of our greatness which began 
building under the auspices of the Pilgrim Fathers and has in these 
later days received its greatest extension and that the fixity of pur- 
pose and strength of will necessary to this end will be supplied by 
that national patriotism which, growing with the years, sustains the 
most strenuous efforts and makes possible the most heroic sacrifice. 

His greatness was not of the intellect alone. Great as he was 
intellectually, yet the attributes which summed up this strong char- 
acter and vigorous personality are pre-eminently worthy to be set 
before the world as examples, are expressed by the words Honor, 
Courage, Duty. These were the precious jewels in his crown, and 
may well be set apart to-day and lifted above his new-made grave, 
into public notice as the golden texts in the lesson of his life. 

Honor is the distinguishing perfection of a noble mind. This splen- 
did brother emphasized the beauty and excellence of that high sense 
of probity which led him to teach both by predéept and example 
that the truly patriotic should, when Duty called, give his life to 
serve his country, but not to do a base thing even to save it. Yes, 
character is greater than intellect. A great soul will be strong 
to live as well as to think; founded on the living. rock of Principle 
he is, in fact, not a solitary phenomenon, to be simply. perceived, 
limited and described. He is a. blessed gift of Providence, designed 
not merely to have an immediate, but a continuous, progressive and 
ever ‘widening influence. Such a character survives the man who 
possesses it, survives his age and perhaps even his country and his 
language; its work, like that of a vein of water flowing hidden 
underneath, making the ground to blossom and bear fruit. 

He was much in’the public eye. At the bar and in the public’ 
prints, at gatherings of friends and the many placés where men 
meet and thoughts are interchanged and opinions are formed and 
crystallized, there LAMBERTSON was and as certainly given an atten- 
tive audience. His wide knowledge, deep insight, careful study and 
above all his character commanded respect; and few, if any, exerted 
more or better influence. 

He fought with honest weapons and nobly won or as nobly lost. 
From the field of encounter he came bearing palms of victory or was 
borne back on his shield. His name is and shall abide as a synonym 
for civic honor. He stood like a stone wall for those things which make 


for a nobler citizenship and a cleaner, better life. He was simple, 
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direct, earnest, the soul of truth, loyal to the core. He stood “four- 
square to every wind that blew.” He trimmed no sail to catch the 
passing breeze. Shams and frauds and hypocrisy he hated and de- 
nounced. The venal and the false, though intrenched in high place 
and butiressed by power, met his unflinching and uncompromising 
opposition. He had the strong, rugged qualities of a genuine man, 
the sympathy, tenderness and affection of a gentle woman. He 
had the rare quality of growth, both mental and moral, and was 
a stronger, better man each year of his life than during any previous 
year. He was ambitious; he grew into noble ambitions. 

When I first knew him, like most men of splendid equipment, he 
aspired to that leadership in eloquence before juries and upon the 
platform for which he was pre-eminently fitted. He sought places 
of hfgh responsibility and great power. As he advanced in life, the 
desire for transient preferment passed from him and his spirit, 
purified and ennobled by struggle and experience, sought Truth as 
the high prize of his calling, as though the very nobility of his soul 
scorned the adornment of brief and flitting authority. He achieved 
that which is greater than earthly place or power—a sterling char- 
acter, an abiding faith in God and His providence. He walked in 
Duty’s way; aye, in the domain of higher values he acquired vast 
estates. 

He died as he lived, quietly and yet grandly, his last hours devoted 
to carrying a message of cheer and inspiration to one of the great 
universities of this matchless West, and in the painstaking prepara- 
tion of a cause upon the success of which depended the rescue of 

‘the small savings of many who were innocent, defrauded and help- 
less. Not till his passing did we fully realize that in our midst had 
for years stood a great captain of America’s best manhood. Within 
the boundarics of our state there may have been a few more virile 
men, those who had more of what we call “fighting quality,” some 
others who possessed in larger measure the faculty which wins 
applause and attains a present popularity, but none who excelled 
him in sterling character. ; 

, As to some, the peaks of the Western Range séem but masses of 
barren. granite, never smiling save in some rare burst of sunlight, 
so those who saw but knew him not, thought him cold and unre- 
sponsive. To these, without disparagement of others well worthy 
of high honor and esteem, we may truthfully say that LAMBERTSON 


~vas our finest embodiment of the Clristian gentleman in secuiar 
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life—a worthy example—a man -whose stature will grow in the ‘per- 
spective of time, whose noble impulses, like the mighty roll of old 
ocean’s wave, shall yet touch the farther shores of our lives. 

At times men build cathedrals, the part resting on the earth fin- 
ished, but that intended to be nearest heaven, its turrets and spires, 
incomplete. So sometimes men build their lives. Not so with our 
friend. He built on the sure foundation of a noble character. THis 
life was filled with deeds of helpfulness and justice which stand 
aS a challenge and inspiration to those who come after him. 

It was my personal privilege to know that he lived, too, tor his 
family in an atmosphere made sweet by all the graces which adorn 
domestic life, . 

It is not possible for any poor words we may utter here to remove 
the sorrow which has fallen so suddenly on those he loved most, 
but we may bear them the consolation which comes from the know]- 
edge that this great court and the bar of this state, his professional 
brethren, bring to his grave the tribute which belongs only to the 
great lawyer, the worthy citizen and true man. He is embalmed in 
our hearts, his memory enshrined in fadeless flowers. 

His body sleeps fittingly under the bosom of the broad prairies 
where he chose his home, where his work was done, among those 
who knew and loved him best. His spirit has entered its appearance 
in the court ef God’s chancery, before the Great Judge and sure 
Rewarder of a noble life. Peace to his ashes, eternal felicity to his 
soul. For those only who remain is mourning. The paths of life 
may lead us, his brethren, far from his resting place; but this we do 
know, wherever we go or whatever betide, our eyes will weep for 
him and our hearts beat more quickly at the recall of his name, 
until ours, too, shall throb no morc. ‘ 


Mr. Curer JUSTICE SULLIVAN: 

The request of the bar to have entered upon the minutes of the 
court their estimate of the character, and their expressions of re- 
spect for the memory of Mr. LAMBERTSON is of course granted. We 
concur fully in the sentiment of the resolutions. Mr. LAMBERTSON 
was an eminent lawyer and a masterful man. In his dealings with 
the court, and in all the relations of life, he was just and honorable, 
and did well his part to maintain, in public esteem, the good repute 
of his profession. Ever loyal to’his convictions of duty he leaves 
behind him the record of a useful, earnest and virtuous life. We 
deplore his loss and cordially unite with you in bearing witness to 
his intellectual greatuess and moral worth. 
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In Wemoriam. 


WILLIAM LEESE. 


Wiitiam LEESe wis born at Athens, Tennessee, April 30, 1840; 
moved to Kentucky in 1846; read law in 1859, 1860 and 1861; left Ken- 
tucky for Ohio, where he enlisted in the Second regiment, July 13, 
1861; transferred to Company M, Second Artillery; was in thirty- 
seven regular engagements during the Slaveholders’ Rebellion. He 
moved to Nebraska, after a short sojourn in Iowa, and located at 
Palmyra, Otoe county, 1868; moved to Seward county, 1872; admitted 
to the bar, before Judge Laks, 1874; elected attorney general 
1884, as a republican, over Carroll S. Montgomery, democrat; 
two years later over William L. Greene (afterwards M. C.); and a 
third time over William H. Munger, the present federal judge for 
the district of Nebraska. He was one of the few state officers and 
the only attorney general ever accorded the distinction of three con- 
secutive terms. By organizing the anti-monopoly republicans of the 
state,he was the virtual founder of the populistic party. After his re- 
tirement from office he practiced law in Lincoln; and was, for a time, 
a special representative of the comptroller of the currency in Ala- 
bama, Charles G. Dawes, the comptroller, had, in his struggling 
youth, been a protégé of Mr. LeEsx. WILLIAM LEESE was a Knight 
Templar, a member of the Ancient Order of United Workmen, Mod- 
ern Woodmen of America and of the Grand Army of the Republic. 

He died at his home, in Lincoln, Nebraska, March 14, 1902. He 
left behind him a widow and four children: Mrs. Archibald Scott, 
of Lincoln; Ray Leese, of Denver, Colo.; Miss Clara Leese and Leo 
Leese, of Lincoln. 

Peace to the ashes and glory to the name of WILLIAM LEESE, 


Be it remembered that at a session of the supreme court of Ne- 
braska, begun and holden September 16, 1902, there being present 
Hon. J. J. SULLIVAN, chief justice, Hon. Sitas A. Hotcoms and Hon. 
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SAMUEL H. SEDGwick, judges, Lee Herdman, clerk, and Hugh G. Pat- 


ton, bailiff, the following proceedings were had, that is to say: 


May 1T PLEASE YouR Honors: 

Your committee appointed to prepare and report resolutions as 
a tribute of respect to the character, life and service of the late 
Hon. WILLIAM LEESE, beg leave to submit the following: 


Resolved, That we hereby express our sincere sorrow on account 
of the death: of Hon. WILLIAM LEESE, who for six years filled the 
honorable position of attorney general of this state. As the chief? 
law officer of the state, he ably and zealously guarded its important 
interests, and by his unswerving fidelity to officid? duty. won and 
held the highest confidence and appreciation of the people he served. 

Resolved, That by his devotion to the interests entrusted to him 
in a professional capacity as well as by his upright character in 
private life, the deceased was worthy of emulation and honor, and 
by his death the legal profession has lost a valued member. 

Resolved, That in his death we deplore the loss of one more of 
those courageous and enterprising pioneers, who in their toil, sacri- 
fices and privation, laid the foundation for the material improve- 
ment, growth and development of our own great state. We recog- 
nize with deep appreciation our great obligations to such pioneers, 
and with keenest sorrow we realize the fact that death is rapidly 
depleting their ranks. The life and service of such men who in the 
honorable profession of the law have thus rendered service in the 
upbuilding of the state, should be kept in lasting memory. 


Your committee move the adoption of the foregoing resolutions 


and that they be spread upon the records of this court as a perma- 


nent memorial to GENERAL ,LEESE. 
JoHN M. Stewart, 
M. B. REESE, 
G. W. Berce, 
F. N. Provt, 
J. L. McPHEELYy, 


Committec. 
JoHN M. STEWART:. 


My acquaintance with GENERAL LrEse began about fifteen years 
ago and continued up to the time of his death. I was associated 
with him as deputy attorney general for nearly four years, and for 
about two years after that relation ceased I was his law partuer, 
Thrown together as we were in this intimate official and business 
relation, 1 was able to see him as he really was. My association 
with him caused me to hold hiin in the highest esteein as a man. 
He was of a most genial disposition; he always took an optiimistie 


view of life and was always pleasant and companionable. In his 
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professional work he was most industrious and painstaking. When 
acting as attorney general, he always put in long hours and ‘felt 
the responsibility of the grave duties that were imposed upon him. 
He ‘always attended to such duties, whether those of grave im- 
portance or those of little consequence, with the same conscientious, 
painstaking care. 
His strong characteristics as a man were his courage and honesty. 
I recall about the time that I entered the office of deputy attorney 
general, that an important case was pending in this court in which 
the question of the powers of the state board of transportation to 
regulate transportation rates of railroads in this state was involved. 
His associates on the state board of transportation and the repre- 
sentatives of the various railroads of the state while GENERAL LEESE 
was absent at Washington, entered into a compromise agreement, and, 
when he returned, strong. pressure was- brought to bear upon him 
to induce him to approve of such compromise. I remember that he 
counseled with Judge O.-P. Mason and Hon. G. M. Lambertson, who 
were associated with him as attorneys in the case, and, after going 
over the whole matter, he made up his mind that the only right 
course for him to pursue was to refuse to approve the compromise 
agreement, and in consequence the litigation proceeded. This was 
my first official acquaintance with GENERAL LEESE, and I then formed 
the highest opinion of his courage and his conscientious discharge 
of his official duty. In this connection I am induced to challenge 
the attention of those present to the fact that although this litiga- 
tion was pending but fifteen years ago, Judge Samuel Maxwell, a 
member of the court at that time, GENERAL LEESE, Judge O. P. Mason 
and Hon. G. M. Lambertson, attorneys for the complainant, and- 
T. M. Marquette and J. B. Hawley, attorneys for the respondents, 
have all passed away, a striking reminder to us of the brevity and 
uncertainty of life. 


With GENERAL LzExEsE, political expediency and a desire to be on 
friendly terms with his official associates, would in nowise swerve 
him from doing what he believed to be his duty. This is clearly 
shown in his early life. He was living in the state of Kentucky at 
the time the ‘Civil War commenced, and most of his associates and 
boyhood friends went into the Confederate army. He, being a south- 
erner and his sympathies being with the southern people, naturally 
would have gone with them; but in considering the question, as le 
has often told me, he made up his mind that it was not right for 
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him to go against the Union; that he could never bring himself 
to think but that it was his duty to stand by the Union, and then, 
as in later years, the actions of his friends and associates did not. 
control him. Filled with patriotism and a desire to serve his coun- 
try, he left the state of his residence and came to 4 northern state 
and enlisted with the Union army and served throughout the war. 

His was a sensitive disposition, He felt the criticisms of others 
keenly, and yet he was brave enough to disregard them and move 
straight forward in the path of duty. His public and private life 
was unassailable. His wasociates in office, although sometimes dis 
agreeing with him as to policies, were always ready to admit the: 
honesty of his purpose and his unimpeachable integrity. ‘GENERAL 
LEESE was always faithful to his clients. He made their case his 
own. When lhe was elected attorney general, he became imbuec, 
with the idea that the people of the state of Nebraska were his” 
clients, and that the duly was imposed upon him of guarding and 
protecting their interests and he ever worked to that end. No 
official was ever more zealous in guarding and conserving the 
interests of the people who elected him. GENERAL LEESE’s char- 
acter, public and private, is worthy of our emulation and regard, 
and we, his associates, who remain should bear him in lasting 
memory. , 


Hon. ALBERT J. CORNISH: 

In celebrating the memory of men or events I believe it is the 
principles and real virlues represented in them, rather than any 
circumstances of place or time, that should chiefly occupy our minds. 
The unthinking lock only to maicrial success and its glitter and 
‘noise. Our conduct in life discovers a never-ending conflict between 
selfishness and greed on the one hand and justice and charity on the 
other. Jt is related of one of the Puritan zealots that when taken 
before the king in council he would make no submission. “I am an 
aged man,” he said, “and what remains to me of life is not worth 
.a falsehood or a baseness.” ; 

The rectitude of intentions of the youth entering life is not open 
to suspicion. The pathway along which he would sail to glory is 
gmarked by benevolent purposes. But soon his illusions meet with 
a rude shock. The world is not as he had dreamed. It seems a 
fierce struggle for existence, each saying to the other, “You kill me 
or Pil kill you,” until at last it appears to him a very’ condition of 
success that he join in the game as he finds it. He does. And 
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herein lies part of the infinite tragedy and pathos of life. He still 
wishes the world well. He takes delight in progress, and, maybe 
in order to take a decisive and practical stand for good, he commits ° 
himself to some church, which he believes works for righteousness. 
There is no strenuous life except in honest endeavor to live up to 
one’s highest ideal; but where one’s principles’ stand in the way of 
(worldly success, how many of us are strictly true to them? Shall 
the ambitions of a lifetime be given up? Must not wife and chil- 
dren be fed, and something accumulated for old age? Can we give 
up property and friends? And so from day to day we yield to the 


influences of self-interest,, making cowardly compromises with con- 
science. 


I admired GENERAL LeEse because he was a man who had the 
courage of his convictions. He was not over-confident of his own 
abilities, but would gladly die for his principles’ He would reso- 
lutely keep the laws of hdnor, caring absolutely nothing for conse-' 
quences. Such a man, always at peace with himself, is likely to 
wear a cheerful countenance in adversity as well as in prosperity. 
The last time I met GENERAL LEESE there was the same buoyancy of. 
spirit as when I first met him. ’ 

Without a few such men society would relapse into anarchy and 
barbarism, and when the services of such men have been carefully 
weighed, no matter what appearances may be, they will be found 
to have been of value to mankind. I think that Genera Lense did 
the state a service, in helping ta lay some of the foundations of our 
laws‘ and political structure, which but few men could or would 


have done, and which must always entitle him to our eratetal re- 
membrance. 


Hon. WILLIAM VINCENT ALLEN: 

_ May ir PLEASE THE CouRT: At the risk of interrupting for the 
moment a possibly prescribed programme for the occasion, and dis- 
concerting the exercises as they may have been intended by the 
committee, I desire to say a word, for I feel that I ought not let 
the occasion pass without spczking in support of the resolutions, 
and I therefore ask the court’s indulgence while I express my 
high appreciation of GENrRAL LEESE and Mr. LamBerrson. I knew 
them quite well and I heartily sympathized with the political opin- 
ions of the one, for he affiliated with my party, and as heartily dis- 
approved of the political ‘views of the other, and as I did so in 


life, I do so now that they are dead. But it would be highly im- 
. 2% 
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proper to abuse the propriety of this occasion or to insult the 
solemnity of the hour and the memories of the deceased by. in- 
jecting into these proceedings an expression of approval or dis- 
approval of the partisan opinions of our dead friends. 

One of these men, like Moses, was neither ornate in speech nor 
fluent in expression, but he was a great lawgiver and possessed of 
much worth and great strength of character and intellect. The other 
was facile and eloquent, and persuasive in voice and manner, and both 
were true to their high calling and shed lustre on the bar ‘of which 
they were honored members and had the respect of the courts 
before which they practiced. It is eminently proper that these 
resolutions commemorative of their lives and virtues should be 
spread on the records of this tribunal as perpetual ‘testimony of 
the love and esteem in which they were held by the bench and the 
bar of the state. 

These men were patriots; they loved their.country and her 
institutions; they loved their families, and in doing so, learned 
to love,and sympathize with the families of others, and this 
inade them. patriotic and gave a powerful stimulus to society and 
made the world better for their lives; for such men can not help 
being most excellent citizens and greatly contributing to the mould- 
ing of better mental, moral and social conditions among the people 
with whom they live. As men love their families, they desire 
to see them uplifted and their circumstances made better and 
they wish for more favorable opportunities for others,. and this 
stimulates a wholesome sentiment resulting in much benefit to 
the social fabric. Our, dead friends believed in the immortality 
of the soul and that they were accountable to a Supreme Being 
for their conduct in this life; and as all men who believe in their 
responsibility to God make good citizens and are faithful in the 
discharge of duty, exercising a helpful influence in shaping the 
destinies of the race, strengthening and buttressing the temple 
of human liberty, we may rest assured that the jurists whose 
memories we commemorate at this time performed their full duty 
in life. To the families and friends of the dead we can at this 
time offer only the poor consolation of a deep and genuine sym- 
pathy, as time alone can assuage the grief and sorrow they feel. 
Your honors are familiar with “Pilgrim’s Progress,” that splendid 
classic written by John Bunyan nearly two hundred years ago, 
In the character of Christian who started on a pilgrimage from 
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the City of Destruction to: Mount Zion he personalized the Christian 
religion and the struggles of the true believer. Christian crossed 
the Slough of Despond and climbed the Hill Difficulty; he wended 
his way through the Valley of Humiliation and the Valley of 
the Shadow of Death and was imprisoned in Doubting Castle and 
Vanity. Fair, but finally, after a long and perilous journey, reached 
Beulah Land, from whose heights he looked across the River Death 
and beheld God and the angels in all their glory in the Celestial 
Abode. The story is indeed interesting and touching and illustrates 
a good man’s life~journey from the cradle to eternity. Our dead 
friends were familiar with the pilgrimage of Christian, and, know- 
ing. them as I did, I believe their lives resembled in some degree 
at least the hero ‘of Bunyan’s instructive narrative. Being of 
nearly the same age and having worked in tthe same field of 
labor and encountered in a large measure kindred dangers and 
being. inspired by similar hopes, ambitions “and desires, they 
resolutely kept their faces to the front and patiently met the 
last hour bravely, and encountered’ the ills and enjoyed the sun- 
shine of life; and, having passed from time to eternity at about 
the same time, it may be that, like Christian and Faithful, they 
crossed the River of Death hand in hand while from the heights 
of Beulah Land they entered Mount Zion the City of Eternal Rest: 
together. It is pleasing at least to believe that this may be so. 
Men who make their mark in the affairs of this world as GENERAL 
LEESE and Mr. LAMBERTSON made theirs should have their memories 
and virtues perpetuated in, all suitable and appropriate ways, and 
I thereforé heartily concur in the wish of the bar that these 
resolutions may be spread on the journals of the court as a 
perpetual testimony of the love and esteem in which these tww 
distinguished citizens of our state were held by those who knew 
them best. 


’ 


Witsur F. BRYANT: 

‘Mr. Curer Justice: It was my good fortune to know WILLIAM 
LrzsE intimately and thoroughly for a period of twenty years. 
He never broke his word. He never betrayed a friend. No act 
in his official career ever required explanation. I might stop right 
here. But there is one thing to which the attention of the future 
historian of this state ought to be directed. 

Mr. Chief Justice, the muse of history is a tuneful liar. She 
never tells the truth, the whole truth’ and nothing but the truth. 
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I will not dwell upon ker injustice to antiquity, but will come down 
to times within the memory of men now living. Upon the shelves 
of every public library in America is a work entitled “Abraham 
Lincoln: A History.” , This so-called history was written by 
Lincoln’s private secretaries. During the dark days of the Slave- 
holder’s Rebellion, California was upon the verge of withdrawing 
from the Union and setting up a Pacific Republic. She was kept 
from so doing by the moral power of a single man,—a man neither 
profound nor brilliant, but supremely good and severely in earnest. 
One would suppose that in ten large volumes at least a casual 
mention of Thomas Starr King would be found. But look and 
look, like a ghost on the banks of the Styx, through this history 
of Lincoln and his times, and you will find no mention of the name. 

I hope the future historian of our little state will not be equally 
remiss and that he will not forget to record that WiLL1am LEESE 
initiated the organized resistance to boss rule in this young com- 
monwealth when fourteen men met, at his call, in a little room 
in the city of Lincoln. What grew out of that meeting has been 
of lasting benefit to all parties. I will not enter further into 
details, for, by so doing I might violate the canons of good taste. 

Measured by the commercial standard of the age, which guages 
everything by pounds, shillings and pence, the life of WILLIAM LEESE 
may not have been successful. But that is not the true standard. 
That man’s life is most successful who chases no ignis fatuus; who 
seeks no responsibility which is not his; who shirks no responsi- 
bility which belongs to him; who strives to do his best in the 
place to which Providence has assigned him; who lives and acts 
according to his light in the altruism of the Man of Nazareth. 
For such an one the grave has no terrors and death no sting. 
He need fear nothing. 


“For modes of faith let graceless zealots fight; 
His can’t be wrong, whose life is in the right.” 
Mz, Curer Justicr SULLIVAN: 

It is altogether proper that this court should take formal notice 
of the death of WiLL14AmM LEESE, and that we should unite with 
you in paying to his memory the tribute of our esteem. Such 
lawyers courts delight .to honor. In popular estimation, and in 
the regard of both bench and bar, GreneRaL LEEsE has long held 
a high and enviable place. He possessed adequate scholarship and 
bad an alert and resourceful mind, but the success he achieved 
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was due mainly to two cardinal virtues, integrity and perseverance— 
inflexible integrity, indefatigable perseverance. As chief law officer 
of the state, courage was another element of his strong character 
that counted in his favor and did much to make him the ideal 
public servant that he was. It was ‘with him a fixed habit to 
bring his professional conduct to the touchstone of the moral law. 
Whether contemplated action was expedient was in every case sub- 
ordinate to the question whether it was right; but when he had 
once determined upon the proper course to be pursued, no influence 
was potent enough to alter his purpose or check his impetuous 
zeal. His forensic struggles, and all the battles of his life, were 
_earried on manfully in the open, with enthusiasm and aggressive-~ 
ness always, but with bitterness never. Faithful to every trust 
and just in his dealings with all men, he leaves behind him the 
memory of a delightful personality and a record upon which no 
shadow rests. In accordance with your request these proceedings 
will be entered uy ‘n the, journal of the court 
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ber In the 14th line of reporter’s notes to 63d volume, for 59th 
read 60th. Editor of the second edition of Nebraska reports, take 
notice. | . 

The editor acknowledges the valuable assistance of Charles Q. 
De France in editing State v. Savage, pp. 714-783. 

Evolution of the Syllabus.—In the first four volumes of the Nebraska 
reports, the syllabi are the work of the reporter. After that they 
are the work of the writers of the opinions, respectively. In the 
34th volume, pp. 232, 234, MAXWELL, C. J., declared the unwritten 
rule to be that the syllabus alone represented aS consensus-opinion 
of the court. : 

Indexing.—Accepting this rule, an editor might, perhaps, be jus- 
tified in making up an index from syllabi alone; but such a rule 
would be far from satisfactory to the bar of the state, and has 
not been followed. A treatise on the tribulations of an indexer 
might be interesting and its perusal not unprofitable; but it would 
be out of place here. The editor is grateful to Paul Pizey, a 
deputy librarian, for valuable hints. 

In this volume the Northwestern classification has, in the main, 
been followed. This method, although excellent for a reporter cov- 
ering several states, is not, in all cases, apropos of a report for a 
single state. Lack of space forbids a detailed explanation. 

Grammar.—What Carlyle calls critics of the grammarian species, 
look with an eye single to syntax. William Lily—a noted English- 
man of the 16th century—a friend of Erasmus and Sir Thomas 
More—thus defines grammar: Grammatica est recte scribendi atque 
loguandi ars. The English translation of this sentence has been 
adopted with variations by Noah Webster—see Dictionary—and 
others; and the definition is now stereotyped. The writer humbly 
begs to dissent. Grammar -is simply the fashion of writing and 
speaking. A man who violates a syntactical rule, is guilty of the 
same kind of an offense as one who would appear at a four-hundred 
ball in corduroy pantaloons. For example, the word reliable is in 
bad odor with purists. They tell us that a passive adjective can not 
be derived from an intransitive verb. Logically they are right; but 
how about laughable—centuries old—used by Shakspere and Ma- 
caulay? Noah Webster uses the latter word as a tu-quoque argu- 
ment for the former. The truth is that men do not write and speak 
by logic, but in accord with fashion. The verdant editor of a book 
is sophomorical in his criticisms. But experience is the parent of 
wisdom; and, in time, the editor will settle down to the rule of 
preserving, as far as possible, the idiosyncrasy of the author; and, 

, (xxxviil) , 


REPORTER’S NOTES. xxxix 


where there is one standard authority for a word or a phrase, he 
had, as a'rule, best withhold his correction pencil. 

Americanisms.—Writers of the Dean-Alford school have railed at 
what they.have been pleased to call Americanisms. So astute a 
Greek scholar as the learned Dean should have reflected. on the 
three dialects of his favorite language, should have remembered 
that Homer sang in the Old Ionic, Herodotos wrote in the New 
Ionic and Xenophon in the Attic and: that all are classic. If, the 
AEgean Sea divided classic dialects, why not the Atlantic ocean? 
The idea that a man who does not say poundage for percentage, 
ladle for dipper and luggage-van for baggage-car is not talking good 
English, is absurd. Slang, as has been said by another, is language 
in the process of formation. Dean Swift thought the word mob 
was vulgar, but the word has survived. 

If any Americanisms have escaped the editor’s pencil in volumes 
59, 60, 61, 62, 63, 64 and 65, be assured it was design, and not acrident, 
that saved them. People who have their clothes cut by a London. 
tailor, think we can not manufacture words in America. In the 
opinion of such‘an one, it is proper to call a water-proof cloak a 
macintosh, and to use the verb macadamise in connection with a road; 
but to call an unbranded yearling a maverick, or to use the verb 
maverick in connection, with stolen cattle, is vulgar. Charles Macin- 
tosh invented the process of putting a solution of India-rubber be- 
tween two pieces of cloth of suitable texture; hencé the name 
macintosh. John L. Macadam invented a process of building roads 
from cracked stone; hence the verb macadamise. A drunken negro 
steward upon a Texan ranch owned. by Hon. Samuel A. Maverick 
neglected to brand his master’s cattle; hence the noun maverick. 
The facility with which such animals could be appropriated, gave 
birth to the verb maverick, descriptive of an act about half way be- 
tween larceny aud embezzlement. Macintosh and macadamise are 
elagsic; maverick is slang; and the difference is 3,000 miles of salt 
water. 

Mortality’ Table-—Four life expectancy tables were sinserted in‘the 
reporter’s notes to volume 64 The American Mortality Table—in 
general'use in Ohio and other states—is hereinafter inserted. The 
difference between the two kinds of tables is apparent. The indi- 
vidual life is uncertain. Yet if a large number of persons in ordi- 
nary conditions and with ordinary environment at a given age be 
taken, there is a law; almost Medo-Persian in its fixity, by which 
we may determine the average number of years of life remaining 
to them. Take 10,000 people at 29 years of age; add the sum of their 
ages at death, which equals 650,000; 650,000 + 10,000 = 65; 65 — 29 = 36; 
thirty-six years is the life expectancy of a person 29 years old; and 
it is almost mathematically certain that out of 10,000, conditioned 
and situated as aforesaid, 72 will die the first year; 75 the second 
year, the yearly mortality increasing seriatim until at the end of 65 
years only 2 will be alive at the advanced age of 94. 
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MORTALITY TABLE. 


Showing the assumed number living and dying at each age, out of 100,000 living at 
age 10, to age 95. 
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10 100,000 749 40 78,106 765 70 38,569 2,391 
11 99,251 746 41 77,341 174 71 36,178 2,448 
12 98,505 143 42 76,567 785 72 33,730 2,487 
13 97,762 740 43 75,782 797 73 31,243 2,505 
14 97,022 737 44 74,985 812 74 28,738 2,501 
15 96,285 735 45 74,173 828 15 26,237 2,476 
16 95,550 732 46 73,345 848 76 23,761 2,481 
17 94,818 729 47 72,497 870 77 21,330 2,369 
18 94,089 727 48 71,627 896 18 18,961 2,291 
19 93,362 725 49 70,731 927 719 16,670 2,196 
20 92,637 723 50 69,804 962 80 14,474 2,091 
21 91,914 | 722 | 51 68,842 1,001 81 12,383 1,964 
22 91,192 721 52 67,841 1,044 82 10,419 1,816 
23 90,471 720 . 53 66,797 1,091 83 OY 8,603 1,648 
24 89,751 719 54 65,706 1,143 84 6,955 1,470 
25 89,032 718 55 64,563 1,199 85 5,485 1,292 
26 88,314 718 56 63,364 1,260 86 4,193 1,114 
27 87,596 718 57 62,104 1,325 87 3,079 933 
28 86,878 718 58 60,779 1,394 88 2,146 ThA, 
29 86,160 | 719 | 59 59,385 1,468 89 1,402— 555 
30 85,441 720 60 57,917 1,546 90 847 385 
31 84,721 721 61. 56,371 1,628 91 462 246 
32 84,000 723 62 . §4,743 1,718 92 216 137 
33 83,277 726 63 53,030 1,800 93 719 58 
34 82,551 729 64 51,230 1,889 94. 21 18 
fi 81,822 732 65 49,341 1,980 95 3 3 
36 81,090 |, 737 66 47,361 2,070 96 & leh. Se ee 
37 80,353 742 67 45,291 2,158 97 ee a oe 
38 79,611 749 68 43,133 2,243 98 os ten 76 ee 
39 78, 862 756 69 40,890 2,321 99 Career o 


William A. Lindly verified the foregoing table. 

Postscriptum.—Notice the new arrangement of cases overruled, etc., 
pp. Ixxix-exix. Cases overruled or modified by a subsequent order 
in the same case appear in a separate list. ‘The list of distinguished 
eases is yet incomplete. Hic labor, hoe opus est. 
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Digest of Nebraska Cases Overruled, Modified, Distin- 
suished, Negatived and To Be Compared. 


Nore.—The insertion in the following list of a case from another 
state, would necessitate a change in the foregoing title; hence this 
note. An act of the legislature of Ohio, adopted in 1835, provided: 
“That if any person shall purposely, and of deliberate and premedi- 
tated malice, or in the perpetration,* or attempt to perpetrate any 
rape, arson, robbery or burglary, or -by administering poison, or 
causing the same to be done, kill another; every such person shall 
be deemed guilty of murder, in the first degree,” etc. In 1857 the 
supreme court of the state construed that statute, holding the adverb 
“purposely,” as a modifier of the verb “kill,” to apply to every inter- 
vening clause; opinion by Bartley, C. J., Robbins v. State, 8 Ohio St., 
131,175. The effect was to make intent a necessary ingredient of mur- 
der in both degrees.{ ‘In 1873 the Ohio law became ours by adoption. 
Criminal Code, sec. 3; amended in 1893. In 1897 our supreme court 
held that our legislature, in adopting the Ohio law, did not adopt 
the construction of her court, but that such decision stood—on a 
par with any decision of our own court—subject to revision; and 
they then and there overruled it; opinion by Post, C. J., Morgan »v. 
State, 51 Nebr., 672, overruling§ Franklin v. Kelly, 2 Nebr., 79, 104, par. 

*A gross syntactical error; it has been corrected in Ohio and 
Indiana.—_W. F. B. 

tIt might be a question as to how many dicta are in Judge Bart- 
ley’s opinion. Most of his reasoning appears to be logically essen- 
tial to the conclusion reached. The question involved was the same 
as in Bechtelheimer v. State, cited in a following note. 

In the statute as quoted by Chief Justice Bartley in Robbins v. 
State, supra, 8 Ohio State, p. 131, a comma follows the word “pur- 
posely.” The learned chief justice, in commenting on the section 
quoted, probably alludes to this comma when he speaks—on page 
175—of the “authoritative punctuation of the statute.” The orig- 
inal act, approved March 7, 1835, had no such comma. The’ afore- 
said comma was inserted by Joseph Rockwell Swan in his compila- 
tion of 1841.—W. F. B. 

{The enactment of a law in terms similar to the provisions of the 
statute of a foreign country, does not involve the adoption of the 
construction which the courts of that country may have given the 
statute. Hemphill, C. J., Snoddy v. Cage, 5 Tex., 106; but see vigorous 
dissent by Wheeler, J—W. F. B. 

$It is claimed by some that the rule in these cases is only modified 
by the opinion in Morgan v. State—wW. ¥. B. 
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3, syllabus in Hallenbeck ». Hahn, 2 Nebr., 377, O’Dea v. Washington 
County, 3 Nebr., 118, Bohanan v. State, 18 Nebr., 57, 73, 74, Parks v. 
State, 20 Nebr., 515, 518, Cojfield v. State, 44 Nebr., 417, 423, and Forrester 
v. Kearney Nat. Bank, 49 Nebr., 655, 663,* and it is a mistake to say, 
as has been said, that these decisions are modified by Nebraska 
_ Building & Loan Ass’n v. Marshall, 51 Nebr., 534, 538. Morgan v. State 
is upheld in Rhea v. State, 63 Nebr., 461, 467, opinion by Hoxcoms, J. 
On a motion for rehearing, SEDG@wIck, J., filed a memorandum dis- 
senting from the opinion of the majority of the court. This will be 
found in Appendix A to volume 64. “It is a settled rule that in the 
adoption of the statute of a sister state the state adopting it adopts 
the construction which the former has placed upon it.” ALBERT, 
C., State v. McBride, 64 Nebr., 547, 549. In Goble v. Simeral, filed January 
21, 1903, PounD, C., states the rule as follows: “If a statute adopted 
from another state had been construed by the courts of that state 
prior to. its adoption here, the same construction should be given or- 
dinarily in this state in the absence of any indication of a contrary 
intention on the part of the legislature.” The Ohio decision} is 


*The principle of these cases is recognized, tacitly, by Norvat, 
C. J., in State v. Poynter, 59 Nebr., 417, 430.—W. F. B. 

+See, also, opinion of BARNES, C., in Wenham v. State, 65 Nebr., 394, 
at page 403.—W. F. B. 

tA statute substantially identical with the Ohio statute cited 
above, was enacted in Indiana, 1843. The compiler of that year 
says, in a note, that the section was “taken substantially from the 
Ohio statute.” Revised Statutes, 1843, p. 960. This was fourteen 
years before the statute was construed by the Ohio court. The 
construction in Indiana, taken in the aggregate, differs widely from 
Ohio. “A purpose to kill is an essential ingredient in the crime 
of murder in the first degree, where the killing is effected by ad- 
ministering poison.” Bechtelheimer v, State, 54 Ind., 128, citing the 
Ohio decision with approval, at page 136. “Where, in the perpetra- 
tion of a robbery, the robber takes the life of his victim, he is guilty 
of murder in the first degree, though there may have been no intent 
to kill.” Moynihan v. State, 70 Ind., 126. The former decision was in 
1876; the latter four years thereafter. Worden, C. J. in the former, 
J. in the latter, delivered the respective opinions. Judge Sepcwick 
points out the inconsistency of these two decisions—64 Nebr., $85. 
It may not be out of place to state succinctly the various construc- 
tions of the statute. 

Ohio Construction.—A purpose to kill the person named in the in- 
dictment as the deceased, is an essential of murder in any degree. 
Where the slayer is engaged in the perpetration of any rape, arson, 
robbery or burglary, the enormity and turpitude of the criminal 
act supplies the place of deliberate and premeditated malice; and 
where the killing is by administering poison, or causing the same 
to be done, the danger and atrocity of the means supply the place 
of the deliberate and premeditated malice; the purpose and the 
means, per sé, include and import malice. 

Indiana Oonstruction—A purpose to kill is an essential element 
of murder, except where the slayer is engaged in the perpetration 
(of], or attempt to perpetrate any rape, arson, robbery or burglary. 
In the exceptions the cardinal felony supplies the place both of pur- 
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mentioned with disapproval in a dictum by the Oregon supreme 
court; opinion by Kelly, C. J., State v. Brown, 7 Ore., 186, 197.—W. F. B. 


pose to kill and of deliberate and premeditated malice; but a pur- 
pose to kill is essential to murder where poisoning is the means 
employed, because a contrary construction would be absurd. 

Oregon Construction—If any person shall purposely, and of delib- 
erate and premeditated malice, or in the commission [of] or | 
attempt to commit any rape, arson, robbery, or burglary, kill an- 
other, such person shall be deemed guilty of murder in the first 
degree.” Annotated Laws, sec. 1714. It will be seen that Oregon 
omits the poisoning clause. For construction of statute, see State 
». Brown, cited in head-note; it is the Indiana construction sub- 
stantially, and is affirmed in State v. Olds, 19 Ore., 397. “If any 
person shall purposely and maliciously, but without déliberation 
or premeditation, or in the commission [of] or attempt to commit 
any felony, other than rape, arson, robbery, or burglary, kill an- 
other, such person shall be deemed guilty of murder in the second 
degree.” Annotated Laws, sec. 1715. This latter section is given, 
because, as both sections were enacted simultaneously,—Octoher 19, 
1864,—the rule of construction as to statutes in pari materia might 
aid in a correct understanding of the legislative intent. In Hill’s, 
Annotated Laws, 1887, the comma appears after “purposely” in the 
former section, hut not in the latter. The original enactment is 
not at hand. ; 

New Hampshire Construction—December 23, 1842, the following was 
enacted: “All murder committed by poison, starving, torture or 
other deliberate and premeditated. killing, or committed in the 
perpetration or in the attempt at the perpetration of arson, rape, 
robbery or burglary, is murder of, the first degree; and all murder 
not of the first degree is of the second degree.” Compiled Statutes, 
1843, p. 433. Prior to this enactment the statute attempted no 
definition of murder, simply describing it by name and providing 
the punishment. By the universal rule of statutory construction, 
this was common-law murder. The author of the New Hampshire 
statute evidently had the Ohio statute before him as he wrote; 
but he was more exact and’ explicit than the Ohio author in the 
wording. Later this state took a cue from Ohio and Indiana, and 
amended thés statute to read as follows: “All murder committed by 
poison, starving, torture, or other deliberate and premeditated kill- 
ing, or committed [in perpetrating or attempting to perpetrate] 
arson, rape, robbery or burglary, is murder of the first degree; 
and all murder not of the first degree is of the second degree.” 
General Statutes, 1867. The amended portion is enclosed in brack- 
ets, but the amendment was unnecessary as the former statute was 
syntactical. In 1869-the supreme court of this state construed the 
latter statute as follows: ‘Murder committed in perpetrating a 
robbery is murder ‘cf the first degree, although not. perpetrated 
with a deliberate design to kill.” Opinion by Smith, J., State. v. Pike, 
49 N. H., 399.—W. F. B. 
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I. EXPRESSLY PARTIALLY OVERRULED. 


Adams v. liebraska City Nat. Bank, 4 Nebr., 370. 
Chattel mortgage. Title to property passes to mortgagee. 
Musser v. King, 40 Nebr., 892. 


Latter case upheld in Randall v. Persons, 42 Nebr., 607; Sharp 
y. Johnson, 44 Nebr., 165; Camp v. Pollock, 45 Nebr., 771. 


Murray v. Loushman, 47 Nebr., 256. 


Strahle v. First Nat. Bank of Stanton, 47 Nebr., 
319. 


Title to property remains in mortgagor. 


Aultman v. Obermeyer, 6 Nebr., 260. 
Stevens v. Carson, 30 Nebr., 544, 551. 
Good faith of transaction between husbaid and wife. 


Barney v. State, 49 Nebr., 515. 
Palmer v. State, October 21, 1903. 


The former decision held the exercise of clemency by an appel: 
late court under section 509¢, Criminal Code, was a usurpation 
of an executive function. The latter opinion holding the former 
unsound followed in Ford v. State, March 3, 1904. 


Bollman v, Lucas, 22 Nebr., 796. 
Sunday Creek Coal Co. v. Burnham, 52 Nebr., 364. 
Fraudulent conveyance. Guilty knowledge of purchaser. 


Brooks v. Dutcher, 22 Nebr., 644. > 
City of Omaha v. Richards, 49 Nebr., 244. 
A general and a specific exception to instructions. 


Cheney v. Harding, 21 Nebr., 68. 
Rowe v. Griffiths, 57 Nebr., 488. 
. Failure to file affidavit before service by publication. 


Courcamp v. Weber, 39 Nebr., 533. 
Dorsey v. Conrad, 49 Nebr., 443. 
Alteration of instruments. Presumption. 
Darst v. Levy, 40 Nebr., 593. 
McCord v. Bowen, 51 Nebr., 247, 251. 
Attachment. Chattel mortgage. Rights of mortgagor. 


Fanton v. State, 50 Nebr., 351. See Barney v. State, supra. 


Gee Wo v. State, 36 Nebr., 241. 
O’Connor v, State, 46 Nebr., 157, 158. 
Negative averment in criminal information. 


CASES OVERRULED, ETC. Iixxxiii 


Geisle> v. Brown, 6 Nebr., 254. 
World Publishing Co. v. Mullen, 43 Nebr., 126. 
Language libelous per se. 


Grant v. Bartholomew, 57 Nebr., 673, 
County of Logan v. Carnahan, December 17, 1902. 


The former holding was that a county could maintain a fore- 
closure of a tax lien without the prior issuance of a certificate; 
this was overruled in effect in the latter opinion, and formally 
overruled on rehearing June 3, 1903. 


Hoadley v. Stephens, 4 Nebr., 431. 


Omaha Real Estate & Trust Co. v. Kragscow, 47 
Nebr., 592. 


Acknowledgment of a deed in another state before a commis- 
sioner for this state. 


Hollenbeck v. Tarkington, 14 Nebr., 430. 
(Phenix Ins. Co. v. Swantkowski, 31 Nebr., 245.) 
Sharp v. Brown, 34 Nebr., 406. 
Limitation of proceeding in error. 


Johnson v. First Nat. Bank of Plum Creek, 28 Nebr., 792. 
Dorsey v. Conrad, 49 Nebr., 443, 444. 
Alteration of negotiable instrument. 


Kittle v. De Lamater, 3 Nebr., 325. 
Smith v. Columbus State Bank, 9 Nebr., 31. 
Promissory note. Illegal consideration. Innocent purchaser. 


La Flume v. Jones, 5 Nebr., 256. 
; Burkett v. Clark, 46 Nebr., 466, 468, 475. 
Judicial sale. Appraisement. Deposit. 


‘Lancaster County Bank v. Horn, 34 Nebr,, 742. . 
Sager v. Summers, 49 Nebr., 459. 
Voluntary assignment. 


Lee v. Hastings, 13 Nebr., 508. 


Sureties on replevin bond are not liable in a case in which a 
return of the property can be had. 


Ulrich v. McConaughey, 63 Nebr., 10, 13. 


“We think, in the light of the opinion in that case [Shelby ». 
McQuillan, 59 Nebr., 158], Lee v Hastings should not be followed.” 


Lewis v. Mills, 47 Nebr., 910. 
Barker v. Wheeler, 60 Nebr., 470, 471. 
Res judicata. Judgment upon officer’s bond. 


Lipscomb v. Lyon, 19 Nebr., 511. 
Stevens v. Carsor. °9 Nebr., 544, 551. 
Good faith of transaction between husband and wife. 


lxxxiv CASES OVERRULED, ETC. 


McCord v. Krause, 36 Nebr., 764. 
McCord v. Bowen, 51 Nebr., 247, 251. 
Attachment. Chattel mortgage. 


Magneau v. City of Fremont, 3@ Nebr., 843. 
State v. Boyd, 63 Nebr., 829. 
Rosenbloom v. State, 64 Nebr., 342. 
See Templeton v. City of Tekamab, infra. 


NS 


Manly v. Downing, 15 Nebr., 637. 
Green v. Sanford, 34 Nebr., 363. 
Limitation of foreclosure of mechanic’s lien. 


Marvin v. Weider, 31 Nebr., 774. 
Perry v. Baker, 61 Nebr., 841, 845. 
Law of the case as a rule in district court.* 


Moore v. Kepner, 7 Nebr., 291. 
Lininger v. Raymond, 9 Nebr., 40. 
Judgment against surety on replevin bond. 


O’Dea v. Washington County, 3 Nebr., 118. 
See note at the head of this digest of cases. 


Osborne v. Canfield, 33 Nebr., 330. 
Moline v. Curtis, 38 Nebr., 520, 534. 


Bill of exceptions on review of attachment proceeding in county 
court. 


Pacific Express Co. v. Cornell, 59 Nebr., 364. ° 
Nebraska Telephone Co. v. Cornell, 59 Nebr., 737. 
Maximum rate law. 


Richards v. State, 22 Nebr., 145. 
‘Horbach v. City of Omaha, 43 Nebr., 851. 
Latter case reaffirmedin Mathews v. Mulford, 53 Nebr., 252, 253. 
Extension of time for filing bill of exceptions. 


Richardson v. Campbell, 34 Nebr., 181. 
Havemeyer v. Paul, 45 Nebr., 373, 374. 


Latter decision reaffirmed in Omaha Loan & Trust Co. v. Hanson, 
46 Nebr., 870, and in Connecticut Mutual Life Ins. Co. v. Westerhoff, 
58 Nebr., 379, 383. 

Contract rate of interest after maturity. 


Russel v. Rosenbaum, 24 Nebr., 769. 
Aultman v. Martin, 49 Nebr., 103. 
Separate assignments of error in the giving of instructions. 


*The case of Perry v. Baker established a rule for the district court, 
which differs from the rule established by a long line of decisions 
for the supreme court. A moment’s reflection will suggest a good 
reason for the distinction.—W. F. B. 
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CASES OVERRULED, ETC. 1xxxv 


Schields v. Horbach, 40 Nebr., 103. 
State v. Scott, 53 Nebr., 571, 572. 


Amendment of bill of exceptions. Time to present for allow: 
ancé. Notice, 


Search v. Miller, 9 Nebr., 26. 


In the trial of an action in replevin, the jury should be in- 
formed as to which party has possession of the property ,at 
the time of the trial. Ifa verdict is silent as to the right of prop- 
erty and the right of possession, and as to the value thereof, 
according to the finding, no judgment can be rendered for any 
amount whatever. 


Ulrich v. McConaughey, 63 Nebr., 10. 


If the nature of a defendant’s interest is not in issue and his 
right of possession is equal in value to the ownership, the silence 
of the verdict as to these questions is not prejudicial error. 


State v. Green, 27 Nebr., 64. : 
State v. Boyd, 63 Nebr., 829. ; 
Rosenbloom v. State, 64 Nebr., 342. 
See Templeton v. City of Tekamah, infra. 


State v. Sioux City & P. R. Co., 7 Nebr., 357. 
Foree v. Stubbs, 41 Nebr., 271. 


Latter case reaffirmed in Hall v. Hooper, 47 Nebr., 111, 118. 
Right to maintain action to quiet title defined.* 


Strader v. White, 2 Nebr., 348. 
Waggoner v. First Nat. Bank of Creighton, 43 
Nebr., 84; 94, -95. 
Liability for partnership debts. 


Stutzner v. Printz, 43 Nebr., 306. 
Herman v. Hayes, 58 Nebr., 54. 
Discharge of attachment after judgment. 


Templeton v. City of Tekamah, 32 Nebr., 542. 

A provision of a municipal ordinance, which imposes a license- 
tax as a condition precedent to entering upon a certain occupa- 
tion, and which punishes an offender against the provision with 
fine and imprisonment is unconstitutional and void. 

State v. Boyd, 63 Nebr., 829. 
Rosenbloom v. State, 64 Nebr., 342. 

The provision of section 154 of the general revenue law author. 
izing fine and imprisonment as a means of enforcing, a license. 
tax is constitutional and valid. Hotcoms, J., dissents. 


*The latter case (Foree v. Stubbs) follows Holland v. Challen, 110 
U. S., 15, appealed from the federal. circuit court for the district of 
Nebraska.—W. F. B. 
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Ixxxvi CASES OVERRULED, ETC. 


Thomas v. Markmann, 43 Nebr., 823. 
Barker v. Wheeler, 60 Nebr., 470, 471. 
Judgment of court having jurisdiction against an officer, does 
not conclude his bondsmen, but is only prima-facie evidence. 


Walker v. Turner, 27 Nebr., 103. 
City of Omaha v. Richards, 49 Nebr., 244, 245. 


Specific exceptions to instructions. 


Weaver v. Cressman, 21 Nebr., 675. 
Anheuser-Busch Brewing Ass’n v. Hier, 52 Nebr., 
424, 
Funds in hands of clerk of district court not subject to garnish- 
ment. Action in equity. 


Westcott v. Archer, 12 Nebr., 345. 
Grebe v. Jones, 15 Nebr., 312, 317. 
Latter case reaffirmed in Darnell v. Mack, 46 Nebr., 740. 
Attachment. Levy. Jurisdiction. 


White v. State, 28 Nebr., 341. 
Coffield v. State, 44 Nebr., 417. 


Filing information without preliminary hearing. 


Whitman v. State, 42 Nebr., 841. 
Metz v. State, 46 Nebr., 547, 556, 
Burglary. Presumption. Possession of stolen property. 


Wilson v. Macklin, 7 Nebr., 50. 
Muller v. Plue, 45 Nebr., 701, 702. 
Writ of replevin against officer holding goods under execution 
issued on void judgment. 


, 


Winslow v. State, 26 Nebr., 308, 312. 
Leisenberg v. State, 60 Nebr., 628, 629. 
Allegation of the particular hour of the night in an indictment 
for burglary. 


Woodruff _v. White, 25 Nebr., 745. 
Stevens v. Carson, 30 Nebr., 544, 551. 
Good faith of transaction between husband and wife. 


Il. PARTIALLY (NOT EXPRESSLY) OVERRULED. 


Bohanan v. State. 
See note at the head of this digest of eases, 


Chicago, B. & Q. R. Co. v. Cass County, 51 Nebr., 369, par. 3 of syllabus. 
James v. Higginbotham, 60 Nebr., 203. 


Latter case reaffirmed in Gandy v. Cummins, 64 Nebr., 312, and 
Achenbach v. Pollock, 64 Nebr., 436. 

Assignment in petition in error that court erred in overruling 
motion for new trial. 


CASES OVERRULED, ETC. lxxxvii 


Coffield v. State. 
See note at the head of this digest of cases. 


Crowell v. Johnson, 2 Nebr., 146. 
Wescott v. Archer, 12 Nebr., 345. 
Attachment. Judgment. Collateral attack. 


Eiseman v. Gallagher, 24 Nebr., 79. 
Brewster v. Bank of Ainsworth, 43 Nebr., 79. 
[Eiseman v. Gallagher approved in a dictum in 
Frenzer v. Richards, 60 Nebr., 131, 134.] 


Usury. Defense. Affirmative relief. Rule of equity. 


Forrester v. Kearney Nat. Bank, 49 Nebr., 655. 
Franklin v. Kelley, 2 Nebr., 79. 
See note at the head of this digest of cases. 


Hallenbeck v. Hahn, 2 Nebr., 377. 
Johnson v. Hahn, 4 Nebr., 139. 


Enjoining the sale of real estate for taxes, where the owner 
has personalty out of which the taxes can be made. 


Hurley v. Estes, 6 Nebr., 386, par. 6 of syllabus. 
Hale v. Christy, 8 Nebr., 264, par. 2 of syllabus, 
MAXWELL, J., dissents. 
Mortgage. Statute of limitations. 


Kane v. Union P. R. Co., 5 Nebr., 105. 
Hurlburt v. Palmer, 39 Nebr., 158. 


Anheuser-Busch Brewing Ass’n v. Peterson, 41 
Nebr., 897. 


Herbert v. Wortendyke, 49 Nebr., 182, 185. 


Defective service. General appearance. Waiver of objection, 
Setting up want of personal jurisdiction in answer. 


Kountze v. Scott, 49 Nebr., 258. 
McCord y. Bowen, 51 Nebr., 247, 251. 
Motion to dissolve attachment. Right of defendant who does 
not own property. 


Kyger v. Ryley, 2 Nebr., 20. 
Hale v. Christy, 8 Nebr., 264. 


Limitation to foreclose mortgage. See Hurley v. Estes, supra, 


Morehead v. Adams, 18 Nebr., 569. 
Scott v. Overall, 50 Nebr., 144. 


Construction of statute relative to settling bill of exceptions, 


Morgan v. State. 
See note at the head of this digest of cases. 


Ixxxvlii CASES OVERRULED, ETC. 


Morrissey v. Schindler, 18 Nebr., 672. 
Herron v. Cole Bros., 25 Nebr., 692. 


The discrepancy in the two preceding cases pointed out and the 
latter held to overrule the former in Hanna v, Emerson, 45 Nebr,, 
708, 709. 

Right,to bring action in county where one of the defendants 
resides. 


Parks v. State. 
See note at the head of this digest of cases. 


Parrish vy. State, 18 Nebr., 405. 
Horton v. State, 63 Nebr., 34. 

The former case was reopened two years after affirmance. In 
the latter case the supreme court held that its jurisdiction closed 
with the term at which the judgment of affirmance was pro- 
nounced. 


People v. Hamilton County, 3 Nebr., 244. 
Long v. State, 17 Nebr., 60. 
Pleading in mandamus, 


Peters v. Dunnells, 5 Nebr., 460. 
Hale v. Christy, 8 Nebr., 264. 
See Kyger v. Ryley, supra. 


Itt. MODIFIED. 
Boyer v. Clark, 3 Nebr., 161. 
Raymond Bros. v. Green, 12 Nebr., 215, 220, 
Set-off. Unliquidated damages. 


Fremont, E. & M. V. R. Co. v. Whalen, 11 Nebr., 585, 
Republican V. R. Co. v. Arnold, 13 Nebr., 485, 486, 
. Testimony of witness as to value of land. 


Hiatt v. Brooks, 17 Nebr., 33. 
City of Hastings v. Foxworthy, 45 Nebr., 676, 682. 
Law of the case. 


Jefferson County v. Saxon, 10 Nebr., 14. 


On appeal to this court transcript must be filed within statu- 
tory six months, and must contain testimony. 


Schuyler v. Hanna, 28 Nebr., 601. 


On appeal transcript must be filed within statutory six months, 
but seed not contain testimony. 


Romberg v. Hughes, 18 Nebr., 579. 
Schrandt v. Young, 62 Nebr., 254, 263. 
Ulrich v. McConaughey, 63 Nebr., 10, 15, 
Damages in replevin. 


CASES OVERRULED, ETC. Ixxxix 


Searles v. Auerhoff, 28 Nebr., 668. 

Nothing appearing to the contrary, it will be presumed that 

judicial proceedings are conducted with reference to sun time. 
fowa Loan & Trust Co. v. Estate of Devall, 63 
Nebr., 826, 827. 

“That decision [Searles rv. Auerhoff] was rendcred in 1890, before 
standard time was generally adopted in this state, and may, 
therefore, be said to have had as its basis the experienced course 
of human condnet. Since then, however, the former method of 
meusuring time has fallen into disuse to such an extent that the 
reason for the presumption has almost, if not entirely, ceased to 
exist.” 


IV. OVERRULED IN TOTO. 


Allis v. Newman, 29 Nebr., 207. 
Stull v. Cass County, 51 Nebr., 760. 
Bill of exceptions. Misi’ + Loss. Failure to file in time. 


Banghart v. Lamb, 34 Nebr., 535. 
Selby v. McQuillan, 45 Nebr., 512. 
Judgment against sureties on appeal bond. 


Bellinger v. White, 5 Nebr., 399. 
Graff v. Ackerman, 38 Nebr., 720. 
See Edgington v. Cook, infra. 


Bennet v. Fooks, 1 Nebr., 465, 
Galway v..Malchow, 7 Nebr., 285. 
Mansfield v. Gregory, 8 Nebr., 432. 
Harral v. Gray, 10 Nebr., 186. 
Mansfield v. Gregory, 11 Nebr., 297. 
Hubbart v. Walker, 19 Nebr., 94. 


Galway v. Malchow reaffirmed in Sheasley v. Keens, 48 Nebr., 57, 59, 
Purchaser at sheriff’s sale. Prior lien of unrecorded mortgage, 


Bonns v. Carter, 20 Nebr., 566, 22 Nebr., 495. 
Jones v. Loree, 37 Nebr., 816, 
No presumption of fraud because the property transferred was 
all the vendor owned. ; 


Bressler v. Wayne County, 25 Nebr., 468. 
Wayne County v. Bressler, 32 Nebr., 818, 


Taxation of national bank stock. Deduction of debts. 


Burlington & M. R. R. Co. v. Shoemaker, 18 Nebr., 369. 
Chicago, B. & Q. R. Co. v. Cox, 51 Nebr., 479. 
Railroad company’s liability for damages where line is not 
feaced. 


>.< a CASES OVERRULED, ETC. 


Cass County v. Chicago, B. & Q. R. Co., 25 Nebr., 348. 


Chicago, B. & Q. R. Co. v. Richardson County, 61 
Nebr., 519. 


Railroad bridge across navigable river assessable by state board. 


Cedar County v. Jenal, 14 Nebr., 254. 
State v. Hill, 47 Nebr., 456. 
Bush v. Johnson County, 48 Nebr., 1. 
In re State Treasurer’s Settlement, 51 Nebr., 116. 
Bartley v. State, 53 Nebr., 310, 337. 


But see dictum in Thomssen v. Hall County, 63 Nebr., 777, 783. 
~ Payment by county treasurer to his successor without manual 
delivery of legal tender, viz., with deposits in a bank. 


City of Seward vy. Klenk, 27 Nebr., 615. See Scott v. Waldeck, infra. 


City of Tecumseh v. Phillips, 5 Nebr., 305. 


License money collected by towns and villages belongs to 
county. 
State v. McConnell, 8 Nebr., 28. 


City of Hastings v. Thorne, 8 Nebr., 160. 


License money collected by a city or village belongs to such 
municipality. 


Coy v. Jones, 30 Nebr., 798. 


Globe Publishing Co. v. State Bank of Nebraska, 
41 Nebr., 175, 176. ” 


Liability of stockholder in corporation. 


Deere v. Losey, 48 Nebr., 622. 
Sager v. Summers, 49 Nebr., 459. 
Voluntary assignment. 


Edgington vy. Cook, 32 Nebr., 551. 
Graff v. Ackerman, 38 Nebr., 720. 


Taxation of land purchased from the government before issu- 
ance of patent, and while the government has a beneficial in- 
terest therein. 


First Nat. Bank of Hastings v. McAllister, 33 Nebr., 646. 


Capital Nat. Bank of Lincoln v. American Ex- 
change Nat. Bank of Chicago, 51 Nebr., 707. 


Negotiable paper. Legal holiday. Presentment and protest. 
Common law not abrogated by statute. 


First Nat. Bank of South Bend v. Gandy, 11 Nebr., 431, 433. 
McIntosh v. Johnson, 51 Nebr., 33, 34. 
Public funds. Garnishment. 


CASES OVERRULED, ETC.. xci 


Fisher, Ex parte, 6 Nebr., 309. 


This court will not inquire iuto the constitutionality of the law, 
under which the defendant was commitied, in a habeas-corpus 
proceeding. 


Sovereign v. State, 7 Nebr., 409. 
Ex parte Thomason, 16 Nebr., 238. 


The court did inquire into the constitutionality of the law under 
which the defendant was committed in a proceeding in habeas 
corpus. 

Strange and unaccountable as it may seem, there is no allusion 
to the Fisher Case in either Sovereign v. State or Ex parte Thomason, 


Horn v. Miller, 20 Nebr., 98. 
Bickel v. Dutcher, 35 Nebr., 761. 


Latter case reaffirmed in Continental Building & Loan Ass’n v. 
Mills, 44 Nebr., 136, 142. 
Taking appeal. Limitation of time. 


Howell v. Roberts, 29 Nebr., 483. See Coy v. Jones, supra. 


Mathis v. Pitman, 32 Nebr., 191. 
Wallace v. Sheldon, 56 Nebr., 55, 59. 


Taxing of costs and attorneys’ fees against the estate, in a 
will contest. 


Merrill v. Wright, 41 Nebr., 351. 

Neither a levy nor assessment of taxes, will be presumed from 
the mere introduction in evidence of a treasurer’s tax receipt 
or certificate of sale. 

Darr v. Wisner, 63 Nebr., 305. 


In the foreclosure of a tax lien, the certificate of sale is evis 
dence, prima facie. 


Morgan v. State, 48 Nebr., 798. 
State v. Cornell, 50 Nebr., 526. 
Compensation of stenographer. 


Nebraska Telephone Co. v. Cornell, 58 Nebr., 823. 
Pacific Express Co. v. Cornell, 59 Nebr., 364. 
Construction of petition in injunction. 


Pounder v. Ashe, 36 Nebr., 564. 


Pounder v. Ashe, 44 Nebr., 672. 
Ecclesiatical law. 
Latter case followed in Bonacum v. Harrington, 65 Nebr., 831. 


Scott v. Overall, 50 Nebr., 144. 
Williams v. Miles, 62 Nebr., 566. 


Construction of statute relative to settling bill of exceptions. 
The latter case reaffirms Morehead v. Adams.* 


* Morehead v. Adams, 18 Nebr., 569, will be found in the list of cases 
partially (not expressly) overruled.—wW. F. B. 


xcil CASES OVERRULED, ETC. 


Scott v. Waldeck, 11 Nebr., 525. 
Jones v. Wolfe, 42 Nebr., 272. 
City Nat. Bank of Hastings v. Thomas, 46 Nebr., 
861. 
State v. Ambrose, 47 Nebr., 235, 241. 
Use of quashed bill of exceptions. 


Shawang v. Love, 15 Nebr., 142. 
Hurlburt v. Palmer, 39 Nebr., 158, 159. 


Latter case reaffirmed in Mayer v. Nelson, 54 Nebr., 434. 
Waiver of defects in process by appeal or error. 


Shellenberger v. Ransom, 41 Nebr., 631. 


Veeder v. McKinley-Lanning Loan Co., 61 Nebr., 
892, 912. 


Descent of real estate. 


State v. Keim, 8 Nebr., 63. 


Farmers & Merchants’ Banking Co. v. City of 
Red Cloud, 62 Nebr., 442. 


Action to recover public money unlawfully deposited. 


State v. Kennedy, 60 Nebr., 300. 
State v. Savage, 64 Nebr., 702. 
Res judicata. 


State v. Moores, 55 Nebr., 480. 
Redell v. Moores, 63 Nebyr., 219. 
Municipal self-government. 


State v. Seavey, 22 Nebr., 454. 
State v. Moores, 55 Nebr., 480. 
Municipal corporation. Local self-government. 


V. NEGATIVED BY CONSTITUTION OF 1875. 


Burlington & M. R. R. Co. v. Lancaster County, 4 Nebr., 293. 
Land road tax valid under constitution of 1867. 
McCann v. Merriam, 11 Nebr., 241. 
Land road tax invalid under constitution of 1875. 


Jones v. Nebraska City, 1 Nebr., 176. 

A special att of the legisiature, approved February 12, 1866, 
being “An Act to authorize the Town Council of Nebraska City 
to raise money to erect a Central or High School Building.” 
Revised Statutes of 1866, page 692. Clause 4, section 14, of such 
act gives the board of education power “to contract with and 


CASES OVERRULED, ETC. xcili 


employ all the teachers in the several schools therein, and at 
their pleasure to remove them,” page 695. In Jones v. Nebraska 
City, supra, the court held the statute to be a part of the con- 
tract, and that the court had no power to inquire into the cause 
of removal. This law was repealed by section 15, article IIT. 
of the Constitution of 1875. Wallace v. School District, 50 Nebr., 
171, 174. 


VI. NEGATIVED BY STATUTE. 


Anderson v. City of Albion, 64 Nebr., 280. 


The law makes it the duty of the officers of a city to exercise 
reasonable diligence for the purpose of knowing whether or 
not its avenues of public travel are reasonably safe, and they 
are not to wait for knowledge of defects or dangerous condi- 
tions of its sidewalks until these facts attain notoriety in the 
city. An instruction which, in effect, charges that the defect in 
a sidewalk must have been “notorious and continued,” before the 
city can be charged with notice thereof, is erroneous. OLDHAM, C. 

Eight days after the foregoing decision was announced, the 
following statute went into effect, and completely negatives such 
decision as to cities of the first class: “Cities of the first class 
shall be absolutely exempt from liability for damages or injuries 
suffered or sustained by reason of defective public ways on the 
sidewalks thereof within such cities, unless actual notice in 
writing of the defect of such public way or sidewalk shall have 
been filed with the city clerk at least five days before the occur- 
rence of such injury or damage. In the absence of such notice, 
so filed, the city shall not be liable and in all cases such notice 
shall describe with particularity the place and nature of the 
defects of which complaint is made.” Laws, 1901, ch. 16, sec. 
110, at p. 117. 


Armstrong v. Mayer, 60 Nebr., 423. 


Chapter 82, Laws of 1883, which attempted to amend section 
1030 of the Code by grafting into the origina] section the right 
of appeal, is inimical to section 11, article 3, of the Constitution. 

House Roll No. 8, introduced by Loomis, of 
Dodge (Session Laws 1901, p. 484, ch. 85), pro- 
vided for an appeal in forcible entry and de- 
tainer. Code of Civil Procedure, ch. 10, sec. 
10324. 


Aultman, Miller & Co. v. Mallory, 5 Nebr., 178. 


A sale and delivery of goods on condition that the property is 
not to vest until the purchase-money is paid or secured, does not 
pass the title to the vendee until the condition is performed. 

The legislature of 1877 enacted (Session Laws, p. 170) “that 
no sale, contract or lease, wherein the transfer of title or owner- 
ship of personal property is made to depend upon any condition, 
shall be valid against any purchaser or judgment creditor of the 
verdee or lessee, in actual possession, obtained in pursuance of 
such sale, contract or lease, without notice, unless the same be’ 
in writing, signed by the vendee or lessee, and a copy thereof 


xciv CASES OVERRULED, ETC. 


filed in the office of the clerk of the county within which such 
vendee or lessee resides,” etc. — 
Campbell Printing Press & Mfg. Co. v. Dyer, 46 
_ Nebr., 830, 833, 835. 

The statute of 1877 was in effect a legislative command that the 
decision in the Auliman Case should no longer be the law of this 
state so far as judgment and attaching creditors and purchasers 
without notice were concerned. 


Brome v. Cuming County, 31 Nebr., 362. 


Section 8, chapter 7, Compiled Statutes, amended 1895. Session 
Laws, chapter 7, section 18. 
Employment of counsel by county commissioners. 


Brotherton vy. Brotherton, 14 Nebr., 186. 


Session Laws, 1883, p. 224, ch. 40. 
Nygren v. Nygren, 42 Nebr., 408, 411. 
Judgment for alimony as a lien on real estate. 


Brunswick v. McClay, 7 Nebr., 137. 


Session Laws, 1881, ch. 26, p. 201. 
Larabee v. Klosterman, 33 Nebr., 150, 156, 
Assignment of error in motion for new trial. 


Dundy v. Richardson County, 8 Nebr., 508. See South Platte Land 
Co. v. Buffalo County, infra. 


Haller v. Blaco, 10 Nebr., 36. 
Howard v. Lamaster, 11 Nebr., 582. 
Thompson.v. Merriam, 15 Nebr., 498. 
Shelley v. Towle, 16 Nebr., 194. 


x 


General Statutes, 1873, p. 923, sec. 68. 
Larson v. Dickey, 39 Nebr., 463. 
Session Laws, 1879, p. 327, sec. 127. 
Form of tax deed. 


Hand v. Phillips, 18 Nebr., 593. 


This was an action to foreclose a mortgage containing a stipu- 
lation for an attorney’s fee. The mortgage was dated February 
18, 1879. On February 24, 1879, the governor approved the act 
repealing the act of February 18, 1873, providing for stipulated 
attorney’s fee. General Laws, 1873, p. 98. This repealing act took 
effect June 1, 1879. 

Dow v. Updike, 11 Nebr., 95. 


This was a suit on a note, providing for an attorney fee, dated 
July 20, 1879, fifty days after the repealing act went into effect. 
The opinion is to the effect that in the absence of a statute no 
recovery of a stipulated attorney’s fee can be had. 

Under the old law it was held that attorney fees must be taxed 


CASES OVERRULED, ETC. xev 


as costs and kept separate from the judgment. Rich v. Stretch, 
4 Nebr., 186; Hendriv v. Rieman, 6 Nebr., 516; Heard v. Bank, 8 
Nebr., 10.* 


Hardy v. Miller, 11 Nebr., 395. See Hand v. Phillips, supra. 


Heard v. Dubuque County Bank, 8 Nebr., 10, 15. 
Session Laws, 1881, p. 212. 
: Larabee v, Klosterman, 33 Nebr., 150, 157. 
Assignment of error in motion for new trial. 


Howard v. Lamaster, 11 Nebr., 582. See Haller v. Blaco, supra. 


Hewerkle v. Gage County, 14 Nebr., 18. 
Session Laws, 1885, p. 395, ch. 106. 
Liability of county for defendant’s witness’s fees where he is 
indicted for a felony. 


Interstate Savings & Loan Ass’n v. Strine, 59 Nebr., 27. 


On appeal from district court to the supreme court, a finding 
of the trial court on substantially conflicting evidence will not 
be disturbed. 

The foregoing is simply the doctrine laid down in numerous 
cases. 

The legislature of 1903 enacted the following with an emer- 
gency clause: “That in all appeals from the district court to 
the supreme court in suits in equity, whether now pending or 
hereafter to be. brought to said court, wherein review of some 
or all of the findings of fact of the district. court is asked by 
the appellant, it shall be the duty of the supreme court to retry 
the issue or issues of fact involved in the finding or findings 
of fact complained of upon the evidence preserved in the bill 
of exceptions, and upon trial de novo of such question or ques- 
tions of fact reach an independent conclusion as to what finding 
or findings are required under the pleadings and all the evidence, 
without reference to the conclusion reached in the district court 
or the fact that there may be some evidence in support thereof.” 
Senate File 108. Approved April 10, 1903. Session Laws, 1903, p. 
631. Quere: Is this a legislative mandamus ?+ 


¥*A stipulation for an attorney fee in excess of the legal rate of 
interest is usurious. Toole v. Stephen, 4 Leigh [Va.], 581, cited in 
Dow v. Updike, supra. Under the old practice an attorney fee could 
only be recovered by action of the court. Rosa v. Doggett, 8 Nebr., 48. 
—W. F. B. 


*The Code of Alabama places the following interdict upon the 
mental operations of its supreme court: “The supreme court, in 
deciding each case, when there is a conflict between its existing 
opinion and any former ruling in the case, must be governed by 
what, in its opinion at that time, is law, without any regard to such 
former ruling on the law by it; but the right of third persons, 
acquired on the faith of the former ruling, shall not be defeated 
or interfered with by or on account of any subsequent ruling.” 
This was intended to abrogate law of the case, saving bona-fide 
‘subsequently-acquired property rights. Code, 1897, p. 1057, ch. 107, 
art. 1, sec. 3840.—W. Les 
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Johnson v. Hahn, 4 Nebr., 139. 
Session Laws, 1877, p. 43. 
Kittle v. Shervin, 11 Nebr., 65. 
County treasurer’s authority to sell real estate of taxpayer 
before exhausting personalty. 


Kemerer v. State, 7 Nebr., 130. 
Session Laws, 1879, p. 366, sec. 40. 
State v. Baushausen, 49 Nebr., 558. 
Power of county board to reconsider a claim. 


McCormick v. Keith, 8 Nebr., 140, 142. See Heard v. Dubuque County, 
supra. 


fi 


Midland P. R. Co. v. McCartney, 1 Nebr., 398. See Brunswick v. Mc- 
Clay, supra. 


South Platte Land Co. v. Buffalo County, 7 Nebr., 253. 
Section 70, chapter 77, Compiled Statutes, amended 1883. Ses- 
sion Laws, chapter 67. 
Suydam v. Merrick County, 19 Nebr., 155, 159. 
State v. Edwards, 26 Nebr., 701, 702. 
Equalization of assessment. 


State v. Brodboll, 28 Nebr., 254. 

Where portions of different school districts go to make up the 
territory included in a municipal corporation, license moneys 
collected for the school fund in such municipal corporation, is to 
be distributed equally among such school districts. 

Session Laws, 1895, ch. 63. 

In cities and villages where corporate limits form, in whole or 
in part, more than one school district all money derived from 
fines, penalties and licenses shall be apportioned to these several 
districts in proportion to the nv-ber of persons of school age 
residing in each district. 


State v. White, 29 Nebr., 288. See State v. Brodboll, supra. 
Thompson v. Merriam. See Haller v. Blaco, supra. 


Woods v. Commissioners of Colfax County, 10 Nebr., 552. 
County not liable for negligence in not repairing bridge. 
Session Laws, 1889, ch. 7. 
County made liable by legislative enactment, 
Hollingsworth v. Saunders County, 36 Nebr., 141. 


County held liable except in case of contributory negligence on 
the part of the person injured. 
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VII. CRITICISED. 


Austin Mfg. Co. v. Brown County, 68 Nebr., 60. 
' The county board may anticipate a levy for the current year. 
Clark v. Sheeley,* September 17, 1903. 
Until it is made, there is no levy for the current year. 


Beeker v. Anderson, 11 Nebr., 493, 496. 
Marsh y. Burley, 13 Nebr., 261, 264. 
Housel y. Cremer, 13 Nebr., 298. 
Laneaster County Bank v. Gillilan, 49 Nebr., 165, 
180. 

In the first of the foregoing cases, it was stated alcsaaie that 
the filing and recording of a “chattel mortgage was equivalent to 
a change of possession of the property. In the second case, the 
writer of the former opinion retracts the statement. In the first 
case, it was held that, where a chattel mortgage was void as to 
creditors, the mortgaged property was assets in the hands of 
the executor of the mortgagor. ‘The third and fourth cases ap- 
pear to be in almost direct conflict with this doctrine, and in the 
fourth case the opinion in the first, as 3s to this point, is analytically 
criticised. 


Filley v. Dunean, 1 Nebr., 134. 
Colt v. Du Bois, 7 Nebr., 391, 394, 

In the opinion in the former case CROUNSE, J., says that the 
lien of a judgment does not attach to lands acquired after its 
rendition, so as to affect bona-fide purchasers, until levy of execu- 
tion. In the latter opinion, GanTT, C. J., says that question was 
not before the court in the former case, and then proceeds to 
lay down the opposite rule. 


Gleason v.. Gleason, 16 Nebr., 15. 
Ellison v. Ellison, 65 Nebr., 412, 414. 
Divorce. 


Jameson v. State, 25 Nebr., 185. 
Bartell v. State, 40 Nebr., 232. 
See list of cases distinguished. 


Lander v. Abrahamson, 34 Nebr., 553. 
Anthony v. Korbach, 64 Nebr., 509, 513. 

In the latter case, ALBERT, C., uses the following language in 
regard to the verification of a petition to vacate a judgment: 
“We have not overlooked Lander v, Abrahamson, 34 Nebr., 553, 
where, in the body of the opinion, it is held that the petition in 
an action of this kind, must be verified positively. No good rea- 
son is given for the rule announced, nor was the point directly 
involved in the case. It is entirely omitted from the syllabus. 
In our opinion, it does not state the correct rule of practice and 
should not be followed.” 


*Every man will have-to decide for himself whether Clark v. Sheeley 
overrules Austin Mfg. Co. v. Brown County. In the judgment of the 
editor, the point criticised in the former was not essentially involved 
in the latter.—W. F. B. 


6 
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Merriam v. Goodlett, 36 Nebr., 384. 
Brown v. Ulrich, 48 Nebr., 409, 413. 


Specific performauce. Default in payment. Essence of con- 
tract. Waiver. 

The writer of the opinion in the latter case says that the point 
in question was not necessary to a decision of the former; yet he 
makes a conditional overruling in hee verba. 


Missouri Valley Land Co. v. Bushnell, 11 Nebr., 192. 

“Want of capacity in a corporation, which is the vendor in a 
contract for the sale of real estate, to take a title to or hold 
such property, can ‘not be successfully urged by the vendee 
or his assignee, to defeat a’ recovery of the agreed price, in an 
action on the contract.” Jaks, J. 

Barbor v. Boehm, 21 Nebr., 450. 

“A promissory note given for the premium on an insurance 
policy issued by an insurance company which had not complied 
with the laws of the state in filing its statement and procuring 
the certificate of the state auditor authorizing it to issue poli- 
cies, is void as between the parties to the contract, and can not 
be enforced.” REESE, J. 
we ad ‘ American Building & Loan Ass’n v. Rainbolt, 

48 Nebr., 434, 452, 453, 454. Post, J. 

The last case criticises the opinion in Barbor v. Boehm, in 
these words: “The doctrine there asserted can not be recon- 
ciled with the later decisions of this court, nor, indeed, with 
the earlier case of Missouri Valley Land Co. v. Bushnell, 11 Nebr., 
192.” Nevertheless, Barbor v. Boehm has been followed—without 
citation—in Commonwealth Mutual Fire Ins. Co. v. Hayden, 60 Nebr., 
636, SULLIVAN, J., and affirmed in Henni v. Fidelity Building & 
Loan Ass’n, 61 Nebr., 744, Norvat, C. J., and the criticism of 
Judge Post is rejected as non per curiam. 


Olive v. State, 11 Nebr., 1. 
Basye v. State, 45 Nebr., 261, 284, 285. 
Proof of reputation of accused in a criminal case; cross-exam- 
ination; particular acts; misapplication of rule. 


Patterson v. State, 41 Nebr., 538. See Olive v. State, supra. 


Pearson v. Kansas Mfg. Co., 14 Nebr., 211. 
Barry v. Wachosky, 57 Nebr., 534, 537. 

The former decision held in effect that where an action was 
commenced in one county against several defendants, and sum- 
mons was issued to another bailiwick, the court retained its juris- 
diction notwithstanding it developed that the defendant, whose 
presence gave the court jurisdiction, was improperly joined. The 
writer of the latter opinion says that the former opinion “is no 
longer regarded as sound, but has in effect long been overruled.” 


State v. Priebnow, 16 Nebr., 131. 
Arnold v. State, 38 Nebr., 752. 


An obiter-dictum in the first opinion disapproved in the second. 
Plea in bar. Jury trial. 
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Wescott v. Archer, 12 Nebr., 345. 
Grebe v. Jones, 15 Nebr., 312, 317, 


The opinion in each of these cases was written by MAxwet1, 
J. The latter opinion, at the most, hardly more than modifies 
the former. In the latter case there is a vigorous dissenting 
opinion by LAxKr, C. J. 


VITI. DISTINGUISHED. 
Ackerman v. Thummel, 40 Nebr., 95. 
Taylor v. Davey, 55 Nebr., 153. 
Injunction. Remedy at law. 


Ahlman v. Meyer, 19 Nebr., 63. ; 
Reid v. Panska, 56 Nebr., 195, 196, 200. 
Houck vy. Linn, 56 Nebr., 743, 744. 
Replevin. Quashing writ. 


Allen v. Saunders, 6 Nebr., 436. 
Merrill v. Willis, 51 Nebr., 162. 
Landlord and tenant. 


Allyn v. State, 21 Nebr., 593. 
Browning v. State, 54 Nebr., 203, 205. 


The former case holds that the fact that the defendant in a 
prosecution for a misdemeanor was not arraigned is not preju- 
dicial error. 

In the latter case, NorvaL, J., says: “Whether that decision 
[Allyn v. State, supra} is right or wrong we are not called upon 
to decide, since the scope of thé opinion is limited to trials for 
misdemeanors.” The learned judge then proceeds to lay down 
a different rule for a felony case. 


Anderson v. Chicago, B. & Q. R. Co., 35 Nebr., 95. 
Orgall v. Chicago, B. & Q. R. Co., 46 Nebr., 4, 8. 
Death by wrongful act. Nominal damages. Pleading. 


Arnold v Badger Lumber Co., 36 Nebr., 841. 
Patten v. Lane, 45 Nebr., 333. 
Cross-bill. Jurisdiction. 


Barnes v. State, 40 Nebr., 545. 
Davis v. State, 54 Nebr., 177, 180. 


Simple larceny. Larceny from bailee. Felonious taking. In- 
struction. 


Bays v. State, 6 Nebr., 167. 
Wallace vy. School District, 50 Nebr., 171, 174, 
175. 
Power of school board to dismiss teacher. 
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Bazzo v. Wallace, 16 Nebr., 290. 
Omaha Loan & Trust Co. v. Ayer, 38 Nebr., 891 
Error after appeal. 


Brewer v. Otoe County, 1 Nebr., 373. | 
May v. School District, 22 Nebr., 205. 
Arapahoe Village v. Albee, 24 Nebr., 242. 


The doctrine that lapse of time does not bar the sovereign 
does not apply to municipal corporations whose powers are 
derived from the state; there is an exception by statute as tc 
county warrants. 


Bullcek v. Pock. See Whipple v. Fowler, infra. 


Burr v. Boyer, 2 Nebr., 265. 
EHichoff vy. Eikenbary, 52 Nebr., 332, 335. 


Surety. ‘Collateral security. Negligence of craditon: Release 
pro tanto. 


Bush v. Tecumseh Nat. Bank, 64 Nebr., 451. 
- Stewart v. Rosengren, November 19, 1902. 
Sufficient transcript. Affirmative error. 


' - 


Calvert v. State, 34 Nebr., 616. 
Chicago, B. & Q. R. Co. v. Steel, 47 Nebr., 741. 


Street railway. Railroad. Right of way. Easement. Con- 
demnation. Damages. 


Chadron Banking Co. v. Mahoney, 43 Nebr., 214. 


Philadelphia Mortgage & Trust Co. v. Goos, 
47 Nebr., 804, 812. 


Appointment of receiver. Pending appeal. Pending action. 


City of Beatrice v. Cleary, 45 Nebr., 149. 
City of Omaha v. Bowman, 52 Nebr., 293, 296. 
Diversion of water from a watercourse by a city. 


City of Hastings v. Foxworthy, 45 Nebr., 676. 


Dovey v. City of Plattsmouth, 52 Nebr., 642, 644, 
645. 


Municipal corporation. Damage to person or property. 


City of Lincoln v. Finkle, 41 Nebr., 575. 
Dovey v..City of Plattsmouth, 52 Neobr., 642, 644. 
See City of Hastings v. Foxworthy, supra. 


/ 
City of Lincoln v. Grant, 38 Nebr., 369. 


Dovey v. City of Plattsmouth, 52 Nebr., 642, 644. 
See City of Hastings v. Foxwortuy, supra. » 
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City of Omaha Vv. Riehat ds, 49 Nebr., 244; 50 Nebr., 804, 
City of Omaha v. Bowman, 52 Nebr., 293, 297. 
Instruction. Overflow. Negligence. 


City of Wahoo v. Dickinson, 23 Nebr., 426. 
Sage v. City of Plattsmouth, 48 Nebr., 558, 561, 


Madicipad corporations. Extension of boundaries. 


City of Wahoo v. Tharp, 45 Nebr., 563. 
Sage v. City of Plattsmouth, 48 Nebr., 558, 561. 
See City of Wahoo v. Dickinson, supra. 


Cleveland Paper Co. v. Banks, 15 Nebr., 20. 
Bullis v. Drake, 20 Nebr., 167. 
Misconduct of prevailing party’s counsel. 


Coffman v. Brandhoeffer, 33 Nebr., 279.’ 
Davis v. Ballard, 38 Nebr., 830. 
Alias summons. 


Courtnay v. Parker, 16 Nebr., 311; 21 Nebr., 582, 
~ Corey v. Plummer, 48 Nebr., 481, 484. 
Judgment lien. Homestead. 


Cram v. Cotrell. See Whipple v. Fowler, infra. 
Crook v. Vandervoort, 13 Nebr., 505. : 
: Mattis v. Boggs, 19. Nebr., 698, 700. 
Ejectment by tenant in common. 


Curran v. Percival, 21 Nebr., 434. 
Dolan v. McLaughlin, 48 Nebr., 842, 846, 847, 849. 
Action on saloon-keeper’s bond. 


Dayton v. Lincoln, 39 Nebr., 74. 
Violet v. Rose, 39 Nebr., 660. 


Submission to the jury of issues admitted in pleadings, is preju- 
dicial or non-prejudicial accordingly as the jury may or may not 
have been sidetracked by the instruction. 


Dern v. Kellogg, 54 Nebr., 560. 
United States Nat. Bank of Omaha v. Wester- 
, velt, 55 Nebr., 424. 
Right of collector to prefer his own creditor. 


De Clerg v. Hager, 12 Nebr., 185. 
State v. Keith County, 16 Nebr., 508. 


The former of these cases holds that pridges upon the line 
of a highway within the county are not works of internal im- 
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provenient according to the constitutional meaning. Opinion by 
Laker, J. The latter case says the former ruling was a dictum, 
and holds that such bridges are works of internal improvement. 
MAXWELL, J. : 


Farmers & Merchants’ Bank v. Anthony, 39 Nebr., 343. 
Forrester v. Kearney Nat. Bank, 49 Nebr., 655. 
Chattel mortgage. Registration. Attachment. 


Frey v. Curtis, 52 Nebr., 406. 
Holt v. Schneider, 57 Nebr., 523, 524, 531, 532, 
Ostensible authority to act as an agent. 


Garber v. Palmer, 47 Nebr., 699. : 
Reid v. Panska, 56 Nebr., 195, 196, 200. 
See Ahlman v. Meyer, supra. 


Gaylord v. Nebraska Savings & Exchange Bank, 54 Nebr., 104. 
Consterdine v. Moore, 65 Neb., 291, 293. 
Indorsement and delivery of negotiable paper. 


German Ins. Co. v. Heiduk, 30 Nebr., 288. 


Megle Fire Ins. Co. v. Globe Loan & Trust Co., 
44 Nebr., 380. 


Insurance. Company charged with knowledge of agent. 


Goodwin v. Cunningham, 54 Nebr., 11. 
Gillilan v. McDowall, December 12, 1902. 


Foreclosure of tax lien. Redemption. Independent title. 
Assigninent of mortgage. Record. Foreclosure of prior lien. 
Bar. 


Green v. Barker, 47 Nebr., 934. 
Stenberg v. State, 50 Nebr., 127. 
Conveyance of public land. Collateral attack. 


Greene v. Greene, 42 Nebr., 634. 
Buckingham v. Roar, 45 Nebr., 244. 
Witnesses. Husband and wife. 


Gregory v. Cameron, 7 Nebr., 414. 
Morrison v. Boggs, 44 Nebr., 248. 
Evidence in collateral actions. 


Hale v. Sanborn, 16 Nebr., 1. See Livesey v. Omaha Hotel Co., infra. 


llards v. Platte Valley Improvement Co. See Livesey v. Omaha Hotel 
Co., infra. 
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Haynes v. Aultman, 36 Nebr., 257. 
Wood v. Koeder, 45 Noebr., 341. 
Change of domicile. Service of summons. 


Heidiman-Benoist Saddlery Co. v. Schott, 59 Nebr., 20. 
Engel v. Dado, November 19, 1902. 
Possession of chattels by defendant in replevin. 


Higginbottom v. Benson, 24 Nebr., 461. 
White v. Atlas Lumber Co., 49 Nebr., 82, 86. 
Foreclosure of mortgage. Improvements by mortgagee. Rent. 


Holt County v. Scott, 53 Nebr., 176. 
Fire Ass’n v. Ruby, 58 Nebr., 730, 732. 
Official bond. Non-approval. istoppel. 


Horn v. Queen, 5 Nebr., 472. 
7 Einspahr v. Smith, 46 Nebr., 138. 
Injunction. Final order. Appeal. 


Jameson y. State, 25 Nebr., 185. ; 
Bartell v. State, 40 Nebr., 232. 


Reporter’s notes as evidence in a prosecution for felony. The 
effect of these two cases is that a portion of the evidence can 
not be read to the jury from the reporter’s notes, except by 
agreement and in presence of counsel. 


Johnson v. Powers, 21 Nebr., 292. 
Edee v. Strunk, 35 Nebr., 307. 


s 


Order appointing @ receiver without notice; void or voidable? 


Kiene v. Shaeffing, 33 Nebr., 21. 
Kansas & W. N. R. Co. v. Conlee, 43 Nebr., 121. 
Statute of frauds. 


Livesey v. Omaha Hotel Co., 5 Nebr., 50. 
Lincoln Shoe Mfg. Co. v. Sheldo::, 44 Nebr., 279, 
Suit against subscriber of ‘stock to a corporation. 


Lydick v. State, 61 Nebr., 309. 
Close v. Swanson, 64 Nebr., 389. 


Highway. Order of county board. Easement. Dedication. 
User. 


McLaughlin v. Sandusky, 17 Nebr., 110, 
Tukey v. City of Omaha,.54 Nebr., 370, 378. 


Municipal corporation. Incurring debt. Taxpayer. Land- 
owner. Opening street. 


Mead y, State, 25 Nebr., 444. See Barnes v. State, supra. 
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Meehan v. First Nat. Bank, 44 Nebr., 213. 
Maxwell v. Home Fire Ins. Co. of Omaha, 57 
Nebr., 207, 210. 
Foreclosure. 


Metz v. State, 46 Nebr., 547. ‘ 
Davis v. State, 51 Nebr., 301, 303, 325. 


Use of the expression “incriminating circumstances” in an in- 
struction. 


Metz v. State, 46 Nebr., 547. 
Ferguson v. State, 52 Nebr., 432, 434, 436. 
Instructions. Burglary. 


Metz v. State Bank, 7 Nebr., 165. 
Hamilton v. Whitney, 19 Nebr., 303. 
Judgment lien. Index. Notice. 


Miller v. Meeker, 54 Nebr., 452. , 
Seiver v. Union P. R. Co., March 4, 1903. 


Service on sham defendant for the purpose of bringing non- 
resident defendant within jurisdiction of court. 


Minneapolis Harvester Works v. Hedges, 11 Nebr., 46. 1 
Moise v. Powell, 40 Nebr., 671. 
Appeal. Statute. Subject-matter. Waiver. 


Morrissey v. Chicago, B. & Q. R. Co., 38 Nebr., 406. 
Fremont, E. & M. V. R. Co. v. Harlin, 50 Nebr., 
698, 713. 
Railroad embankment. Negligence. ; 
Myers v. McGavock, 39 Nebr., 843. 
Bachelor v. Korb, 58 Nebr., 122. 


Approval of a guardian’s bond for the sale of the real estate 
of his ward. 


National Cordage Co. v. Sims, 44 Nebr., 148. 
Yoder v. Haworth, 57 Nebr., 150, 153. 
Contract of agency. Contract of sale. 


National Masonic Accident Ass’n v. Burr, 44.Nebr., 256. 


Johnston v. Phelps County Farmers’ Mutual Ins. 
Co., 63 Nebr., 21. 


Insurance. Waiver of forfeiture. 
Distinguished in Farmers’ Mutual Ins. Oo. v. Kinney, 64 Nebr., 808. 


Niland v Kalish, 37 Nebr., 47. See Greene v. Greene, supra. 


Olander v. Tighe, 43 Nebr., 344, See Courtnay v. Parker, supra. 
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Olds Wagon Co. v. Benedict, 25 Nebr, 272. 
Citizens’ Bank v. Baird, 42 Nebr., 219. 
Right to open and close. 


Olson v. Peterson, 33 Nebr-, 358, 
Parker v. Nothomb, 65 Nebr., 308, 315, 321. 
Bastardy. 


Osborne v. Plano Mfg. Co., 51 Nebr., 502. See National Cordage Co. 
vy. Sims, supra. 


Parmer vy. Keith, 16. Nebr., 91. 
Dreyfus v. Aul, 29 Nebr., 191. 
Malicious prosecution. 


Payne v. Jones, 33 Nebr., 260. . 
Hanscom v. Lantry, 48 Nebr., 665, 666. 
Bill of exceptions. Allowance. Continuing duty. 


Porter v. Ourada, 51 Nebr., 510. 
Holt v. Schneider, 57 Nebr., 523, 531, 532. 
Payment of mortgage to agent. 


Pottinger v. Garrison, 3 Nebr., 221. 
Tarrar v. Triplett, 7 Nebr., 237. 
Demurrer to answer. Pleading over. Waiver. 


Potvin v. Meyers, 27 Nebr., 749. 
Drexel v. Pusey, 57 Nebr., 30. 


Principal and surety. Payment of judgment by surety and 
subsequent assignment. 


Powers v. Powers, 20 Nebr., 529. 
Ellison v. Ellison, 65 Nebr., 412, 414. 
Divorce. 


Ragoss vy. Cuming County, 36 Nebr., 375. 
Bush v. Johnson County, 48 Nebr., 1, 2, 15. 


Final order before boara of county commissioners, Collateral 
attack. 


Reed v. Reed,* 4 Nev., 396. ~ 
Walton v. Walton, 57 Nebr., 102. 


Divorce on the ground of cruelty. 


Sexson v. Kelley, 3 Nebr., 104. 
Thomas v. Hinkley, 19 Nebr., 324. 
Liquor dealer’s bond. Obligee. Condition. Liability. 


Skinner v. Skinner, 38 Nebr., 756. See Greene v. Greene, supra. 


* This is the only foreign case in the list. 
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Spaulding v. Johnson, 48 Nebr., 830. 
Forrester v. Kearney Nat. Bank, 49 Nebr., 655. 
Chattel mortgage. Registration. Attachment. 


Spencer v. Thistle, 13 Nebr., 227. 
Cockle Separator Mfg. Co. v. Clark, 23 Nebr., 702. 
Vacating decree. Final order. 


Springfield Fire & Marine Ins. Co. v. Winn, 27 Nebr., 649. 
Home Ins. Co. v. Winn., 42 Nebr., 331. 
Insurance. Fraud. Perjury. 


State v. Burlington & M. R. R. Co., 60 Nebr., 741. 
State vy. Eskew, 64 Nebr., 600, 601, 602. 
Constitutional law, section 26, article 5, state officers. 


State v. Cochran, 28 Nebr., 798. See Gregory v. Cameron, supra. 


State v. Dimond, 44 Nebr., 154. 
. Sage v. City of Plattsmouth, 48 Nebr., 558, 561, 


Municipal corporation. Injunction. Extension of boundaries. 
Collection of taxes. 


State v. Fremont, E. & M. V. R. Co., 60 Nebr., 749. 
State v. Eskew, 64 Nebr., 600, 601, 602. 
Constitutional law, section 26, article 5. 


»State -v. Graham, 21 Nebr., 329. 
State v. Clark, 39 Nebr., 899. 


School land. Contract of purchase. Default in payment of 
interest. 


‘State v. Hill, 38 Nebr., 698. 
State v. Hill, 47 Nebr., 456, 460, 480, 509, 526. 
Liability of treasurer. Certificate of deposit. 


State v. Poynter, 59 Nebr., 417. 
State v. Eskew, 64 Nebr., 600, 601, 602. 
Constitutional law, section 26, article 5, state officers. 


State v. Robinson, 20 Nebr., 96. 
. In re Groff, 21 Nebr., 647. 
Constituticn. Statute. 


State v. Uridil, 37 Nebr., 371. 
City of Wahoo v. Dickinson, 23 Nebr., 426, 
Village of Hartington v. Luge, 33 Nebr., 623. 
City of Wahoo v. Tharp, 45 Nebr., 563. 
The distinction between these cases is drawn in Sage v. City 
of Plattsmouth, 48 Nebr., 558, at page 561. 
Proceedings in nature of quo warranto to test the legality of 
an incorporation. 


CASES: OVERRULED, ETC. cv 


te 
nee 


Stewart v. Carier, 4 Nebr., 564, 
Arnold v. Baker, 6 Nebr., 134. 


An appeal lies from the district to the supreme court from 
an order sustaining a demurrer to a petition in equity, but not 
where the demurrer is for misjoinder of causes of action. 


Stewart v. Rosengren, November 19, 1902. 
Seiver v. Union P. R. Co., March 4, 1903. 
See Miller v. Meeker, supra. 
Stump v. Richardson County Bank, 24 Nebr., 522. 
Chapman vy, Garber, 46 Neb., 16, 20. 
Negotiable instrument. Surety. Payment. Contribution. 


Tootle v. First Nat. Bank of Chadron, 34 Nebr., 863. 
State Bank of Lushton v. Kelley, 49 Nebr., 242. 
Chattel mortgage. Prior equities. Constructive notice. 


Treat v. Price, 47 Nebr., 875. 
Beckman vy. Birchard, 48 Nebr., 805. 
Accord and satisfaction. Acceptance. Estoppel. 


Village of Hartington v. Luge, 33 Nebr., 623. 
State v. Dimond, 44 Nebr., 154. 
See State v. Uridil, supra. 


Western Union Telegraph Co. v. Fremont, 39 Nebr., 692. 


Western Union Telegraph Co. v. Village of 
Wakefield, June 3, 1903. 


Occupation tax on telegraph company. 


West v. Van Pelt, 34 Nebr., 63. 
Mayer v. Ver Bryck, 46 Nebr., 221. 
Special contract. Recovery. Quantum meruit. 


Whipple v. Fowler 41 Nebr., 675. 
Snell v. Margritz, 64 Nebr., 6, 9. 
Payment of mortgage. 


White v. Blum, 4 Nebr., 555. , 
Pickering v. Hastings, 56 Nebr., 20]. 
Liability of stockholders. 


Wilson v. City of Auburn, 27 Nebr., 435. 
Ives v. Irey, 51 Nebr., 136, 141, 142. 
Void special assessment. Injunction. 


Yeazel v. White, 40 Nebr., 432. 
Philadelphia Mortgage & Trust (». v. Goos, 
47 Nebr., 804, 811. 
See Chadron Banking Co. v. Mahoney, supra. 


eviii CASES OVERRULED, ETC. 


Young v. Cooper, 12 Nebr., 610. 
Geneva Nat. Bank v. Bailor, 48 Nebr., 866, 869. 
Attachment. False representation of a material fact. 


IX. FORMER OPINION OVERRULED OR MODIFIED BY SUB- 
SEQUENT ORDER IN SAME CASE. 


State v. Scheve. See cases compared, p. cxix. 
(a.) Partially Overruled. 


Alter v. Bank of Stockham, 51 Nebr., 797. 
Alter v. Bank of Stockham, 53 Nebr., 223. 
Fraud. Conversion. 


Bankers’ Life Ins. Co. v. Robbins, 53 Nebr., 44. 
Section 8, chapter 16, Compiled Statutes, does not apply to 
domestic insurance companies, 
Bankers’ Life Ins. Co. v. Robbins, 55 Nebr., 117. 
Section 8, chapter 16, does apply to domestic insurance com- 
panies. 


Carkins v. Anderson, 21 Nebr., 364. 
Anderson v. Carkins, 135 U. S., 483. 


Homestead. Prior contract to convey after having acquired 
title. Estoppel. 
Latter case followed in Robinson v. Jones, 31 Nebr., 20. 


Curten* v. Atkinson, 29 «Nebr., 612. 
Curtin® v. Atkinson, 36 Nebr., 110. 
Parties to error proceeding in supreme court. 
Drexel v. Richards, 48 Nebr., 732. 
Drexel v. Richards, 50 Nebr., 509. 
Mechanie’s lien. Description of real property. 


Farmers’ Mutual Ins. Co. v. Pheenix Ins. Co., 65 Nebr., 14. 


Farmers’ Mutual Ins. Co. v. Pheenix Ins. Co., 
65 Nebr., 17. 


Judginent on insurance policy. 


First Nat. Bank of Chadron v. Engelbercht, 57 Nebr., 270. 


First Nat. Bank of Chadron v. Engelbercht, 58 
Nebr., 639, 640. 


Mortgage foreclosure. 


First Nat. Bank of Omaha v. Goodman, 55 Nebr., 409. 


First Nat. Bank of Omaha v. Goodman, 55 Nebr., 
418. 


Liability of wife as surety for husband. 


= The same case, but plaintiff’s name spelled differently.—W. F. B. 


CASES OVERRULED, ETC. cix 


Garnett v. Meyers,* 65 Nebr., 280. 
Garnett v. Meyers, 65 Nebr., 287. 
Note. Mortgage. 


Henry v. Vliet, 33 Nebr., 130. 
Henry v. Vliet, 36 Nebr., 138. 
Precedent debt as consideration for chattel mortgage. 
Hewit v. Bank of Indian Territory, 64 Nebr., 463. 


Hewit v. Bank of Indian Territory, 64 Nebr., 
469. 


Proof of foreign statute. 


McCord v. Weil, 29 Nebr., 682. 
McCord v. Weil. 33 Nebr., 868, 869, 


Review of order appointing receiver in advance of main case. 

The latter opinion, holding such interlocutory order review- 
able, was affirmed in Seeds Dry-Plate Co. v. Heyn Photo-Supply Cu., 
57% Nebr., 214, 217. 


Northern Counties Investment Trust v. Edgar, 65 Nebr., 301. 


Northern Counties Investment Trust v. Edgar, 
65 Nebr., 308. 


See Garnett v. Meyers, supra, and note. 


Omaha Consolidated Vinegar Co. v. Burns, 44 Nebre., 21. 


Omaha Consolidated Vinegar Co. v. Burns, 49 
Nebr., 229. 


Mechanic’s lien for sinking well. 


Omaha & R. V. R. Co. v. Wright, 47 Nebr., 886, 


Omaha & R. V. R. Co. v. Wright, 49 Nebr., 456, 
457. 


Pleading negligence. 


Scott v. Flowers, 60 Nebr., 675. 
Scott v. Flowers, 61 Nebr., 620. 


State industrial school. Constitutionality of statute. Consti- 
tutional portion stands notwithstanding the defective portion. 


State v. Savage, 64 Nebr., 684. 


State v. Savage, 64 Nebr., 703, 
Res judicata, 


(b.) Former Opinion Overruled in Toto. 


Anselme v. American Savings & Loan Ass’n, 63 Nebr., 525. 


Anselme v. American Savings & Loan Ass’n, De- 
cember 17, 1902. 


Building and loan associations. Usury. 


* See, also, Consterdine v. Moore, 65 Nebr., 291, 296.—W. F. B. 


cx CASES OVERRULED, ETC. 


Arlington State Bank v. Paulsen, 57 Nebr., 717. 
Arlington State Bank v. Paulsen, 59 Nebr., 94. 
Review of questions not litigated below. 


Barker v. Wheeler, 60 Nebr., 470. 
Barker v. Wheeler, 62 Nebr., 150. 
General denial. Proof of payment. 


Bartlett v. Bartlett, 13 Nebr., 456. 
Bartlett v. Bartlett, 15 Nebr., 593. 
Husband and wife. Equitable title to real property. 


Ferguson v. Herr, 64 Nebr., 649. 
Ferguson v, Herr, 64 Nebr., 659. 
Adoption of child. Inheritance from foster parent. 


Godman v. Converse, 38 Nebr., 657. 
Godman v. Converse, 43 Nebr., 463. 


Administration of estates, Allowance to widow. Acceptance of 
eonditional will. : 


Landauer v. Mack, 39 Nebr., 8. i 
Landauer y. Mack, 43 Nebr., 430. 
Attachment. Levy on mortgaged chattels. Burden of proof. 


MeDonald v. Bowman, 35 Nebr., 93. 
McDonald v. Bowman, 40 Nebr., 269. 
Chattel mortgage. Attachment. Replevin by mortgagee. 


Nebraska Telephone Co. v. Jones, 59 Nebr., 510. 
Nebraska Telephone Co. v. Jones, 60 Nebr., 396. 
Contributory negligence. Directing verdict. 


Nickolls v. Barnes, 32 Nebr., 195. 
Nickolls v. Barnes, 39 Nebr., 103. 


Landlord and tenant. Possession by tenant under written lease 
unilaterally executed, tantamount to occupying under oral lease. 


Omaha & R. V. R. Co. v. Clark, 35 Nebr., 867. 
Omaha & R. V. R. Co. v. Clarke,* 39 Nebr., 65. 


Railroad company’s servant—the engineer—frightened horses 
by letting off steam; the use of steam was necessary in their 
business; this was a question of negligence in the user. 


Phillips v. Bishop, 31 Nebr., 853. 
Phillips v. Bishop, 35 Nebr., 487. 


The latter case overruled the former, on a question of fact and 
not of law. 


*Same case, but name spelled differently.—W. F. B. 
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Pickens v. Plattsmouth Land & Investment Co., 31 Nebr., 585. 


Pickens v. Plattsmouth Investment Co.,* 37 
Nebr., 272. 


Mechanie’s lien. 


Rittenhouse v. Bigelow, 38 Nebr., 543. 
. Rittenhouse v. Bigelow, 38 Nebr., 547. 
Cities of the first class. Equalization of taxes by township. 


St. Joseph & D. R. Co. v. Baldwin, 7 Nebr., 247. 
Railroad Co. v. Baldwin, 103 U. S., 426. 
Government grant of land to railroad company. 


The latter case overruled the former on a question of fact and 
not of law. : 


Sandwich Mig. Co. v. Feary, 34 Nebr., 411. 
Sandwich Mfg. Co. v. Feary, 40 Nebr., 226. 
Harvesting machine. Sale. Contract. Warranty. 


Shellenberger v. Ransom, 31 Nebr., 61. 
Shellenberger v. Ransom, 41 Nebr., 631. 
Descent in case of murder of ancestor by heir. 


Smith v. Boyer, 29 Nebr., 76. 
Smith v. Boyer, 35 Nebr., 46. 


The latter case overruled the former by the established rule 
that where evidence is fairly conflicting the finding or verdict of 
the nisi-prius court will not be disturbed, the court applying this 
rule to an order discharging an attachment. 


Sonnenschein v. Bartels, 37 Nebr., 592. 
Sonnenschein v. Bartels, 41 Nebr., 703. 
Fraudulent conveyance. : 
Stanwood v. City of Omaha, 38 Nebr., 552. 
Stanwood v. City of Omaha, 42 Nebr., 303. 
Rule as to conflicting evidence applied. 


State v. Missouri P. R. Co., 29 Nebr., 550. 


Missouri P. R. Co. v. Nebraska, 164 U. S., 403, 
17 Sup. Ct. Rep., 130, 41 L. Ed., 489. 


Chicago, B. & Q. R. Co. v. State, 50 Nebr., 399. 


Grain elevator case. The taking by a state of the private prop- 
erty of a person or a corporation without the owner’s consent for 
the use of another. 


State v. Roper, 46 Nebr., 724. 
State v. Roper, 47 Nebr., 417. 
Relocation of county seat. 


* Same case, but variant title-—W. F. B. 


exii CASES OVERRULED, ETC. 


Stewart-Chute Lumber Co. v. Missouri P. R. Co., 28 Nebr., 39. 
Stewart-Chute Lumber Co. v. Missouri P. RB. Co., 
33 Nebr., 29. 
Railroad. Mechanie’s lien. Material-man. 


Svanson v. City of Omaha, 38 Nebr., 550. 
Svanson v. City of Omaha, 42 Nebr., 303. 
Sufficiency of evidence. 


Teske v. Dittberner, 63 Nebr., 607. $ 
Teske v. Dittberner, 65 Nebr., 167. 


Homestead. Conveyance. Acknowledgment. Parol testament- 
ary devise.* 


Union Stock Yards Nat. Bank v. Thurston County, 65 Nebr., 408. 


Union Stock Yards Nat. Bank v. Thurston 
County, 65 Nebr., 410. 


Taxation. Owner. Title. 


Thomas v. Edgerton, 36 Nebr., 254, 
Thomas v. Edgerton, 40 Nebr., 25, 26. 
Liability of officer for sufficiency of sureties on replevin bond. 


(¢.) Modified. 


Ayres v. Wolcott, 62 Nebr., 805. 
Ayres v. Wolcott, December 17, 1902. 
Fraudulent conveyance. 


City of Seward v. Klenk, 27 Nebr., 615, 621. 
Modified on page 621. 
Retaining bill of exceptions. 


Hoover v. Haynes, 65 Nebr., 557. 
Hoover v. Haynes, 65 Nebr., 564. 
Damages. Lacerated feelings. 


John y. Connell, 61 Nebr., 267. 
John v. Connell, 64 Nebr., 233. 


Levy of sewer tax. Notice. 


Mathews v. Toogood, 23 Nebr., 536. 
Mathews v. Toogood, 25 Nebr., 99. 


Interest-bearing coupons. Aggregate interest of principal debt 
and coupons, must not exceed ten per cent. 


Miller v. Waite, 59 Nebr., 319. 
Miller vy. Waite, 60 Nebr., 431. 
Voluntary assignment.. Partnership property. 


*A third opinion was ‘filed in this case by Horicoms, J., December 
17,1903. This last decision reverses the judgment below, and remands 
the cause. The homestead is held inviolate; but the unacknowledged 
paroi testamentary devise is held good as to surplus estate.—W. F. B. 


CASES OVERRULED, ETC. exiii 


Pierce v. Atwood, 64 Nebr., 92. 
Judgment modified July 10, 1902, without additional opinion, 
so that it will not direct the dismissal as to Alice E. Atwood. See 
clerk’s journal, case No, 11,017. 


Plummer v. Rohman, 61 Nebr., 61. 
Plummer v. Rohman, 62 Nebr., 145. 


Plea of estoppel. 


.Real v. Hollister, 17 Nebr., 661. 
Real v. Hollister, 20 Nebr., 112. 


Eviction before action on covenant. 


teed 


Rice v. Gibbs, 33 Nebr., 460. 
Rice v. Gibbs, 40 Nebr., 264, 265. 
Assignability of contract of option for a sale of real estate. 


Royal Neighbors of America v. Wallace, 64 Nebr., 330. 
Royal Neighbors of America v. Wallace, Decem- 
ber 3, 1902. 
Representations in an application for life insurance; their ma- 
teriality matter of common knowledge. 


r 


Solt v. Anderson, 62 Nebr., 153. 


An allegation of fact in a reply is taken as denied by the force 
of the Code. 
Solt v. Anderson, 63 Nebr., 734. 


Allegations of the reply are to be construed with the petition. 


State v. Bank of Ogalalla, 65 Nebr., 20. 
State v. Bank of Ogalalla, 65 Nebr., 27. 
Recommendation modified to conform to opinion. 


xX. TO BE COMPARED. 


Atchison & N. R. Co. v. Baty, 6 Nebr., 37. 
Graham v. Kibble, 9 Nebr., 182. 
Clearwater Bank v. Kurkonski, 45 Nebr., 1. 
Hier v. Hutchings, 58 Nebr., 334. 
Everson v. State, October 22, 1902. 

The first case held a part of a statute which gave double value 
in damages for the accidental destruction of live stock on a 
railroad track void. 

The second case held the fifty-dollar penalty for illegal fees 
constitutional. 

The third case held the statutory penalty of $50, for failing 
to enter satisfaction of chattel mortgage, was not in conflict 
with the constitution, citing the second case. 

The fourth case held the five-hundred-dollar penalty for re- 
commitment after a release by a writ of habeas corpus eould 
be recovered, citing the third case. The constitutionality of the 
statute was assumed. . 

The fifth holds the statutory fine—in double the amount of 


vi 


cxX1V CASES OVERRULED, ETC. 


the thing—for the use'of the injured party in a prosecution for 
embezzlement is not in conflict with the constitution, citing with 
approval the second, third and fourth cases. 

The first of these cases has been made the basis for the doc- 
trine that punitive damages are not recoverable in this state. 
Boldt v. Budwig, 19 Nebr., 739; Rosewater v. Hoffman, 24 Nebr., 222, 
and other cases too numerous for citation. But is this construc- 
tion warrantable in view of the language of the opinion, 6 Nebr., 
p. 452 


Berkley v. Lamb, 8 Nebr., 392. 
, Schribar v. Platt, 19 Nebr., 625. 
Best v. Zutavern, 53 Nebr., 619. 


Execution. Homestead. Confirmation of sale. 
The last decision says that the second overruled the first. 


Bradshaw v. City of Omaha, 1 Nebr., 16. 
Turner v. Althaus, 6 Nebr., 54, 77. 
Taxation of vacant and farm lands within city limits. 


Bryant v. Estabrook, 16 Nebr., 217. 
Schoenheit v. Nelson, 16 Nebr., 235, 238. 
Holmes v. Andrews, 16 Nebr., 296. 
Otoe County v. Brown, 16 Nebr., 394, 397. 
McClure v. Waruer, 16 Nebr., 447. 
D’Gette v. Sheldon, 27 Nebr., 829. 
Alexander v. Wilcox, 30 Nebr., 793. 
Warren v. Demary, 33 Nebr., 327. 
Fuller v. Colfax County, 33 Nebr., 716. 
Black v. Leonard, 33 Nebr., 745. 
Alexander v.. Thacker, 43 Nebr., 494, 497. tn 
Foreclosure of tax lien. When does the five-year limit begin 


to run? 
In the opinion in the last case cited Norvau, C. J., makes an 


. exhaustive review of the decisions on this point. 


Cobbey v. Buchanan, 48 Nebr., 391. 

. At the request of an infant, an attorney examined the record 
and advised the infant.as to his right to certain property in- 
herited from his deceased father. This was held not a necessary 
for which the infant was liable. 

Leake v. Lucas, 65 Nebr., 359. 

Medical service rendered to the husband, is such a family 
necessary as renders the wife liable, after a return. nulla bona 
upon an execution against the husband. 

These two cases have been pointed out as establishing one 
rule for lawyers and another for’doctors. An examination will 
disclose that the first involves a common-law right; the latter 
the construction of a statute. 


Commercial Nat. Bank v. Nebraska State Bank, 33 Nebr., 292. 
Lancaster County Bank v. Gillilan, 49 Nebr., 265, 
178. 
Assignment for benefit of creditors. Title of assignee, 
The opinion in the latter case, by IRvinn, C., contains an 


CASES. OVERRULED, ETC: xy 


exhaustive summary. The decisions Pitas he cites are cited 
elsewhere in this table. 


Dawson v. Merrille, 2 Nebr., 119. 
Simmons v. Yurann, 11 Nebr., 516. 
Carkins v. Anderson, 21 Nebr., 364, 368. 
. Carkins vy. Anderson,,135 U. S., 483. 
Public lands.. Improvements. 
Entry of land under United States laws. Agreement by entry- 
man to convey after he shall, have acquired title. Public policy. 
The third case in the foregoing series states that the second 


overrules the first. But the fourth case in such series reverses 
the third. : 


Filley v. Duncan, 1 Nebr., 134. \ 
Colt v. Du Bois, 7 Nebr., 391, 394. : 

In the opinion in the former case CROUNSE, J., says that the lien 
“of a judgment. does not attach to lands acquired after its ren- 
dition, so as to affect bana-fide purchasers, until levy of execu- 
tion. In the latter opinion, GANTT, C. J., says that question was 
not before the court in the former case, and then proceeds to 
lay down the opposite rule. 


\ 


German Nat. Bank v. First Nat. Bank, 55 Nebr., 86. 
An insolvent corporation, merely because it is a corporation, 
not prohibited from preferring particular creditors. 
National Wall Paper Co. v. Columbia Nat. Bank, 
63 Nebr.} 234. 


An insolvent corporation can not make a preference of a debt. 
due from it on: which the officers and directors are _bound as 
sureties. 


Grimes v. Farrington, 19 Nebr., 44. 
Bonns v. Carter, 20 Nebr., 566. 
Hershiser v. Higman, 31 Nebr., 531. , 
Hamilton v. Isaacs, 34 Nebr., 709, 713, 714, 716. 
Jones v. Loree, 37 Nebr., 816. 


Kilpatrick-K och Dry Goods Co. v. Hustioid 44 
Nebr., 863. 1 


Assignment for the benefit of creditors. 
The sixth opinion in the foregoing series contains a learned 
discussion by IrvinE, C. 


Hagenbuck v. Reed, 3 Nebr., 17. 


Washington eines v. Fletcher, 12 Nebr., 356, 
359. 


Graff v. Ackerman, 38 Nebr., 720, 724. 


Taxation of school lands where the state tise not parted with 
the title. 
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Hare v. Murphy, 45 Nebr., 809. 
Frerking v. Thomas, 64 Nebr., 193. 
Mortgage. Purchase of premises. Assumption of debt. 
In my humble judgment, the latter case overrules the former. 
—wW. F. B. 


Handy v. Brong, 4 Nebr., 60, 64. 
Buckmaster v. McElroy, 20 Nebr., 557, 564. 

In the former opinion GANTT, J., appears to lay down the rule 
that statutes in derogation of the common law are to be strictly 
construed. In the latter, Cons, J., lays down the opposite rule. 
The first section of the Code of Civil Procedure would appear to 
settle the question as to that Code. 


Harmon v. City of Omaha, 53 Nebr., 164, 170, 
Language seems to imply that laches may bar a proceeding by 
injunction to prevent the collection of a void tax. 
Casey v. Burt County, 59 Nebr., 624. 
Mere delay of party in proceeding against a void tax, will not 
constitute laches. 


Hill v. Palmer, 32 Nebr., 632. 
Reynolds v. Fisher, 43 Nebr., 172, 173. 
Farmers’ Loan & Trust Co. v. Memminger, 48 
. Nebr., 17. 


Lien upon personal property for taxes. 


Hoover v. Engiles, 63 Nebr., 688. 
Personal taxes can be collected in an action for debt. 
Rosenbloom v. State, 64 Nebr., 342. 

A tax is not a debt as the word is used in the constitution, 
and, consequently, the provision of section 154 of the general 
revenue law authorizing fine and imprisonment as a means of 
enforcing a license-tax does not trench upon the constitution. 


tN 


Howell v. Hathaway, 28 Nebr., 807. 
Rust-Owen Lumber Co. vy. Holt, 60 Nebr., 80. 
Mechanic’s lien for material furnished to husband for improve- 
ments upon wife’s property with her knowledge. 


Insurance Co. of North America v. Bachler, 44 Nebr., 549, 

Hartford Fire Ins. Co. v. Corey, 53 Nebr., 209, 
213, following German Ins. Co. v, Eddy, 37 
Nebr., 461. 

Lancashire Ins. Co. v. Bush, 60 Nebr., 116. 

Farmers & Merchants’ Ins. Co. y. Dobney, 62 
Nebr., 213, 23 Sup. Ct. Rep., 565. 

From the latter decision Harlan, Brewer and Brown, JJ., dis- 


sented. 
diecovery of attorney fees in action on insurance policy. 


CASES OVERRULED, ETC. exvii 


Johnson v. Jones, 2 Nebr., 126. 
Holliday v. Brown, 33 Nebr., 657, 34 Nebr., 232. 
Wilson v. Shipman, 34 Nebr., 573. 


Campbell Printing Press & Mfg. Co. v. Marder, 
50 Nebr., 283, 287. . 


Impeachment of officer’s return. 


McCord v. Krause, 36 Nebr., 764. 


Kilpatrick-Koch Dry Goods Co. v. Bremers, 44 
Nebr., 863. 


Attachment. Chattel mortgage. 


Merriam v. Raven, 23 Nebr., 217. 


Alexander v. Thacker, 43 Nebr., 494. 
Interest on tax-sale certificate. 


Minneapolis Harvester Works v. Hedges, 11 Nebr., 46, 48. 
O’Leary v. Iskey, 12 Nebr., 136, 137. 
Creighton v. Keith, 50 Nebr., 810, 814. 
Jenkins v. State, 60 Nebr., 205. 
Effect of appeal as to vacating judgment. 


Moore v. Kepner, 7 Nebr., 291. 
General Statutes, 1873, p. 257. 
Selby. v. McQuillan, 45 Nebr., 512, 513, 514. 
Appeal bond. Judgment against sureties. 


Morgan v. State. 
State v. McBride. 
Goble v. Simeral. 
See note at head of this digest of cases. 


Morse v. Engle, 28 Nebr., 534. 
Holliday v. Brown, 34 Nebr., 232, 234. 
Radzuweit v. Watkins, 53 Nebr., 412, 416. 
Service of summons in the alternative manner. 


Morse v. Steinrod, 29 Nebr., 108. 

Brown v. Work, 30 Nebr., 800. 

Thompson v. Richardson Drug Co., 33 Nebr., 714. 
Lininger v, Raymond, 12 Nebr., 19. 
Nelson v. Garey, 15 Nebr., 531. 
Bierbower v. Polk, 17 Nebr., 268. 
Grimes v. Farrington, 19 Nebr., 44, 48. 
Costello v. Chamberlain, 36 Nebr., 45. 
Kavanaugh v. Oberfelder, 37 Nebr., 647. 
Farwell v. Wright, 38 Nebr., 445. 
Sherwin v. Gaghagen, 39 Nebr., 238. 
Hewitt v. Commercial Banking Co., 40 Nebr., 820. 

Preferring a creditor. Fraudulent conveyance. 


exviil GASES OVERRULED, ETC. 


Niland v. Kalish, 37 Nebr., 47. 
Lihs v. Lihs, 44 Nebr., 148. 


These two cases are not inconsistent, as a careful reading will 
disclose, 


Husband and wife. Testimony. 


Peckinbaugh v. Quillin, 12 Nebr., 586. 
Burnham v. Doolittle, 14 Nebr., 214, 216. 
' Attachrhent. Garnishment. Equity of redemption. 


Ray v. Mason, 6 Nebr., 101. 
Credit Foncier v. Rogers, 8 Nebr., 34. 
Aultman v. Howe, 10 Nebr., 8. 
Oliver v. Sheeley, 11 Nebr., 521. 
Walker v. Lutz, 14 Nebr., 274. 
Sides v. Brendlinger, 14 Nebr., 491. 
Kyle v. Chase, 14 Nebr., 528. 
Republican V. R. Co. v. Boyse, 14 Nebr., 130, 132. 
Donovan v. Sherwin, 16 Nebr., 129, 130. 
Tessier v. Crowley, 16 Nebr., 369, 372. 


Preserving affidavits in bill of exceptions. The last case repu- 
diates what it claims was a dictum in the eighth opinion of this 
series. See list of cases criticised. 


Scott v. Waldeck, 11 Nebr., 525. 

Donovan v. Sherwin, 16 Nebr., 129, 130. 

City of Seward v. Klenk, 27 Nebr., 615, 30 Nebr., 775. 
Jones v. Wolfe, 42 Nebr., 272. 


City Nat. Bank of Hastings v. Thomas, 46 Nebr., 
861, 863. 


Use of bill of exceptions after the same has been quashed. 
Seymour v. Street, 5 Nebr., 85. See White v. Blum, infra. 


Shelley v. Towle. See Haller v. Blaco, infra. 


State v. Moore, 37 Nebr., 13. ; 
Weis v. Ashley, 59 Nebr., 494. 
The governor as part of the law-making power, 
‘ 
State v. Sanford, 12 Nebr., 425. 
State v. Krumpus, 13 Nebr., 321. 
Mann v. Welton, 21 Nebr., 541. 
Hamilton v. Fleming, 26 Nebr., 240. 
State v. Wilson, 31 Nebr., 462, 464. 
Johnson v. Bartek, 56 Nebr., 422, 424. 
Attachment. Exempt property. 
The doctrine in Nebraska now is that the judgment of a court 
sustaining an attachment does not settle the status of the prop- 
erty attached as to its exemption. 


. 
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State v.. seuere: 65 Nebr., 853. 
State v. Scheve, 65 Nebr., 876. 

Sectarianism and worship in the public schools. 

It appears to be the popular opinion that the latter opinion 
in State v. Scheve overruled the former, or, at least, modified it. 
This question every lawyer must determine for himself. A care- 
ful reading of the twain will disclose that the latter opinion, 
by the then chief justice, is written as an interpretation of the 
former, by Mr. Commissioner AMES. The commissioner cites 
with approval State v. District Board, 76 Wis., 177; and Chief 
Justice Suttrvan follows Donohoe v. "Richards, 38 Me., 379, 399. 
The two cases appear to be in diametrical opposition—barring 
the difference between the two state constitutions. But in State 
v. Neheve, the only questions involved were sectarian instruction : 
and worship—compare commissioner’s opinion with memorandum | 
by Sepewicx, J., and concurring opinion of Hotcoms, J.—in 
public schools. The opinion of the chief justice leaves the use of 
the King-James version therein adhuc sub judice lis est. Professor 
Cook says there is a vital distinction, in effect, between a con- 
stitutional prohibition’ of sectarian instruction and a like “pro-. 
hibition of the use of a sectarian book.—-W. F. B. 
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The latter opinion, at the most, hardly more than modifies the 


former. In the latter case there is a vigorous dissenting opinion 
by Laxg, C. J., page 317%. 
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The first sentence of the third paragraph of the syllabus lays 
down the doctrine of moral insanity sine cera. The latter sen- 
tence of the same paragraph la,’s down the right-and-wrong rule, 
These we sentences seem to be in direct and irreconcilable con- 
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flict. It appears, from an examination of the original opinion on 
file, that the syllabus was not prepared by the court. 

In my humble judgment, the syllabus .does not reflect the 
opinion of the court: “The degree of mental unsoundness, in. 
order to exempt a person from punishment, must be such as to 
create an uncontrollable impulse to do the act charged. But if 
it be found to be insufficient to deprive the accused of the ability 
to distinguish right from wrong, he should be held responsible 
for the consequences of his act.” See opinion, pp. 410, 411. The 
syllabus is misleading, because of the omission of the adversa- 
tive conjunction “but” contained in the opinion.—W. F. B. 
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Writ of Error From a Justice of the Peace: GARNISHMENT: ERRor 
Wirnovur PrREsuDIcE. When a writ of error is taken from the 
order of a justice of the peace requiring a garnishee after 
judgment to pay money into court, and the district court re- 
verses the judgment of the justice because the answer of the 
garnishee would not support the same, and thereupon enters an 
order discharging the garnishee, such order will not be reversed 
upon petition in error in this court on the ground that the dis- 
trict court should have held the case for trial, since no other 


8. (1) 
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Rider v. Lawritson. 


judgment could be rendered by the district court against the 
garnishee, and if it was error to enter such judgment without 
setting the case down for trial it was error without prejudice. 


DRRoR from the district court for Red Willow county. 
Tried below before Norris, J. Affirmed. 


A. F. Moore and O. Warren, for plaintiff in error. 
W. R. Starr and Fayette I. Foss, contra. 


SEDGWICK, J. 


July 17, 1900, the plaintiff in error obtained a judgment 
in justice court against M. E. Horner for $170, and costs 


of suit. An execution issued on said judgment was re- , © 


turned unsatisfied, and thereafter the defendant in error 
was garnished as a debtor of the judgment defendant. The 
justice made an order in the garnishment proceedings re- 
quiring Lawritson to pay into court whatever money 
might be owing the judgment defendant upon a contract 
for building a dwelling house for the garnishee. The 
garnishee thereupon took a writ of error to the district 
court, where the following judgment was rendered: “It 
is therefore considered by the court that the petition of 
plaintiff in error be sustained, and that said order be, and 
the same hereby is, reversed, and the garnishee discharged, 
and that the costs be taxed to the defendant in error at 
g To all of which the defendant in error excepts.” 
The plaintiff, Rider, has brought the case to this court 
upon proceedings in error. 

It is insisted that under section 601 of the Code of Civil 
Procedure the district court should have retained the case 
for trial, and that the order of the district court discharg- 
ing the garnishee is erroneous. It is only in case that the 
answer of the garnishee discloses that he is indebted to 
the defendant in execution that the court can order the 
garnishee to pay over the amount found due. Code of Civil 
Procedure, sec. 249. If the matter, so far as the garnishee 
is concerned, is to be determined in the justice court upon 
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the answer of the garnishee, and without other evidence, 
it must certainly be determined in the same way in the 
district court upon reversal of the justice’s judgment. The 
district court must then, if the case had been set down for 
trial, have determined it upon precisely the same evidence 
upon which the order was made reversing the order of the 
justice, and, of course, if the first order was right, the 
second order must'have been to discharge the garnishee. 
So that, if it was error to dispose of it at once without first 
setting the case down for trial, and going through the 
forms of a trial, it was error without prejudice, because 
the result must have been the same. 
The judgment of the district court is 
AFFIRMED. 


Farmers & MERCHANTS’ IRRIGATION COMPANY, APPELLEE, 
vy. CozaD IRRIGATION COMPANY, APPELLANT. 


FILED JUNE 4, 1902. No. 11,133. 
Commissioner’s opinion, Department No. 1. 


1. Water Appropriators: UNDER ASSISTANTS: Equity JURISDICTION. 

The remedy by action of the under-assistants provided for in 
chapter 93a, article 2, section 35, Compiled Statutes, does not 
prevent equity jurisdiction of disputes between water appro- 
priators over matters not in terms confided to such assistants. 

2. Right of Prior Appropriator. The right of a prior appropriator to 
water is to get his allotted supply without unreasonable incon- 
venience because of the effect of subsequent appropriations. 


3. : Prion APPROPRIATOR: SUBSEQUENT APPROPRIATOR. ‘The 
reasonable convenience in getting water of a prior appropriator, 
is such as leaves it profitable to him to take out the water, and, 
in addition to that, gives him every advantage which he can 
have without causing a greater disadvantage to a subsequent 
appropriator. 


APPEAL from the district court for Dawson -county. 
Heard below before SULLIVAN, J. Alodified. 


E. C. Calkins, H. V. Calkins and E. D. Owens, for appel- 
lant. 


Warrington & Stewart and H. A. Cook, contra. 
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HASTINGS, C. 


This case presents two questions: First, as to what 
equity jurisdiction obtains in dealing with rights acquired 
under the irrigation laws of this state; and, second, 
whether a prior appropriator down the stream is entitled 
to get his allowed amount of water without loss of con- 
venience because of subsequent appropriations above him. 
Plaintiff’s appropriation is conceded to be first in time and 
right to the extent of 1,142 6-7 cubic feet of water per sec- 
ond, not, however, more than 1-70 of a foot for each acre of 
land watered. The defendant company has its headgate 
and intake about one-half mile below the upper end of 
Willow Island, in the Platte river, which is some seven 
miles long, and between which and the north bank of the 
river is a channel about 150 feet wide. Plaintiff’s head- 
gate is about a mile below the island. Both take their 
’ water from the north bank of the river. The river does not 
at all times carry enough for both ditches, and in times 
of greatest need is frequently entirely dry. When the 
water in the river gets low, it is found in comparatively 
small channels, mostly, however, in two, near the respect- 
ive banks of the stream. The river is here about 4,000 feet 
wide, and its bed at low water is an expanse of sand. 
Plaintiff procured a temporary injunction against defend- 
ant’s putting any obstruction in the river, or interfering 
with its natural flow, or appropriating water from the 
north side of it to the exclusion of plaintiff as prior appro- 
priator, and also against defendant’s maintaining any dam 
in any channel of the river. It is urged that section 35, 
chapter 93a, article 2, Compiled Statutes, provides for sum- 
mary action by the under-assistants of the state board of 
irrigation, and gives to such under-assistants plenary 
power to shut the gates of any one taking more than his 
lawful share of water. It would seem, however, that the 
powers of the under-assistant do not, in terms, extend to 
the determination of the precise question presented here, 
and it was conceded at the hearing that at the time of 
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the institution of this action there was no under-assistant 
appointed in this district. The statute does not, in terms, 
make the authority of the under-assistants exclusive, and 
it does not seem that it should be made so by construc- 
tion. Of course, where such remedy is adequate, there 
would be no equity jurisdiction. But in this case, if plain- 
tiff’s rights were infringed upon in the manner complained 
of, an officer who simply had authority to see that no one 
got more than his alloted share of water could not prop- 
erly guard plaintiff’s “convenience.” If plaintiff’s rights 
went to the extent claimed, we think it was entitled to 
vindicate them by injunction. The'trial court found that, 
since plaintiff had a prior right to the water, it had also 
a prior right of convenience in diverting it, and had a 
right to divert it from an unobstructed river in the man- 
ner contemplated by it when constructing its works, and 
that defendant was therefore bound to permit the water to 
flow through the channel north of Willow Island unob- 
structedly to the extent that plaintiff was entitled to draw 
from it. This particular finding is as follows: “It is further 
adjudged and decreed by the court that since the plain- 
tiff company has a prior right to the water in said Platte 
river in point of quantity, that it also has a prior right 
in point of convenience in the matter of diverting said 
water from said river, and has a right to divert the water 
from the said river unobstructed and in the manner con- 
templated by it at the time it constructed its ditch and 
filed its claim for water rights, and that therefore the 
defendant, the Cozad Irrigation Company, is bound to 
permit the actual flow of water coming by its headgate 
through this channel between the north bank and the 
island to pass down uninterrupted to the plaintiff’s head- 
gate, or to permit such quantity of water running in said 
channel to pass down to plaintiff’s headgate as plaintiff 
may require and actually use, not exceeding the amount 
of its appropriation.” 

There is some evidence tending to show an unnecessary 
interference with plaintiff’s drawing from the river its 
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allotted share of the water, but the decree seems based 
on the foregoing finding. The following part of it cer- 
tainly rests upon this doctrine of “convenience”: “And it 
is perpetually enjoined from holding back or obstructing 
the water naturally flowing in said [north] channel to 
such an extent as to prevent such quantity therein as 
plaintiff is entitled to use from flowing to plaintiff’s head- 
gate.” The decree modified the temporary injunction 
to the extent of permitting the defendant to construct a 
partial dam below its headgate from Willow Island half 
way across the channel between that island and the north 
bank. It also permitted defendant to apply for a further 
modification of the injunction, if it should be found that 
such modification is necessary to enable the defendant to 
get water from the river. A finding was also made that 
the defendant, by dams above Willow Island, could draw 
the water as easily across the bed of the river from the 
south bank as could the plaintiff below the island, and the 
decree permitted dams at the head of Willow Island to 
tap the channel along the south bank. 

The question, aside from that as to the propriety of 
equity intervention at all, is really whether the trial court 
was right in requiring the defendant to go across the river 
bed to get water in order to let that in the north channel 
go down in undiminished volume to plaintiff’s headgate. 
The result of the modified injunction in: the decree will 
be that in times when barely the amount of water to which 
the plaintiff is entitled is going down the river the de- 
fendant, merely because it is located upstream, must bring 
plaintiff’s water across this 4,000 feet of sand before it 
is itself allowed to take out any. This would seem to be 
putting the plaintiff in a better position than it was before 
the defendant’s franchise was established. All the water 
would be gathered for plaintiff into the channel north of 
the island. There is considerable variance in the testi- 
mony as to the practicability of bringing the water from 
the south channel across the sand so as to take it out on the 
north bank in times of low water. It is clear, so far as 
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present experience shows, that it must be done by tem- 
porary obstructions of the comparatively small channels 
into which the river divides. Anything in the nature of 
a permanent dam of the entire river seems out of the ques- 
tion. At least it has not so far been attempted. The posi- 
tion of the appealing defendant is that plaintiff’s only 
right by reason of a prior appropriation, is that water 
enough shall be left somewhere in this 4,000-foot strip of 
sand to furnish plaintiff’s required number of inches; that 
the appropriation is of water, and not of convenience, and 
is by one who knows when taking it that the remaining 
water in the stream is subject to similar appropriations 
above. As before suggested, the bringing of water across 
this 4,000 feet of sand is a somewhat difficult process, and 
it is even asserted by some witnesses to be practically im- 
possible; that is to say, that it is so difficult and expensive 
that the privilege of getting it from the south side in low 
water is worthless. Such, however, is not the finding of 
the trial court. 

The decree is clearly based on a finding that the plain- 
tiff is entitled to an undiminished and unimpaired flow 
of the river from which to take the water. This finding 
can hardly be sustained. A requirement that the second 
appropriator should not throw upon the first one an addi- 
tional burden of bringing water across the sand bed would 
seem reasonable. The requirement that he shall leave the 
channel north of the island open to the extent of one-half 
its width does not. It seems clear that each appropriator 
takes subject to the possible rights of all subsequent ones. 
The waters are made appropriable, and mutual inconveni- 
ence arising from such appropriation must be borne to a 
reasonable extent. As above suggested, inconvenience and 
expense in obtaining the water may easily hecome such as 
to practically forbid its use. The subsequent appropria- 
tor, therefore, must not be permitted to interfere unrea- | 
sonably with its use by his predecessor lower down. Pub- 
lic utility is probably the surest test of reasonable use. 
The arrangement that will get out the most water, and get 
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it the cheapest, is the one which was intended by this 
statute, providing for water appropriations. It can not 
have been intended that water should be wasted to pro- 
mote anyone’s convenience, It can not, on the other hand, 
have been intended ‘to allow plaintiff so many inches of 
water from the north side of Platte river and at the same 
time permit a subsequent diverter up ‘the stream to make 
it impossible for plaintiff to get them without more ex- 
pense than they are worth. Such an arrangement should 
be made as will enable the upper and subsequent appro- 
priator to get what water it can, after providing for plain- 
tiff’s full supply with reasonable convenience. Reason- 
able convenience would seem to be such a degree of ease 
in getting this water as will permit its profitable exploit- 
ing and such additional convenience as can be attained 
without putting some one else, who is also getting water 
at a profit, to greater trouble. 

If, as the trial court found, and the proofs seem to indi- 
cate, the defendant can go across the river after water 
as readily as the plaintiff can, and turn the main south 
channel north of the island, it would seem reasonable to 
require it to do so rather than throw on the prior appro- 
priator this inconvenience. When the water, to the extent 
practically possible,—that is, by an expense commensurate 
with the value of the result,—is thus brought across to 
the north side, it is the right of defendant to take it out 
so long as enough is left to enable plaintiff, by a like ex- 
pense, to get its allotted supply. Where an equal incon- 
venience is to be thrown upon one or the other, the sub- 
sequent appropriator should bear it. Where a deprivation 
must be suffered hecause water is scarce, of course the 
first appropriator must not suffer until the last. When- 
ever an inconvenience amounts to a deprivation, he should 
not have to bear it. Short of this, it should go where it 
is easiest borne. Applying this to the case in hand, the 
‘action of the trial court in absolutely enjoining the main- 
tenance of a dam across the north channel by defendant 
seems unwarranted, and a compelling of defendant to 
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gather the water to a considerable extent for plaintiff. 
Defendant should not be required to aid its more fortunate 
predecessor in getting water out of the sand. 

It is recommended that the injunction be so modified as 
to permit defendant to put a dam across the north channel, 
between Willow Island and the north bank of the river, 
and across the south channel at the head of the island, 
. but perpetually enjoining defendant, in times when no 
more than plaintiff’s allotted supply is going down the 
north channel, from so taking water as to leave less in the 
north channel than would go there if defendant’s dams 
were not maintained. 


Day and KirKpaTrick, CC., concur. 


. By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the decree of injunction entered 
by the district court be so modified as to permit defendant 
to put a dam across the north channel, between Willow 
Island and the north bank of the river, and across the 
south channel at the head of the island, but perpetually 
enjoining defendant, in times when no more than plain- 
tiff’s allotted supply is going down the north channel, 
from so taking water as to leave less in the north channel 
than would go there if defendant’s dams were not main- 


tained. 
JUDGMENT ACCORDINGLY. 


CHARLES H. SUTHERLAND Y. HucH 8S. HOLLIDAY. 
Finep JUNE 4, 1902. No. 11,798. 
Commissioner’s opinion, Department No. 1. 
1. Evidence: Jorst Liasmity: INsTRUCTION. When evidence tends 
to show only a joint liability of parties sued jointly on a con- 


tract, it is error to instruct jury that finding may be against 
one or all. 
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2. 


Evidence of a joint liability will not support a 
finding against only one of defendants jointly sued. 


3. Instruction: Leasr. An instruction which assumes to tell the 
jury under what circumstances two ef the defendants will be 
bound by the terms of a lease is erroneous, if it ignores a ma- 
terial condition which has been testified to by both defendants. 


Error from the district court for Pierce county. Tried 
below before Conzs, J. Reversed. 


O. J. Frost, for plaintiff in error. 
Barnhart & Free and G. T. Kelley, contra. 


Hastings, C. 3 


In this case the defendant in error brought suit in the 
district court to recover $657 as damages for alleged fail- 
ure on the part of the plaintiff in error, Sutherland, and 
his two sisters, jointly with him, to deliver possession of 
a farm which the defendant in error claimed to have 
leased from them for one year, beginning March 1, 1899. 
The farm had belonged to the father of the three defend- 
ants and the father’s estate was in process of settlement, 
when, in October, 1898, the plaintiff claims to have rented 
it. The answer admits that the defendants owned the farm 
by inheritance from their father, and were in possession 
of the farm at the time alleged, and admit that the plain- 
tiff placed some material for a corncrib and wire fence 
upon the premises, and that they refused to permit him to 
occupy the land, and denies any leasing to him on their 
part, or that of any one of them. A verdict was returned 
for two of the defendants, but against Charles H. Suther- 
land for $200. He has brought error to this court to re- 
verse judgment on that verdict. 

He complains that there is no evidence sufficient to 
uphold the verdict against him. He complains of instruc- 
tions 2, 4 and 5, given by the court upon its own motion. 
He also complains because, when the jury came into open 
court with this inquiry, “If we find that there is damages, 
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can it be assessed to one of the defendants?” the court 
replied, “If you find from the evidence, under instructions 
heretofore given, in favor of plaintiff, a recovery may be 
had against all or either of the defendants.” It is claimed 
that the court was wrong in thus telling the jury that they 
might assess all damages against one of the defendants, 
who held only one-third interest in the property. The 
giving of instruction 2 asked by plaintiff and the refusal 
of instruction 3 requested by defendants, are also com- 
plained of in the brief. 

As regards the complaint of instructions 2, 4 and 5, 
given by the court, it does not seem necessary to discuss 
them. They are complained of en masse, and instruction 
2 is merely a brief statement that the defendants admit in 
their answer the placing of corncrib material and some 
wire fence upon the premises by the plaintiff, and that 
they refused to allow him to occupy the land. There seems 
to be no objection to telling the jury this, and consequently 
the defendant Sutherland can not complain en masse of the 
three instructions. 

The first real question presented by this case is whether 
or not the trial court was correct in telling the jury that 
they were at liberty to assess damages against any one or 
all of the three defendants. The petition alleges a lease 
by all of the defendants; alleges the placing of improve- 
ments upon the land by virtue of a lease; alleges that the 
premises were in the possession of defendant Sutherland, 
who, with the other defendants, claim to be owners of the 
premises; that Sutherland had authority to lease them, 
and, together with Mrs. Hammond, did lease them, on the 
terms stated. It is alleged that all of the defendants re- 
fused to fulfill their contract, and the damages are claimed 
by reason of such refusal, and the failure to obtain posses- 
sion and use of the premises. In short, the petition asserts 
a joint liability, ex contractu, against three defendants, 
all of whom answer in the case. “At common law, where 
several defendants are sued jointly in an action ee con- 
tractu, the plaintiff must have judgment against all of 
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the defendants who are before the court * * * or he 
can have judgment against none.” 11 Ency. Pl. & Pr., 847. 

Long v. Clapp, 15 Nebr., 417, is an action on an alleged 
joint warranty of certain sheep. There was evidence of 
the contract only against one defendant. Verdict and 
judgment were against both, and a joint petition in error 
was held bad because under section 429 of the Code of 
Civil Procedure, judgment against part of the defendants 
was authorized, and it could not be set aside as to both. 

In Roggenkamp v. Hargreaves, 39 Nebr., 540, it was held 
that a judgment might properly be rendered against one 
of two defendants sued on an account as partners. 

In Ohio, whence Nebraska took this section 429, it has 
been held to authorize a judgment against part of the de- 
fendants sued jointly on a joint contract. Lampkin v. 
Chisom, 10 Ohio St., 450; Roby v. Rainsberger, 27 Ohio 
St., 674, 676; Humphries v. Huffman, 33 Ohio St., 395. 

In New York, under a quite similar and only slightly 
broader statute, it has been uniformly held that the rule 
in suits upon contract is precisely the same as in torts,-— 
that all or any of the defendants may be found liable. 
Brumshill v. James, 11 N. Y., 294; McIntosh v. Ensign, 
28 N. Y., 169; Barker v. Cocks, 50 N. Y., 689. 

In both of these states judgment in a suit against de- 
fendants jointly is a bar to any separate action, because 
of this Code provision. Roby v. Rainsberger, 27 Ohio St., 
674. Evidently, as a matter of abstract law, the learned 
_ trial court was right in so instructing the jury. It re- 
mains to be ascertained if the instruction was correct un- 
der the evidence in this case. This statute does not author- 
ize a finding and judgment against one defendant where 
there are others duly served with process who are also 
liable. Bazell v. Belcher, 31 Ohio St., 572. It can not 
have been intended that courts or juries could arbitrarily 
hold certain parties to contracts as liable upon them, and 
arbitrarily excuse other parties to them from the same 
liability for the breach. It is so held under a slightly dif- 
ferent wording of the Oregon statute. Fisk v. Henarie, 
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14 Ore., 29; Wilson v. Blakeslee, 16 Ore., 48. In this case 
the evidence discloses that the leasing, if there was one, 
was by the sister, Mrs. Hammond. No attempt was made 
to show more than a ratification by defendant Charles 
Sutherland. Mrs. Hammond is expressly shown to have 
been present and a party to the refusal to allow plaintiff 
to take possession of the farm on March Ist following. If 
there was a liability on the part of either defendant for a 
breach of contract, there certainly was one against Mrs. 
Hammond. Under such circumstances, a finding against 
Sutherland alone is not sustained by the evidence, and it 
was error to tell the jury “that a recovery may be had 
against all or either of the defendants.” 

Instruction No. 2 given by the court at the request of 
plaintiff seems to be faulty, at least, in omitting an im- 
portant element of the case. It told the jury that, if 
Mrs. Hammond and Sutherland agreed with plaintiff for 
a lease, they would be liable, whether Mrs. Hayford as- 
sented to or repudiated it. There was evidence tending to 
show that the assent of the two others, as far as it went, 
was upon the express condition that it should be satis- 
factory to all three of the owners; this element of the evi- 
dence is disregarded in this second instruction. As the 
cause must be remanded for further proceedings, nothing 
would be gained by discussing the evidence further. 

For the error in permitting a verdict against Sutherland 
alone to be given, and to stand on this evidence, and in 
omitting to include among the elements of the case defend- 
ant’s evidence as a conditional character of the agreement, 
it is recommended that the judgment of the district court 
be reversed, and the cause remanded. 


Day and KirKxparricK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 
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Farmers’ Murua INSURANCE COMPANY OF NEBRASKA V. 
PHGINIX INSURANCE COMPANY OF BROOKLYN, NEW 
Yorxk.* 

Fitrep June 4, 1902. No. 11,889. 


Commissioner’s opinion, Department No. 1. 


1. Insurance: Poricy: RkErquEsT ror CANCELATION: UNEARNED PRE- 
MIUM. A request for cancelation of an insurance policy, and 
claim of unearned premium, takes effect from the time of its 
receipt by the insurer, with tender of the policy. 


2. New Insurance: Fivpinc. When trial court’s finding that new in- 
surance was taken out, and was in effect, before presentation 
of first insurance policy for cancelation, is supported by sutfti- 
cient evidence, and the first policy contained a clause avoiding 
it in case of additional insurance, judgment of the trial court 
against any recovery of unearned premiums will be sustained. 


Error from the district court for Lancaster county. 
Tried below before HoLmrs, J. Affirmed. 


Burkett & Greenlee and Hdwin M. Coffin, for plaintiff 
in error. 


Brome & Burnett and Thomas J. Doyle, contra, 


HASTINGS, C. 


This is an action upon 222 insurance policies, to recover 
unearned premiums, which are claimed to be due under 
section 42 of chapter 43 of the Compiled Statutes of Ne- 
braska, providing for the cancelation of insurance policies, 
and repayment of unearned premiums. It is sought to 
distinguish these cases from that of Farmers’ Mutual Ins. 
Co. v. Home Fire Ins. Co., 54 Nebr., 740, in that it is 
claimed in the present case the right to the unearned pre- 
miums accrued and was assigned to plaintiff before the 
issuance of any new policies of insurance. Counsel hardly 
claim that the finding by the trial court, that new insur- 
ance was taken out before the cancelation of these policies 


*Rehearing allowed. Judgment below reversed. See opinion, page 
17, post. 
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in question, or their presentation for cancelation to the 
company issuing them, is unsupported by the evidence. 
Plaintiffs claim in this respect is as follows: 

“There is some evidence in the record, and the stipula- 
tion of facts also throws some light upon the question, 
as to when these new policies were issued, with reference 
to the day the old policies were forwarded by the home 
office of the Farmers’ Company to Brooklyn, but in our 
view of the case, these things are immaterial. We hold 
that whether or not these policies were valid for the pur- 
pose of cancelation and collecting the return premium 
thereon, depends entirely upon the question whether or not 
they were valid policies of insurance at the time the as- 
sured signed the request for cancelation, and delivered it 
with his old policy to the agent of the mutual company, 
with the evident purpose and intention that he should 
transmit them to Brooklyn, and that they should no longer 
be considered in force.” 

The contention of plaintiff is that the policies were in 
full force when it received them from the persons assured, 
together with requests for their cancelation, directed to 
the defendant, and assignments of the claim for unearned 
premiums. Plaintiff asserts that it is entirely immaterial 
at what time after that new insurance was taken out on 
the same property by the applicant for cancelation. De- 
fendant, on the other hand, says that these policies, by 
their terms and the usage of insurers, would be in full 
force and effect until received for cancelation by the de- 
fendant, and if, in the meantime, other insurance had been 
taken out covering the same property, on behalf of the 
same assured, these policies would become, by their terms, 
unenforceable for any purpose, including collection of un- 
earned premiums. In support of this it cites Farmers’ 
Mutual Ins. Co. v. Home Fire Ins. Co., supra. The trial 
court found that there had been such new insurance; that 
it invalidated these policies; and unearned premiums 
could not be collected. It is conceded, as we have seen, 
that there is evidence to support the trial court’s finding 
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of fact. Indeed, there can be very little question but that 
new insurance was taken out before the actual presenta- 
tion of the old. policies for cancelation. It i~ conceded 
that double insurance invalidates the policies for the pur- 
pose of collecting the unearned premiums. It only re- 
mains to be determined when the request for cancelation 
became effective, and the right to unearned premiums so 
absolute that new insurance could not do away with it. 
There seems no question that this would be when the old 
policies were delivered up for cancelation, and so put 
beyond the further control of the insured. So long as 
he could, by simply recalling, reinstate them and collect 
for loss that happened in the meantime, they were not can- 
celed, and no return premium was due. Crown Point Iron 
Co. v. Atna Ins. Co., 127 N. Y., 608; Colby v. Ins. Co., 24 N. 
W. Rep. [Ia.], 54. In the latter case, under a slightly dif- 
ferent form of assignment, and circumstances substan- 
tially like those under consideration, the court held that 
the cancelation does not take place until a request for it 
is made. So long as these policies remained under the 
control of the several persons assured, or their agent or 
assignee, they certainly were not canceled. Until they 
were presented for cancelation, defendant’s liability upon 
.them remained. If, as the trial court found, there was 
other insurance on the same property during that time, 
no liability would attach to the defendant for unearned 
premiums, either to the original holders of the policies 
or to the plaintiff. The case differs from that of State 
Ins. Co. v. Farmers’ Mutual Ins. Co., 65 Nebr., 34, lately 
decided, in that the trial ccurt in the latter case found 
against the contention that there was double insurance. 
The evidence in that case failed to show that the new 
policies took effect before the request for cancelation of 
the old ones. The opposite finding was made in the pres- 
ent case, and is admittedly supported by evidence, and 
seems to be fatal to plaintiff’s right of recovery. As be 
tween the plaintiff and the several parties insured, doubt- 
less a different rule would prevail. Unquestionably, the 
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undertaking on plaintiff’s part to procure cancelation of 
original insurance, and its understanding ‘of the circum- 
stances, would deprive it of any right to claim forfeiture 
because of the pre-existing insurance. The intention for 
its cancelation would be sufficient as between the parties 
to such intention, as is held in the case cited by plaintiff, 
Continental Ins. Co. v. Horton, 28 Mich., 178. 

It is recommended that the judgment of the district 
court be affirmed. 


Day and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
; AFFIRMED, 


May 20, 1903, the following opinion was filed on rehear- 
ing: 
1. Stare Decisis. The rule of law announced in the first paragraph 


of the syllabus in Furmers’ Mutual Ins. Co. v. Phania Ins. Co., 65 
Nebr., 14, reaffirmed and adhered to. 


2. Unearned Premiums. In an action to recover unearned premiums 
upon many insurance policies, brought under section 42, chap- 
ter 43, Compiled Statutes, the evidence disclosed that as to 
some of the policies, request for cancelation and repayment 
of unearned premium was made upon and received by the 
insurer before new insurance was taken out. Held, That a judg- 
ment denying recovery of unearned premiums as to such poli- 
cies was not sustained by the evidence. 


3. Former Decision Vacated. Decision on former hearing vacated. 


KIRKPATRICK, C. 


This case has been once before heard in this court, the 
former opinion being found in 65 Nebr., 14. In the con- 
sideration of the case at that time, it was taken for 
granted, because apparently so regarded by counsel, that 
the policies, unearned premiums upon which were sought 
to be recovered, were all delivered and took effect before 
the request for cancelation of the prior insurance was pre- 


sented to the defendant in error. Upon a more careful 
9 
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examination of the evidence upon the application for 
rehearing, it was disclosed that as to a_ portion 
of the policies in controversy a request for the 
cancelation of the existing policies had been presented 
to defendant in error prior to the execution and de- 
livery of the new policies, and a rehearing has ac- 
cordingly been granted, the cause being here for further 
consideration. A careful examination of the evidence, to- 
gether with the agreed statement of facts upon which the 
case was determined in the trial court, discloses that, in 
many of the causes of action mentioned in the petition, a 
request for the cancelation of the existing insurance was 
presented to defendant in error at its home office in Chi- 
cago some days prior to any action having been taken on 
the applicat:en for new insurance, and prior to the issu- 
ance of any insurance policy thereon. In such case, there 
can be no doubt, under the authority of State Ins. Co. v. 
Farmers Mutual Ins. Co., 65 Nebr., 34, that plaintiff in 
error would be entitled to recover. With the first para- 
graph of the syllabus of the former opinion we are well 
content, and adhere thereto. The petition of plaintiff in 
error in the trial court sets up more than one hundred 
causes of action arising under as many different policies. 
Having determined that under the evidence plaintiff is 
entitled to recover in all cases where a request for cancela- 
tion was presented to defendant in error before any addi- 
tional insurance tock effect, this court will not enter into 
an accounting to determine upon which particular causes 
of action plaintiff in error is entitled to recover, but will 
leave that for the determination of the trial court. It is 
therefore recommended that the judgement of the trial 
court be reversed, and the cause remanded for further 
proceedings. 


HASTINGS, C., concurs. 


By the Court: For the reasons stated in the foregoing 
_ opinion, the decision heretofore rendered is vacated and 
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the judgment of the trial court is reversed, and the cause 
remanded for further proceedings. 


REVERSED AND REMANDED. 


NotTe.—Reinsurance.—Bordereaun. 
STATE OF NEBRASKA, : 
BUREAU or INSURANCE In re Royat INSURANCE COMPANY. 


A written question submitted to this department reads as follows: 

“Referring to the new insurance laws in force July 1, 1899, I beg 
leave to ask your consideration and ruling, as follows: 

“Section 100, H. R. 191 (see page 39 of Nebraska Insurance Laws), 
properly describes the various forms of reinsurance contracts in use, 
as: policy, entry, bordereau, of agreement, while section 1 of H. 
R. 187 (see page 41), in specifying the manner in which fire insurance 
shall be written, only mentions the word ‘policy,’ ‘which shall be 
regularly issued and duly signed by its legally authorized agent, 
resident within the county or state where such property insured, or 
to be insured, is situated, such agent having been duly licensed by 
the state insurance commissioner.’ 

“When insurance on property in Nebraska is written by one of the 
Royal Insurance Company’s legally authorized agents in the state, 
and is a larger line than the company desires to carry net, it is the 
custom of this company to reinsure or cede part of the risk to a 
company authorized to transact business in this state, which transac- 
tion is effected by a bordereau made up once each week and sent to 
the reinsuring company instead of a policy in form, which is usually 
issued to the public. 

“Now if this bordereau is made up each week at the Chicago office 
of this company, and mailed to be regularly issued and duly signed 
by a legally authorized agent, resident in: Nebraska, where the 
property insured or to be insured is situated, to reinsure and cede a 
part of such risk to the company duly authorized to transact business 
in this state, as required by section 98 of H. R. 191 {see page 38), will 
such bordereau be held and considered by your department as a 
‘policy,’ and complying with the laws of this state? 

“As a policy of insurance is a contract or agreement, and as the 
bordereau mentioned is the only evidence of liability or contract 
which passes between the insurance companies, ceding and reinsur- 
ing the risk in question, we consequently believe that the issue of 
the bordereau as stated fully complies with the intent and purpose 
of the law.” 

This question reduced to its substance is: Does the word “policy,” 
as used in section 1 of House Roll 187, include “bordereau”? 

The word “policy” is derived from a French word which means a 
promise. Winfield, Adjudged Words and Phrases, p. 469. 

A policy of insurance is a commercial contract, based on the uses 
and customs of trade, expressed in a brief and inartificial form, and 
in some of its parts in peculiar and technical language, containing 
numerous stipulations, some of which are comprehended in a few 
short phrases, and others which arise solely by implication, and are 
not obvious on the face of the instrument. Greene v. Pacific Mutual 
Ins. Co., 9 Allen {[Mass.], 219. 

“Bordereau” is a word borrowed from French mercantile law. It 


means, primarily, a memorandum. In the usage of merchants, it is: 
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A note enumerating the purchases and sales which may have been 
made by a broker or stock-broker. This name is also given to the 
statement given to a banker with bills for discount or coupons to 
receive. Black, Law Dictionary, p. 147. 

In the sense in which you use it, and in which it is generally used 
by insurance men, it means a list, schedule or memorandum of risks 
which one company assumes from or reinsures to another company, 
which assumed the primary risks. 

From the foregoing definitions, and from the well-known principle 
that the law reads into a contract whatever the received law itself, 
or established custom, puts there, this department is of the opinion 
that a bordereau of the kind described as used among insurance men, 
however meagre its terms, comes within the definition of “policy” 
as used in House Roll 187; and it will be so held. 

WILBUR F. BRYANT, 
. Deputy Insurance Commissioner. 

Executive Department, July, 1899. 


STATE OF NEBRASKA V. BANK OF OGALALLA ET AL., APPEL- 
LEES, IMPLEADED WITH ALFRED P. ANDERSON ET AL., 
APPELLANTS.* 


Frrep JuNE 4, 1902. No. 10,448. 
Commissioner’s opinion, Department No. 1. 


1. Bank: Nowra CapiraL Srock: INDEBTEDNESS: CERTIFICATES OF 
Deposit: CONSIDERATION:” RecEIvER. A bank haying a nominal 
capital stock of $25,000, and an indebtedness besides to the 
amount of $14,542,—its entire assets being only of the value of 
$21,400,—issued certificates of deposit for the amount of $12,500 
to its several stockholders, and also $12,500 of new capital 
stock to take up the former capital stock. Held, That the cer- 
tificates of deposit are without consideration, as against a re- 
ceiver and creditors of the bank, and that without regard to 
when the creditors became such. 


: REcEIVER: CERTIFICATE OF DEposiT;: Limirarion. The bank 
having gone into the hands of a receiver, the latter can main- 
tain an action to recover payments made upon such certificates 
of deposit within four years of the time of commencing such 
action. 


2. 


3. : Srock: CoLLATERAL: STOCKHOLDER: DEPOSIT CERTIFICATE. 
Another bank, which held as collateral a part of the $25,000 of 
previous stock, and surrendered the same, and accepted in lieu 


*Rehearing allowed. Opinion modified. See opinion on page 27, 
post. : 
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thereof one-half in new stock and one-half in certificates of 
deposit, stands as to this reduction of stock in the shoes of 
an ordinary stockholder, and can not recover against the re- 
ceiver on its deposit certificates. 


APPEAL from the district court for Keith county. Heard 
below before SULLIVAN, J. Reversed. 


PF. H. Woods and Lamb & Adams (G. A. Adams, H. A. 
Reese and AM. B. Reesc, ow motion for rehearing), for ap- 
pellants. 


Wilcox & Halligan and Beeler & Muldoon, contra. 


‘Day, C. 


On January 13, 1896, the Bank of Ogalalla failed. A 
few days later the state of Nebraska instituted this suit 
in the district court of Keith county, praying that a re- 
ceiver be appointed to wind up its business. Upon a hear- 
ing the bank was adjudged insolvent, and one E. M. Searle, 
Jr., was appointed receiver to wind up its affairs. He 
duly qualified as such, took charge of its assets and prop- 
“erty and proceeded to wind up its affairs. Subsequently 
A. P. Anderson and the Newport Savings Bank, of New- 
port, New Hampshire, who claimed to be creditors of the 
defunct bank, were permitted by the court to file separate 
petitions of intervention, praying an allowance of their 
respective claims, and also that the receiver be ordered 
to pay to them, upon their said claims, dividends amount- 
ing to 30 per cent., which had previously been declared 
upon claims against the bank. The receiver filed answers 
to the petitions of intervention and also cross-petitions 
praying for affirmative relief against each of the inter- 
veners, and that they be held to pay to the receiver the 
amount paid to them by the bank on certain certificates 
of deposit hereinafter mentioned. To the cross-petitions 
of the receiver the interveners filed answers. The issue 
thus raised will sufficiently appear in the further consid- 
eration of the case. The trial resulted in a judgment 
against both of the interveners. As to Anderson, the court 
dismissed his petition of intervention, and rendered judg- 
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ment against him upon the cross-petition for $1,513.65; 
and as to the Newport Savings Bank, the court dismissed 
its petition of intervention, and rendered a judgment 
against it upon the cross-petition for $250. To review this 
judgment Anderson and the Newport Savings Bank have’ 
brought the case to this court by appeal. 

The record discloses that on January 15, 1890, the Bank 
- of Ogalalla was duly organized as a corporation under the 
laws of this state with a capital of $25,000, for the purpose 
of transacting a general banking business at Ogalalla, 
Nebraska. On that day it commenced business, succeed- 
ing to the business of the First National Bank of Ogalalla, 
whose assets it received, and whose liabilities it assumed. 
The officers and stockholders of these two institutions were 
the same persons, and, no doubt, the change was made so 
that its capital could be reduced, and its business con- 
ducted under the supervision of the state, rather than the 
federal authority. On February 14, 1891, the stockhold- 
ers of said bank amended the articles of incorporation by 
changing the amount of its capital stock from $25,000 to 
$12,500, and passed a resolution authorizing its board of 
directors to call in the outstanding stock, and issue new 
shares to the several stockholders for one-half of their 
holdings, and to make such provision for the payment of 
the amounts due to the stcckholders by reason of the re- 
duction of the stock as, in its judgment, funds could be 
collected without material injury to the business of the 
bank. Pursuant to this resolution, the board on the same 
day reduced the capital of said bank from $25,000 to $12,- 
500, and caused to be issued to each shareholder stock to 
the amount of 50 per cent. of his original holdings, and 
for the remaining 50 per cent. issued to each stockholder 
certificates of deposit, payable on or before one year, with 
interest at 5 per cent. These certificates of deposit were 
carried upon the books of the bank as a liability the same 
as any other deposit, and when so considered, the indebt- 
edness of the bank, excluding its liability on account of 
its capital stock, was $27,042. At that time the book value 
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of its assets was $39,542, although the actual value of 
the assets was. considerably less, being approximately 
$21,400. The intervener Anderson was a stockholder and 
vice-president of the bank at the time of the reduction of 
the capital stock, and received in settlement of his pro rata 
of the reduced stock a certificate of deposit for $2,625, 
payable one year from date with interest at 5 per cent. 
There was paid to Anderson from time to time upon this 
certificate the amounts as shown by the following table: 


Jan. 21, 1892............005. $131 25 
June 2, 1893....... Site tdsies 2 667 95 
Mar 15, 1898 acer caked 131 24 
Mar. 10, 1894............... 32 81 
Mar. 12, 1894............... 32 81 
Feb. 18, 1895.............06. G89 40 
Oct. 8, 1895........-22 0.006 409 99 
Nov. 7, 1895. ........0..0006. 100 50 
Dec. 6, 1895.......... 0.0000. 101 00 

Making a total of....... $2,296 95 


From this table it appears that the total sum paid to 
Anderson was $2,296.95. The trial court found that the 
amount paid to him was $2,170.40, of which amount 
$656.25 was simply surrendered by Anderson under what 
was called an “assessment,” on which he received no 
money. We are unable to see how the court arrived at 
the amount of the judgment from any of the figures given 
in the finding, neither are we able to find any proof that 
$656.25 of the amount paid to Anderson was a simple 
eredit upon an “assessment.” - The record shows that An- 
derson paid his “assessment” of $656.25 by a check datec 
November 7, 1893, and that this check was paid out of 
Anderson’s deposit in the bank. The record also shows 
that Anderson continued to be an officer and stockholder 
of the bank, although he took no active part in its man- 
agement until March 10, 1894, at which time he sold his 
stock and severed his connection with the bank. From 
the foregoing facts it appears that at the time of the re- 
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duction of the capital stock the interest of the stockhold- 
ers in the bank was approximately $5,800. This is all there 
would have been left to divide among them had the out- 
side creditors been paid. As against this interest, it is- 
sued stock to its several stockholders to the amount of 
$12,500, which more than consumed the interest of the 
shareholders in the bank, and in addition thereto issued 
to its members certificates of deposit for $12,500. Mani- 
festly there was no consideration for the issuance of these 
certificates of deposit. The bank could not create a valid 
indebtedness against itself by the issuance of certificates 
of deposit based upon fictitious claims. Had the capital 
stock of the bank been unimpaired at the time of the re- 
duction, undoubtedly its capital could have been reduced 
in the manner in which it was sought to be done in this 
case, and the certificates of deposit would have been valid 
claims against the bank. The record, however, shows 
there was nothing but a deficit to divide among its share- 
holders at the time the certificates of deposit were issued, 
and consequently they were not based upon any considera- 
tion, and the payment of them was a fraud upon other 
creditors of the bank. ; 

The rule is now well settled by the weight of authority 
that the capital stock of a corporation is a trust fund for 
the benefit of creditors, in the sense that there can be no 
distribution of its capital among the stockholders without 
provision being first made for the payment of corporate 
debts; and the courts will be astute to detect and defeat 
any scheme or device which is calculated to withdraw the 
fund, or in any way place it-beyond the reach of creditors. 
Corey v. Wadsworth, 99 Ala., 68; Hollins v. Brierfield 
Coal & Iron Co., 150 U. S., 371; Hospes v. Northwestern 
Mfg. & Car Co., 48 Minn., 174; Buck v. Ross, 68 Conn., 29. 
These certificates of deposit to Anderson being issued 
without consideration, he had no action against the re- 
ceiver and no right to participate in the dividends. 

It remains to be determined whether the receiver had 
a claim against Anderson, as found by the trial court. If 
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the receiver had any such action, it arises by reason of 
payments upon these certificates of deposit by the wrong- 
ful procurement of the payee, for which he would be liable 
to make restitution as for money had and received. It 
would seem that anyone who could show a legal interest 
in this money, and had the right to proceed in the bank’s 
name or in its behalf, could have sued to recover at any 
time after it was paid, and that therefore the statute of 
limitations would begin to run as against such action, 
from the time of payment. The cross-petition was filed 
December 13, 1893, so that all payments made prior to 
December 13, 1893, would be barred by the statute of lim- 
itations. The payments made to Anderson which were 
not barred by the statute of limitations amount to 
$1,366.51, which, together with interest from the date of 
payment to the date of the judgment, amount to $1.657.26. 

We now turn our attention to the facts relating to the 
certificates of deposit held by the Newport Savings Bank. 
It appears that in July, 1888, Hamer and Lewis, for a 
valuable consideration, executed and delivered to-the New- 
port Savings Bank their promissory note for $5,000, due 
and payable July 15, 1891. At the time of the delivery of 
the note there was also delivered to the Newport Savings 
Bank, as collateral security for the debt, twenty shares of 
stock held by Hamer and Lewis in the First National 
Bank of Ogalalla, and also other stock not necessary to 
be considered here. In 1890, the Newport Savings Bank, 
with the approval of Hamer and Lewis, surrendered the 
shares of stock in the First National Bank held by it as 
collateral, and in lieu thereof received a like number of 
shares of stock in the Bank of Ogalalla. In 1891, when the 
further reduction of capital stock was made in the Bank 
of Ogalalla, the savings bank, under the direction of 
‘Hamer and Lewis, surrendered the twenty shares of stock 
in the Bank of Ogalalla, and in lieu thereof received ten 
shares of the capital stock, and four certificates of deposit 
for $250 each. It is clear that the Newport Savings Bank 
was a party to this last reduction of stock, as well as to 
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the first. One of these certificates was surrendered by 
the Newport Savings Bank in payment of an “assessment” 
upon the stock. One of them was paid to the intervener 
bank on February 20, 1898. The two remaining certifi- 
cates form the basis of the claim now sought to be en- 
forced in behalf of the intervener bank. The shares of 
stock and the certificates above mentioned were issued in 
favor of Hamer and Lewis, and by them indorsed to the 
Newport Savings Bank. It appears in the record that the 
indebtedness, for which the certificates were held as col- 
lateral security, had not been entirely liquidated, and 
amounted to considerably more than the amount of the 
certificates. The cross-petition of the receiver to recover 
the amount of the payment made February 20, 1893, was 
filed December 18, 1897, so that the statute of limitations, 
which was one of the defenses urged, had run against the 
right of action at the time of filing the cross-petition. The 
court was therefore wrong in entering judgment against 
the Newport Savings Bank on account of money received 
by it in payment. of the certificate. It only remains to be 
determined whether the claims of the intervener bank, 
based upon these certificates ‘of deposit, should be al- 
lowed, and the bank permitted to participate in the divi- 
dends along with the general creditors. 

These certificates in the hands of Hamer and Lewis, to 
whom they were originally issued, would not be valid 
claims against the bank for the reason that there was no 
consideration for their issuance. In this respect they 
stand upon the same footing as the certificate issued to 
Anderson. Unless the intervener bank is held to be an 
innocent holder for value, it can have no greater rights to 
participate in the dividends than Hamer and Lewis would 
have had. The testimony shows that the Newport Savings 
Bank knew the purpose of the changes in the capital stock 
of the First National Bank and of the State Bank organ- 
ized in its place. There was no consideration for the 
transfer of the certificates to the intervener bank other 
than the original loan of 1888, and at the time of their 


bo 
“A 


Vou. 65] JANUARY TERM, 1902. 


State v. Bank of Ogalalla. 


delivery the note was, by its terms, long past due. It 
appears that the reduction of the stock was made Febrn- 
ary 1, 1891, while the certificates bear date December 14, 
1892. We do not think that the transfer of these certifi- 
cates constituted the Newpert Savings Bank a bona-fide 
holder for value, or gave to it any more right to recover 
against the Bank of Ogalalla than Hamer and Lewis 
would have had. By holding the stock in the bank as col- 
lateral security, the intervener bank was entitled to par- 
ticipate in any surplus in the assets of the bank after the 
debts were paid, and by an exchange of the stock for these 
certificates it obtained no greater rights. 

From what has been said it follows that the judgment 
of the district court was wrong. We therefore recom- 
mend that the judgment be reversed, with directions to 
enter a judgment dismissing the petition of intervention 
filed by Anderson, and that a judgment be entered against 
him upon the answer and cross-petition of receiver for 
$1,513.65; that the answer and cross-petition of the re- 
ceiver against the Newport Savings Bank be dismissed, 
and that the claim of the Newport Savings Bank upon the 
two certificates be also dismissed. 


Hastines and Kirkrarrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, 
with directions to enter iudgment in accordance with this 
opinion. 

REVERSED. 


July 22, 1902, the foregoing opinion was modified as 
follows: 

Day, C. 

Our attention is directed to an apparent error in the 
opinion of this court in this case, wherein it is recom- 
mended that a judgment be entered against intervener 
Anderson, upon the answer and cross-petition of the re- 


28 NEBRASKA REPORTS. [Vou. 65 


State v. Bank of Ogalalla. 


ceiver, for $1,513.65. To the end that justice may be done, 
and that the judgment may conform to the opinion, the 
recommendation of the former opinion beginning with the 
words “We therefore recommend,” is modified, so that the 
said recommendation shall read as follows: 

“We therefore recommend that the judgment be re- 
versed with directions to enter a judgment dismissing the 
petition of intervention filed by Anderson and that a judg- 
ment be entered against him upon the answer and cross- 
petition of the receiver upon the items not barred by the 
statute of limitations, to wit: March 10, 1894, $32.81; 
March 12, 1894, $32.81; February 18, 1895, $689.40; Octo- 
ber 3, 1895, $409.99; November 7, 1895, $100.50; Decem- 
ber 6, 1895, $101.00, together with interest upon the re- 
spective amounts from the date of the several payments; 
that the answer and cross-petition of the receiver against 
the Newport Savings Bank be dismissed; and that the 
claim of the Newport Savings Bank upon the two certifi- 
cates be also dismissed.” 


Hastines and Kirkpatrics, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court is modified, as 
herein recommended, and the district court is directed to 
enter judgment in accordance with the opinion of this 


court as thus modified. 
JUDGMENT ACCORDINGLY. 


Note.—Bank Deposits.—Certificate of Deposit.—Limitation of Action— 
A claim for deposit in a bank can not be barred by the statute of 
limitations. Green v. Odd Fellows’ Bank, 65 Cal:, 71. The pass-book is 
evidence of indebtedness in writing and the action is governed by the 
provisions applicable thereto. Schalucky v. Field, 124 Ill, 617. A pass- 
book is not a written contract, but a receipt. Talcott v. First Nat. 
Bank, 53 Kan., 480. The monthly balance struck is an account stated 
and the statute begins to run from the time of the statement. 
Union Bank v. Knapp, 3 Pick. [Mass.], 96; In re Pennsylvania Bank, 152 
Pa., 65. The statute begins to run from the date of the deposit. 
Locke v. First Nat. Bank, 65 N. H., 670.—W. F. B. 
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Mary J. RAWLES, APPELLED, V. SAMUEL A. REICHENBACH, 
APPELLANT, ET AL. 


Firep June 4, 1902. No. 11,036. 
Commissioner’s opinion, Department No. 1. 


Homestead: CONVEYANCE: INCUMBRANCE: HUusBAND aNp WiFE. The 
homestead of married persons in this state can not be con- 
veyed or incumbered, unless the instrument by which it is con- 
veyed or incumbered is executed and acknowledged by both 
husband and wife. 


- 


HusBAND AND WIFE: OCCUPANCY: CONTRACT OF PURCHASE. 
Where a husband and wife are occupying premises as a home- 
stead, held by either under a-contract of purchase, the contract 
can not be assigned so as to create a lien upon the premises 
except by an instrument executed and acknowledged by both 
husband and wife. 


3. Evidence: HomrstEap. Evidence examined and held sufficient to 
show the homestead character of the premises at the time of 
the assignment of the contract. 


Usury. Evidence examined and held to sustain the defense 
of usury, and that the debt had been fully paid and discharged. 


APPEAL from the district court for Polk cour Heard 
below before Bates, J. Affirmed. 


Matt Miller, for appellant. 
M. A. Mills, F. D. Milis and H. C. Beebe, contra. 


Day, C. 


Mary J. Rawles, a married woman, commenced this ac- 
tion in the district court of Polk county against S. A. 
Reichenbach and her husband, S. B. Rawles, praying that 
an assignment of a certain school-land sale contract, 
which assignment had been made by said S. B. Rawles to 
S. A. Reichenbach, be canceled and set aside; that the title 
to said premises be established and confirmed in the plain- 
tiff as against the defendant Reichenbach; that said prem- 
ises be decreed to be the homestead of the plaintiff, and 
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feet ae 


that the defendant Reichenbach be restrained and en- 
joined from making any claim to said premises by virtue 
of the assignment of the said contract. The grounds upon 
which the plaintiff based her claim for relief were (1) that 
she was the owner of said school-land sale contract, and 
that the assignment thereof by 8S. B. Rawles was made 
without her authority or consent; and (2) that the prem- 
ises sought to be conveyed by the assignment of the con- 
tract were at the time the homestead of the plaintiff and 
her family, and that she did not join in the conveyance, or 
authorize it to be made. The plaintiff also made a tender 
in court, for the use and benefit of the defendant Reichen- 
bach, of $69.12, to reimburse him for payments made to 
the state of Nebraska on said contract during the period 
he was holding the same. The answer of the defendant 
Reichenbach admitted the marital relations of the plaintiff 
and S. B. Rawles, and denied generally the other allega- 
tions of the petition, and alleged that upon different dates 
he had loaned various sums of money to the defendant 8. 
B. Rawles for the purpose of making payments to the 
state of Nebraska upon the said school-land contract; that 
on January 12, 1892, he had loaned to defendant Rawles 
$596.20, for the purpose of making payments upon said 
school-land contract, and, in order to secure the payment 
of this suin, defendant Rawles on said date assigned to 
him the said contract; that since that date the defendant 
had advanced and paid to the state of Nebraska, to keep 
said contract from becoming forfeited, the sum of $99.12. 
Reichenbach prayed that he have a lien upon the premises 
for the sums above nanied, with interest thereon. By his 
answer the defendant S. B. Rawles adinitted the cause of 
action alleged in the petition, and, by way of answer and 
cross-petition as against the defendant Reichenbach, al- 
leged that in February, 1889, he and his wife and their 
children moved onto the land described in the said con- 
tract and have ever since resided thereon and occupied 
the same as a homestead; that the premises are of less ex- 
tent than 160 acres, and of less value than $2,000, and that 
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neither the plaintiff nor himself, since February, 1889, 
have owned any other lands or town lots which they could 
claim or occupy as a homestead. He further denied that 
he borrowed from Reichenbach $596.20, or any other-sum, 
at any time, to make payments upon said contract, and 
alleged that the indebtedness sought to be enforced by 
Reichenbach grew out of an usurious contract between 
himself and said Reichenbach, and that the sums borrowed 
by him had been paid. He prayed that the assignment 
made by him of the land contract be declared null and 
void; that the premises be decreed to be the homestead of 
the plaintiff and himself, and that the various sums paid 
by him to Reichenbach be applied in full payment of the 
principal sum which may be found to be due to said 
Reichenbach. To the cross-petition of Rawles, Reichen- 
bach filed a general denial. The trial resulted in a de- 
cree in favor of Mary J. Rawles, based upon findings that 
she was the owner of the school-land sale contract, and 
that the assignment thereof by her husband was without 
her consent, and also that the premises were the home- 
stead of the plaintiff and her family, and decreed that the 
clerk pay to the defendant Reichenbach the sum of $69.12, 
tendered to him on account of payments advanced by him 
upon the contract. The court also found that the defend- 
ant S. B. Rawles on January 12, 1892, was indebted to 
Reichenbach on two promissory notes,—one for $225.50, 
dated March 1, 1890, and one for the sum of $325, dated 
April 24, 1889; that the notes were renewed from time to 
time, and that the notes now held by said Reichenbach 
against Rawles upon which a recovery is sought are re- 
newals of said notes, and are not based upon any other 
consideration; that the original notes were usurious; that 
on March 1, 1890, said S. B. Rawles entered into a verbal 
contract to pay interest upon said indebtedness at the rate 
of 18 per cent., and that said Rawles has paid to said . 
Reichenbach on said indebtedness the sum of $753.82, and 
that said sum so paid is more than sufficient to pay the 
principal of all sums of money loaned by Reichenbach to 
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said Rawles; and that, after applying the payments made 
by said Rawles to discharge the principal, there is nothing 
due the defendant Reichenbach, and on the issues between 
the defendant Reichenbach and Rawles, the court found 
for the defendant Rawles. From this decree the defend- 
ant Reichenbach has brought the case to this court by 
appeal. 

The record in this case is quite voluminous, and the 
testimony upon all the questions presented is conflicting, 
and, with respect to the amount of the payments made by 
Rawles to Reichenbach, is very unsatisfactory. In our 
opinion, however, the evidence fairly establishes that the 
plaintiff -was the owner of the school-land sale contract, 
which-had originally been issued to one J. H. Haine, and 
by him sold to the plaintiff, but by an error the assign- 
ment tiereof was made to 8. B. Rawles. To correct. this 
mistake 8. B. Rawles executed to the plaintiff an assign- 
ment of the contract upon a separate paper, which was 
attached to the contract. This latter assignment was re-. 
moved by S. B. Rawles without the knowledge or consent 
of the plaintiff, and an assignment made by him to de- 
fendant Reichenbach as security for certain indebtedness 
owed by 8. B. Rawles. The testimony also shows that, at 
the time of the assignment of the contract by Rawles to 
Reichenbach, the plaintiff and her family were occupying 
the premis.; as a homestead, and that the plaintiff did 
not join in the assignment,—in fact, it was made without 
her knowledge. Section 4 of chapter 36, Compiled Stat- 
utes, provides that “the homestead of a married person 
can not be conveyed or incumbered unless the instrument 
by which it is conveyed or incumbered is executed and 
acknowledged by both husband and wife.” This statute 
has been construed by this court on a number of occa- 
sions, and the plain import of its provisions has been up- 
_ held. Violet v. Rose, 39 Nebr., 660; Whitloch v. Gosson, 
35 Nebr.,-829 France v. Bell, 52 Nebr., 57. 

In Giles v. filler, 36 Nebr., 346, 349, it is said: “The 
ownership need not be of an estate in fee simple, but the 


. 
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owner of the equitable title occupying under a contract 
of purchase may claim the exemption of the statute.” 

Upon the issues presented upon the cross-petition of 
8S. B. Rawles, it appears with reasonable certainty that 
on or about March 1, 1890, Rawles was indebted to Reich- 
enbach upon two promissory notes,—one for $225.50, 
dated March 1, 1890, and by its terms -bearing interest 
at 10 per cent., and one for $325, dated April 24, 1889, 
and by its terms bearing interest at the rate of 8 per cent. 
It also appears that about that time the defendant Rawles 
entered into an agreement to pay interest upon the in- 
debtedness at the rate of 18 per cent., and for some time 
paid the interest at that rate, or included the amount in 
the renewal notes which were given from time to time. 
The court found that Rawles had paid upon the indebted- 
ness at different times sums aggregating $753.82. While 
we are unable to arrive at this amount as being the 
amount of the payments made by Rawles, we think the 
finding of the court is approximately correct, and that 
the payments made by Rawles would satisfy the principal 
loan, with interest thereon at the legal rate. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


HASTINGS and KirKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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State INSURANCE COMPANY OF Des Mornns, Iowa, v. 
FARMERS’ MUTUAL INSURANCE COMPANY OF NEBRASKA. 
'-Finep June 4, 1902. No. 10,939. 
Commissioner’s opinion, Department No. 1. 


1. Petition. Petition examined, and held sufficient as against a de- 
murrer ore tens. 


2. Evidence. Evidence examined, and held sufficient to sustain judg- 
ment. 


3. Answer. Answer examined, and held not to put in issue the cor- 
porate character of plaintiff. 


4. Insurance: CANCELATION OF PoLicy: RETURN oF PREMIUM. Under 
the provisions of section 46, article 2, chapter 43, Compiled Stat- 
utes, 1899, an insurance company transacting business in this 
state must cancel a policy of insurance upon request of the in- 
sured, or his legal representative, and return to such party or 
his representative the net amount of premium, after deducting 
agent’s compensation and the customary short-rate premium 
for the expired term. ‘ 


5. : : : Ricur ApsoLuTe: AssigNMEeNnT. After re- 
quest for cancelation and repayment of unearned premium by 
the party insured, the right of such party to the unearned 
premium becomes absolute, and is subject to assignment and 
recovery thereon by the assignee. 


6. Conflicting Evidence: Fryping oF Court. The decision of the 
trial court upon questions of fact, regarding which there is a 
conflict in the evidenge, will ordinarily not be disturbed by the 
appellate court. 


7%. Plea of Ultra Vires: STRANGER TO ConTRacT. The plea of ultra 
vires can not be interposed by a stranger to the contract, who 
ean not show a violation of a duty owing to himself. 


8. Unearned Premium: Commission. Under the provisions of section 
46, article 2, chapter 43, Compiled Statutes, 1899, providing for 
repayment of unearned premium upon cancelation of an in- 
surance policy by request of the party insured, the commission 
actually paid to the agent or solicitor should first be deducted, 
and the per cent. of the unearned premium should then be com- 
puted on the remainder. 


9. Stipulation of Facts: WITHDRAWAL. The right of a party to with- 
draw or amend a stipulation of facts filed in a case is within 
the sound discretion of the trial court, and the ruling of the 
trial court with regard thereto will not be disturbed in the 
absence of abuse. 
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Error from the district court for Lancaster county. 
Tried below before CoRNISH, J. A/firmed. 


F. A. Boehmer and George HE. Tobey, for plaintiff in 
error. 


Burkett & Greenlee and Edwin M. Coffin, contra. 


KIRKPATRICK, C. 


This is an action brought in the district court of Lan- 
caster county by the Farmers’ Mutual Insurance Com- 
pany of Nebraska against the State Insurance Company 
of Des Moines, Iowa, to recover upon fifty-nine separate 
causes of action, upon which $600 was alleged to be due. 
The petition filed by the Farmers’ Mutual Insurance 
Company, defendant in error, sets out its incorporation, 
and alleges that the State Insurance Company, plaintiff 
in error, had duly issued and delivered its policies of in- 
surance to the various persons named in the petition, in- 
suring property from loss or damage by fire, lightning 
and wind storm; that the several parties named in the 
petition had duly surrendered their policies to plaintiff 
in error, and demanded a cancelation of the same, and 
repayment of the unearned premiums due upon each pol- 
icy; that the unearned premiums mentioned had been 
duly assigned by the persons to whom they were due to 
defendant in error; that demand had been made thereon 
(the amount due upon each separate cause of action being 
set out), and that payment had been refused. To this 
petition an answer was filed by plaintiff in error, which 
in each instance admitted the execution and delivery of 
the policies mentioned, and denied each and every other 
allegation of the petition, and, in addition thereto, 
pleaded that each of the policies mentioned contained a 
provision that if there was a sale or alienation of the 
property insured, or any part thereof, or if the policy was 
assigned, or the title to the property changed, etc., or if 
any other insurance was taken, valid or invalid, upon 


36 NEBRASKA REPORTS. [Vor. 65 


State Ins. Co. v. Farmers’ Mutual Ins. Co. 


the property, without the consent of the company, the 
policy immediately became void; that each of the persons 
named had taken out new insurance in the plaintiff com- 
pany at the time they surrendered their policies for 
cancelation, and that the policies issued by defendant, 
plaintiff in error, were void, and that there could be no un- 
earned premiums recovered; that plaintiff, defendant in 
error, was a mutual insurance company, and under the 
laws it was obliged to collect a certain per cent. of its 
premiums in cash, and that it had no right to accept an 
assignment of. the unearned premium under a policy is- 
sued by another company in lieu of cash; that the acts of 
defendant in error were ultra vires, and not authorized 
by law; that defendant, plaintiff in error, did not consent 
to the assignment of these policies, and that the policies 
were therefore void; that plaintiff, defendant in error, 
had never been legally incorporated, and that the action 
was not brought in the name of the real party in interest. 
To this answer was filed, for reply, a general denial. A 
jury was waived, and trial had to the court upon an 
agreed statement of facts, and upon evidence offered by 
the parties, resulting in a finding and judgment for de 
fendant in error in the sum of $608.94. To. review this 
judgment the cause is brought to this court by petition 
in error. 

It is alleged that there was error in the proceedings of 
the trial court in the following particulars: (1) That 
the court erred in overruling the objections by plaintiff 
in error to the introduction of any evidence on the ground 
that the petition failed to state a cause of action; (2) 
that the judgment is not sustained by sufficient evidence, 
and that the court erred in finding from the evidence 
that defendant in error was a corporation; (3) that the 
court erred in holding that defendant in error was the 
legal representative of the insured under the policies is- 
sued by plaintiff in error; (4) that the court erred in 
holding that the assignment of the policies and taking 
additional insurance without the consent of the insurer 
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did not make the contracts null and void; (5) that the 
contracts made by defendant in error by which it received 
the assignment of the unearned premiumts mentioned in 
the petition were witra vires; (6) that the court erred in 
computing the amount of the unearned premiums; (7) 
that the court erred in not permitting plaintiff in error 
to withdraw or amend the stipulation of facts claimed to 
have been made under a mistake of fact. These several 
assignments, so far as necessary to a determination of 
the case, will be considered in their order. 

It is contended first that the petition fails to state a 
cause of action, because it does not allege that the policies 
had been issued by plaintiff in error to the various per- 
sons named, and that.at the time the request was made for 
cancelation they were in full force and effect, and that 
there is no allegation of the amount of premiums that 
had been paid, or of the amount which had been earned 
under the customary short-rate table, or what the com- 
missions of the agents were. The separate causes of ac- 
tion set out.in the petition are substantially identical, 
except as to the names and amounts, only one of which 
need be quoted, which is as follows: “That on the 11th 
day of September, 1894, one H. M. Lee had and held a 
policy of insurance, to wit, No. 671,187, in the company 
of the defendant, insuring property then owned by him 
against loss or damage by fire, lightning or tornado; and 
that on the said day he returned said policy to the de- 
fendant and demanded cancelation of the same, and the 
refunding of the unearned premium then due according 
to the terms of said policy, to wit, the sum of $1.40, and 
his note given in payment of the premium on said policy; 
that thereafter the said H. M. Lee assigned in writing 
said unearned premium to this plaintiff, a copy of which 
assignment is herewith filed and marked ‘Exhibit D,’ and 
made a part hereof; that the plaintiff thereupon de- 
manded payment of the defendant, which the defendant 
refused to make, and that there is now due from the de- 
fendant to this plaintiff the sum of $1.40, with interes: 
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thereon from the 11th day of September, 1894, for which 
plaintiff demands judgment.” The answer of plaintiff in 
error to this cause of action is as follows: “Answering 
the fourth cause of action, in plaintiff’s petition, this de- 
fendant admits that it issued its policy of insurance, No. 
671,187, to H. M. Lee, and further answering plaintiff’s 
fourth cause of action, this defendant denies each and 
every allegation contained therein not specifically ad- 
mitted.” No objection was made to the petition by mo- 
tion or demurrer, but on the trial plaintiff in error ob- 
jected to the introduction of any evidence on the ground 
that the petition failed to state a cause of action. If 
plaintiff in error, by proper motion, had sought to hve 
the petition made more definite and certain, the trial 
court’might have required it to be done. Having failed 
to present the question by motion or demurrer, we are of 
opinion that the petition is sufficient to withstand a de- 
murrer ore tenus, and the first contention of plaintitt in 
error must be overruled. 
It is next contended that the judgment is not sustained 
by sufficient evidence, and that the court erred in holding 
that defendant in error was incorporated. From an ex- 
amination of the evidence offered, and the agreed staie- 
ment of facts, we are of opinion that the judgment is sus- 
tained by sufficient competent evidence. Plaintiff in error 
attempted to put in issue the corporate character of de- 
fendant in error by answering as follows: “This defend- 
ant specifically denies that the plaintiff is a corporation, 
incorporated under and pursuant to the laws of the stite 
of Nebraska.” Plaintiff in error, in addition to that por- 
tion of the answer quoted, pleaded that “if plaintiff were 
in fact a corporation incorporated under the laws of the 
state of Nebraska as a mutual insurance company, then 
and in that event this plaintiff would be governed by the 
laws of the state of Nebraska applicable to corporations 
known as mutual insurance companies, and that the pro- 
visions of section 3462 [sec. 58, ch. 43] of the Compiled 
Statutes of Nebraska of 1895, being the law in force at 
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the time when the several causes of action complained of 
in plaintiff’s petition originated, prescribed the duties of 
such mutual insurance company, and the time and dura- 
tion of the policies that may be issued to members of said 
company, and then it provides among other things that 
the members of such company, at the time of effecting any 
insurance in such company, shall pay such percentage 
in cash as may be provided for in the by-laws of the plain- 
tiff, it is provided as follows: ‘Article 11. Membership 
ees. To become a member of this company it will be 
necessary to pay 1% on the amount of insnrance taken out 
and an additional fee of $2 to cover certificates from the 
company, which fees are payable in advance to the 
agent.” Plaintiff in error further pleads that, because of 
the statutes of the state above referred to, defendant in 
error was not authorized to receive anything but cash in 
payment of premiums, and that the contract so entered 
into by which it took an assignment of the unearned 
premiums mentioned in its petition was ultra vires, and 
that under the laws of the state under which it was in- 
corporated, if it was incorporated, it could not make such 
contract. The effect of the answer of plaintiff in error, 
taken as a whole, is to admit the incorporation of defend- 
ant in error, and to allege that it had no authority under 
the law to make the contracts which it says it made in tak- 
ing the assignments of unearned premiums. Dinsmore v. 
Stimbert, 12 Nebr., 433; Chapman v. Brewer, 43 Nebr., 
890. It follows, therefore, that the second contention of 
plaintiff in error can not be sustained. 

The third contention is that the court erred in holding 
that defendant in error was the legal representative of 
the insured as to policies issued by plaintiff in error. The 
statute provides, in substance, that any insurance com- 
pany, at the request of a person insured, or his legal repre- 
sentative, shall cancel the policy which has been issued, . 
and shall return to the person insured, or his legal 
representative, the net amount of premiums received by 
the company, after deducting the commission of the agent 
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and the customary short rates. This provision authorizes 
the person to whom the insurance was issued, or, in case 
of his death, his legal representative, to surrender the 
policy and demand the repayment of the unearned pre- 
mium. In the case at bar, the person to whom the policy 
was issued seems in each case to have requested the can- 
celation of his policy, and a repayment of the unearned 
premiums. It therefore follows that the clause in the 
section referred to in brief of plaintiff in error, concern- 
ing the legal representative of the insured, can have no 
application in the case at bar. Upon a request for can- 
celation of the policy by the insured, it was the duty of 
the company immediately to cancel the policy, and to 
repay the insured the unearned premium, in accordance 
with the plain provisions of the statute. The right of the 
iusured to the repayment of the unearned premium was 
absolute, and there can be no doubt of his right to assign 
the amount due him to any other person or corporation; 
and of the right of his assignee to maintain an action for 
the recovery of the amount,due, we have no doubt. In the 
case of Farmers’ Mutual Ins. Co. v. Home ire Ins. Co., 
54 Nebr., 740, 741, this court, speaking of a like assign- 
ment, said: “The farmers’ company, by taking an assign- 
ment from Penner of the unearned premium of his policy 
issued by the home company, acquired the same right to 
collect from the home company such unearned premium as 
Penner himself had.” It follows that the third contention 
of plaintiff in error can not be sustained. 

It is next contended that the court erred in holding that 
the assigninent in question without the consent of the in- 
surer did not make the policy null and void. There seems 
’ to have been no assignment or attempted assignment of the 
policy. The policy appears to have been forwarded to the 
company, together with a request for its cancelation and 
a demand for the repayment of the unearned premium. 
The assignment seems to have been only of the unearned 
premium. It is manifest that this proceeding would in 
no way violate, or be affected by, a provision in the policy 
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that an assignment thereof without consent would render 
it void. 

Again, it is urged that in the case at bar the policy hold- 
ers took out new insurance before the cancelation of the 
old insurance, and that this avoided the policies of plain- 
tiff in error, and for that reason there were no unearned 
premiums. This, in, the case at bar, seems to be purely 
a question of fact, which has been found by the trial court 
against the contention of plaintiff in error, and which 
finding seems to be clearly supported by the evidence. 
The new policies appear not to have been issued until after 
the request for cancelation, duly signed by the insured, 
had been forwarded, and,'so far as the record in the case 
shows, had been received by plaintiff in error. 

Again, it is contended that the contracts made by the 
defendant in error, by which it obtained an assignment of 
the dnearned premiums due upon the policies mentioned 
in its petition, were ultra vires. It seems clear that plain- 
tiff in error is not in a position to urge this objection. We. 
understand the rule to be settled that the plea of ultra 
vires can not be interposed by a stranger; that it can only 
be interposed by the state which authorized the incorpora- 
tion of the company, or by a party to the contract which 
the corporation sought to make. The rule seems to be’ 
based upon the proposition that he only can invoke the 
doctrine of ultra vires who can show the violation of some: 
duty owing to himself. Belcher’s Sugar Refining Co. v. 
Grain Elevator Co., 138 S. W. Rep. [Mo.], 822; New Or- 
leans, M. & T. R. Co. v. Hillerman, 105 U S., 166. In the 
case at bar it does not appear that defendant in error vio- 
lated any duty or obligation which it owed to plaintiff in 
error, and for that reason the plea of ultra vires interposed 
by plaintiff in error can not be sustained. 

The next contention is that the court erred in comput- 
ing the amount of unearned premiums. Section 46, arti 
cle 2, chapter 43, Compiled Statutes, 1899, is as follows: 
“Any person, company, association, or corporation, trans. 
acting the business of fire, or fire, wind, storm, and tor- 
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nado insurance, in this state, shall cancel any policy of 
insurance hereafter issued or renewed, at any time, by re- 
quest of the party insured, or his legal representative, and 
shall return to the said party or his representatives, as 
aforesaid, the net amount of premium received by the 
company after deducting the actual compensation of the 
agent or solicitor for securing the issue of said policy, and 
also deducting the customary short-rate premium for the 
’ expired time of the full term for which said policy was 
issued or renewed, anything in the policy to the contrary 
notwithstanding.” Plaintiff in error contends that the 
commission paid to the agent, which in the case at bar was 
25 per cent., should be first deducted; that then the per- 
centage of the premium for the full term which was custo- 
inary for the short term should be computed on the entire 
premium, including the commission paid to the agent; 
while defendant in error contends, and the trial court 
held, that the commission actually paid to the agent should 
be first deducted, and that the per cent. should then be 
computed on the remainder. The conclusion of the trial 
court is right, beyond question. The manifest purpose of 
the statute was that, when the policy of insurance was 
canceled at the request of the insured, the company, hav- 
ing paid its agent his commission on the policy, should be 
permitted to retain that in full, and that, after the com- 
mission to the agent had been retained, the company 
should then be permitted to charge the customary short 
rate which it would have charged provided the policy, in 
the first instance, had been issued to cover the time from 
its date to the request for cancelation. For illustration, 
if the policy is issued for five years, and at the end of three 
years it is canceled at the request of the insured, the com- 
pany would be permitted to retain, besides the commis- 
sion paid to the agent, the sum it would have charged 
provided the policy had originally been written for three 
years. The statute will not bear any other construction. 
The last contention of plaintiff in error is that the court 
erred in not permitting plaintiff in error to withdraw or 
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amend its stipulation of facts on the ground of mistake, as 
claimed by plaintiff in error. The right of a party to 
withdraw or amend a stipulation of facts which has been 
made in a case is a matter within the discretion of the trial 
court, and, unless it is apparent that there has been an 
abuse of discretion, this court will not interfere with the 
action of the trial court. An examination of the record in 
this case discloses that the action of the trial court in this 
regard was correct, and in no way prejudicial to the 
rights of plaintiff in error. 

The finding and judgment of the trial court seem to be 
fully sustained by the evidence, and to be in accordance 
with law. It is therefore recommended that the judgment 
of the district court be affirmed. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Wittiam Kerr v. Louis LOWENSTEIN. 
Frrep JUNE 4, 1902. No. 11,013. 
Commissioner’s opinion, Department No. 1. 


1. Appeal: ERRoR: ADMINISTRATOR: Execuror. On an appeal or 
proceeding in error by an administrator or executor from a 
judgment rendered against him by the district court in his ad- 
ministrative capacity, no supersedeas bond or other undertaking 
is required in order to stay the execution of the judgment pend- 
ing the appeal. Compiled Statutes, 1901, ch. 23, sec. 338. 


2. Supersedeas: Bonn: ADMINISTRATOR: ERRONEOUS ORDER OF CouRT. 
No liability attaches on account of the execution of a super- 
sedeas bond by an administrator not required by statute, ex- 
ecuted in accordance with an erroneous order of the district 
court making its execution a condition precedent to the stay of 
execution pending the appeal by such administrator. 


Error from the district court for Adams county. Tried 
below before BEALL, J. Affirmed. 
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John C. Stevens (John M. Ragan, of counsel), for plain- 
tiff in error. 


Tibbets Bros. & Morey, contra. 


KiIRKPATRICK, C. 


This is an action brought in the district court of Red 
Willow county against Louis Lowenstein, defendant in 
error, and others, upon a supersedeas bond given by one 
Emil Linder, administrator of the estate of Samuel Hirsch, 
deceased, upon which defendant in error Lowenstein, J. 
E. Kelley, and S. Strasser were sureties. No service seems 
to have been made or attempted upon any of the parties to 
said bond except defendant in error. Plaintiff in error in 
his petition sets up the execution and approval of the 
supersedeas bond, of which a copy is set out. Defendant 
in error answered, admitting the execution of the bond, 
and alleged that Emil Linder, the principal, was, at the 
date of the execution of the bond, adininistrator of the 
estate of Samuel Hirsch, deceased; that he had failed to 
sign such bond as such administrator, and that for that 
reason the sureties therein were released and discharged; 
and that the bond set out in the petition was unauthorized 
by statute, and was, therefore, null and void; and that the 
judgment to supersede which the bond was executed, was 
rendered against Linder in his administrative capacity, 
and that no bond was required of him as administrator in 
order to appeal or prosecute error from the judgment 
rendered against him in the district court; and that 
Linder, as administrator, had been required to give said 
bond by order of the court as a condition precedent in 
order to supersede the judgment of the district court; and 
that said Linder was the duly appointed, qualified and | 
acting administrator of the estate of Samuel Hirsch, de 
ceased, and had duly given bond as such; and that said 
estate was then wholly unsettled and pending in the pro- 
bate court of Adams county. To this answer plaintiff filed 
a reply which was, in effect, a general den‘#\. Trial was 
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had to the court, a jury having been waived, which re- 
sulted in a finding and judgment for defendant in error, 
and against plaintiff in error, Kerr, to reverse which, 
error is prosecuted to this court. 

The facts disclosed by the record are, briefly, as fol- 
lows: On the 8th day of September, 1893, a judgment was 
rendered in the district court of Red Willow county in a 
foreclosure suit, awarding to plaintiff in error the sum 
of $1,295.85, being a certain portion of the surplus money 
realized from a sale of mortgaged premises after the satis- 
faction of the amount due on the mortgage. This sum 
Emil Linder, as administrator, claimed was due to the 
estate which he represented, and he took exceptions to the 
judgment of the court awarding the sum to plaintiff in 
error, prosecuted error to this court, and executed the 
bond in suit for the purpose of preventing the clerk of the 
district court from paying over the sum in controversy 
to plaintiff in error. This judgment so appealed from 
was by this court affirmed, and the money in the hands of 
the clerk of the district court was by him paid over to 
plaintiff in error. Thereupon plaintiff in error brought 
this action upon the bond, asking to recover $285.12 in- 
terest on said fund, accruing while the error proceedings 
were pending and the fund retained by the clerk, together 
with the sum of $40 expended as costs in and about litiga- 
tion of the case in this court. The trial court, as a con- 
clusion of law, found as follows: 

“The court finds that as a matter of law under the stat- 
utes of this state, Emil Linder, administrator, could ob- 
tain a review of the questions and issues presented and 
decided in the case of Adams County Bank, Plaintiff, v. 
Abraham Loeb et al., heretofore pending in the district 
court of Red Willow county, without executing, tendering 
and having approved a supersedeas bond. The court fur- 
ther finds that under the law the said Emil Linder, by 
executing and having approved said bond, and causing 
said bond to be approved, assumed no liability thereby 
under said bond, and is not bound by its conditions and 
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provisions, and that the principal in said bond not having 
{hus assumed any liability by executing such bond and 
causing the same to be approved, the sureties are not in law 
liable on said bond. In other words, the court holds that 
the administrator not being required under the statute to 
execute bond for purpose of taking an appeal, the trial 
court requiring the administrator to execute such bond 
would not create a liability against him or his sureties. It 
is therefore considered by the court that this case be and 
it is hereby dismissed at plaintiff’s cost.” 

It is contended by plaintiff in error that this conclusion 
by the trial court is erroneous, and this presents the only 
question necessary to be determined. Its determination 
depends upon the effect to be given to section 338, chapter 
23, Compiled Statutes, 1901, which is as follows: “Every 
executor or administrator who may have given bond in 
this state, with surety agreeably to law, shall be author- 
ized, in all cases of appeal from one court to another by 
him made, to prosecute the same without filing an appeal 
bond, such appeal to be prosecuted to the district court as 
appeals are now taken from courts of justices of the peace.” 
This section applies to error proceedings as well. Plain- 
tiff in error, in his brief, concedes the correctness of the 
conclusion of the trial court that Linder, as administrator, 
had a right to prosecute error to the supreme court from 
the judgment against him without giving an undertaking, 
but he contends that such prosecution of appeal or error 
would not have resulted in superseding the judgment ap- 
pealed from,.and that, in order to stay the execution of 
such judgment, he, as all other litigants, must give a bond 
agreeably to sections 588 and 677 of the Code of Civil Pro- 
cedure. We are unable to agree to this contention. The 
effect of such construction would be to render meaning- 
less that portion of the section quoted which gives the 
administrator the right “to prosecute the same without 
filing an appeal bond.” It is no doubt true, as contended 
by plaintiff in error, that the right to prosecute error or 
appeal from the district court to the supreme court exists 
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without the execution of an appeal undertaking, and this 
right is enjoyed by all litigants in common. If the legis- 
lature, by the language used, intended to say no more than 
that an administrator or executor should also enjoy this 
right, the section would be entirely useless. It is ele- 
mentary in the construction of statutes that such con- 
struction is favored which gives to the entire enactment 
force and effect, if possible, and, adopting this rule, we 
are required to say that the language quoted was inserted 
for the purpose of taking administrators and executors, 
duly qualified and acting as such, who have given bond 
agreeably to law, out of the general rule requiring liti- 
gants to give bond in order to supersede judgments ren- 
dered against them from which they desire to appeal. 

It may be urged that the last clause of section 338, 
namely, “such appeal to be prosecuted to the district court 
as appeals are now taken from courts of justices of the 
peace,” is restrictive, limiting the right of the adminis- 
trator or executor to appeal without giving an appeal 
bond only to appeals from the county court to the district 
court, and that in appealing from the judgment of the 
district court to the supreme court, he is in no better posi- 
tion than other litigants. We can not read this meaning 
into the section without doing violence to the language 
employed by the law framers. It is clear to us that the 
clause last above quoted was added for no other purpose 
than to provide the manner in which the appeal to the dis- 
trict court should be taken, namely, in the same manner 
“as appeals are now taken from courts of justices of the 
peace.” At the time of the enactment of section 338, the 
mode of going from the district court to the supreme court 
was in all manner of cases fully covered by statute, but 
this was not true as to appeals and error proceedings from 
probate or county courts to the district court. There was 
no occasion for saying that the appeal to the supreme 
court should be prosecuted as appeals are now prosecuted 
from the district court in all other cases. In determining 
the force to be given to the last clause of the section, 
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whether it is a restriction upon the right of the adminis- 
trator to appeal without giving a bond or merely a direc- 
tion as to the mode of taking the appeal to the district 
court, it is necessary to ascertain what is the antecedent 
of the relative words “such appeal.” It may be admitted 
that, asa general rule of grammatical construction, rela- 
tive words must ordinarily find their antecedents in the 
next preceding word or words to which they may refer; 
but this rule is subject to the exception that, if such con- 
struction would involve an absurdity, do violence to the 
plain intent of the language, or if the context for other 
reason requires a deviation from the rule, it will be neces- 
sary and proper to look for another antecedent. Broom, 
Legal Maxims, 500. In our view, the clause should be 
read as if it said “such appeal by an executor or ad- 
ministrator to be prosecuted to the district court as ap- 
peals are now taken from courts of justices of the peace.” 
This construction harmonizes the entire section; it gives 
to the administrator authority in all cases of appeal from 
one court to another to prosecute the same without filing 
an appeal bond, and in appealing to the district court, 
directs him to look to the statute governing appeals from 
justices of the peace, and follow the procedure therein 
indicated. Any other construction leads to absurdity. If 
the language, “such appeal to be prosecuted to the district 
court,” ete., is a limitation upon his right to go further 
than that court without filing a bond, the sweeping Jan- 
guage, “in all cases of appeal from one court to another 
by him made,” becomes misleading, if not surplusage. If 
such had been the intent, the legislature would naturally 
have employed more direct language, instead of general 
terms, and not leave the limitation to be inferred from a 
dependent clause which is easily capable of a construction 
that no limitation was intended. 

But, if there is a reason based in sound policy for the 
right granted by statute to appeal to the district court 
without bond, and such reason applies with equal force 
to appeals from the district court as to appeals to that 
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court, any doubt about the meaning of the statute, if such 
exists, should, for obvious reasons, be resolved in favor of 
' the administrator’s authority to appeal from a judgment 
of the district court without filing a bond. It is not to 
be supposed that the legislature would limit his right to 
appeal without bond to the district court in doubtful or 
ambiguous language, when the reason for the exemption 
is inconsistent with such limitation. We find provisions 
substantially like that quoted in most of the states, and, 
so far as we have examined, the uniform rule of the courts 
has been that an administrator or executor, who has ap- 
pealed as such from a judgment affecting him in his repre- 
sentative capacity, has a right to prosecute error or ap- 
peal to the courts of last resort without giving an 
additional bond or undertaking, and that the judgment 
appealed from is superseded during the pendency of the ap- 
pellate proceedings. The rule is based in sound reason 
that an administrator or executor who has given a bond 
as such sustains a trust relation; that, in appealing from 
a judgment affecting the trust, he acts in a fiduciary ca- 
pacity ; that he is liable upon his bond for any misfeasance, 
and that it is not necessary for him to give other or addi- 
tional bond in every successive step necessary to be taken 
in the due administration of the estate; that where, in his 
judgment, the interest of the estate requires him to appeal, 
the duties imposed by his trust are not discharged unless 
he prosecutes such appeal. Any other rule would lead to 
hardship, and might result in disaster to the estate. A 
timid administrator, especially itt cases of doubt, would 
naturally shrink from assuming personal liability as im- 
posed by an appeal bond, rather than subject questionable 
claims to the scrutiny of the courts. Moreover, the bonds 
required of ordinary litigants, particularly in judgments 
for the recovery of money, require the appellant to pay 
or satisfy such judgment as may be rendered against him 
by the appellate court. Suppose, in the case of an ad- 
ministrator, that the estate he represents were insolvent, 
and only a per cent. of the claims against it could be paid, 
1] 
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and such administrator were required to give the bond 
above referred to in double the sum of the judgment, and 
the appellate court affirmed the judgment, it might result 
in his being obliged to pay such claims in full, to the ex- 
clusion of all other claims; or it might result in the sure- 
ties on his bond being obliged to pay more than their prin- 
cipal, as adininistrator, would have been called upon to 
pay. Buttlar v. Davis, 52 Tex., 74; Mallory v. Burlington 
& M. R. R. Co., 53 Kan., 557; Dennison v. Talmage, 29 
Ohio St., 4383; Butler v. Jarvis, 117 N. Y., 115; Roberts v. 
Wheeler, Wright [Ohio], 697. The proceeding in which 
the bond in the case at bar was given was an error pro- 
ceeding, but it will not be seriously contended that in sec- 
tion 388, now under consideration, the word “appeal” is 
used in its specific, rather than generic, sense. The section 
under consideration is a general provision for authorizing 
appeals or error proceedings by administrators or execu- 
tors without giving appeal bonds. Section 234 of chapter 
23, providing for appeals from the allowance of claims 
against an estate, contains the language following: “No 
executor or administrator shall be required to enter into 
bond to entitle him to appeal.” Other provisions of the 
same chapter, providing for appeal bonds by heirs and 
other persons interested in the estate, who, upon the re 
fusal of the administrator to prosecute appeal, desire to 
interpose and resist the allowance of a claim, indicate 
clearly that the purpose of the legislature was to exempt. 
administrators and executors from giving additional 
bonds in order to prosecute appeals from judgments en- 
tered against them in their representative capacity. 
Should it be urged that the construction placed upon sec- 
tion 338 would lead to the result of permitting an admin- 
istrator or executor to institute an action in a county 
other than that of his appointment without first furnish- 
ing security for costs, as provided by law for other non- 
residents of the county, it may be said that, if this question 
is not disposed of by the provisions of section 337, chapter 
23, the section under consideration could not be construed 
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to grant such authority, as it only purports to give au- 
thority to prosecute appeals and error proceedings from 
one court to another by an administrator or executor when 
appealing from judgments rendered against him in his 
administrative capacity. We conclude, therefore, that 
Emil Linder should not have been required to give the 
bond in suit, and that the prosecution of error proceed- 
ings by him superseded the order made by the trial court 
pending appeal without the execution of such bond. 

It is next contended that, in case it is held that under 
the statute the administrator was not required to give the 
bond in suit in order to stay the execution of the judgment, 
the bond, formal in all respects, and no statute forbidding 
its execution, the bond not being contrary to public policy, 
was voluntary, and is therefore still good as a common- 
law obligation, and the sureties are liable thereon. We 
are unable to find merit in this contention. We do not 
think a bond executed in pursuance to an order of the trial 
court, making its execution a condition precedent to the 
right to appeal, however erroneous such order might be, . 
can be said to be a voluntary bond upon a good considera- 
tion, within the rule of the cases cited by plaintiff in 
error. Our attention has not been called to any case which 
sustains the proposition contended for. To hold that this 
is a valid common-law obligation, enforceable as such, 
would be to put it into the power of the trial court to de 
prive an administrator or executor of an exemption 
founded in sound policy and granted in explicit terms by 
the legislature. 

In the case of Freeman v. Hill, 45 Kan., 435, it is said: 
“The bond executed by Waynant, as administrator, and by 
Samuel Hill as surety, can not be regarded as a statutory 
bond. It can not be considered good as a common-law 
bond, because Waynant as administrator had the right to 
appeal without giving any undertaking; therefore no 
benefit was obtained by the execution of the bond, and no 
injury or damage resulted from its execution to the plain- 
tiff or to anyone else.” Steele v. Crider, 61 Fed. Rep., 484. 
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There appears to be no error in the judgment of the dis- 
trict court, and it is therefore recommended that the same 
be affirmed. : 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


VILLAGE OF BELLEVUE V. BELLEVUE IMPROVEMENT Com- 
PANY ET AL. 


FItep JuNE 4, 1902. No. 11,153, 
Commissioner’s opinion, Department No. 1. - 


1. Vacation of Street: Reversion. Where a village board, acting by 
virtue of subdivision 27, section 69, chapter 14, article 1, Com- 
piled Statutes, vacates a street, avenue, alley or lane, the land 
within such street or alley reverts to the owners of the ad- 
jacent real estate, one-half on each side thereof. 


2. Village Board. Where a village board, acting under the provisions 
of subdivision 28, section 69, chapter 14, article 1, Compiled Stat- 
utes, annuls, vacates or discontinues any street or alley, and by 
ordinance declares such vacation to be expedient for the public 
good, and all the provisions of the statute are observed, such 
action by the board has all the force and effect of a judgment. 


3. Village Board: VACATION OF STREETS AND ALLEYS: JURISDICTIONAL 
IRREGULARITIES. Only such irregularities as are jurisdictional in 
their nature will render proceedings by a village board in vacat- 
ing streets and alleys void. 


4. INSTANCE oF BENEFICIARY. That vacation pro- 
ceedings are had by a village board at the instance and request, 
and primarily for the benefit, of certain owners whose property 
would be benefited by such vacation, is not ground for declaring 
the vacation ordinance void. 


Abutting Property Owners: STREETS AND ALLEYS: VACATION. 
That certain abutting property owners affected by the vaca- 
tion of streets and alleys, who have acquiesced in such vacation, 
were not given notice of the proposed vacation, is not ground 
for holding the ordinance vacating the streets void. 


5 


. 


SUBORDINATE BoARD: DISCRETIONARY Pow: 


6. : 
ERS: DISCRETIONARY AcT: Motive. Where the legislature has 
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vested in a subordinate board discretionary power to vacate 
streets and alleys of a village, the courts will not ordinarily 
look into the the motives influencing such board in doing a dis. 
eretionary act. 


ORDINANCE. Injunction will not lie to restrain owners of 
property abutting upon streets from appropriating the land 
within such streets, who, in doing so, are acting upon the faith 
of an ordinance presumably valid, passed by the village board 
under the provisions of subdivision 28, section 69, chapter 14, 
article 1, Compiled Statutes. 


8. Petition. Petition examined, and held not to state facts sufficient 
to entitle plaintiff to any relief. 


Error from the district court for Sarpy county. Tried 
below before Krysor, J. Affirmed. 


Wilham Rk. Patrick, for plaintiff in error. 
Charles 8. Lobingier, contra. 


KiImKPATRICK, C. 


This is a suit brought in the district court for Sarpy 
county, by the village of Bellevue, plaintiff in error, 
against the Bellevue Improvement Company and others, 
defendants in error, to obtain an injunction restraining de- 
fendants from obstructing streets and alleys in the village, 
from cutting down and removing timber, and committing 
other acts alleged to be unlawful. A general demurrer 
was interposed to the petition, which was by the trial court 
sustained, and the suit dismissed. From this judgment of 
dismissal the village of Bellevue prosecutes error to this 
court. 

The only question requiring determination is the suffi- 
ciency of the petition to entitle plaintiff to equitable relief. 
The plaintiff’s petition alleged, in substance, that the city 
of Bellevue was incorporated under an act approved 
March 15, 1855, and was subsequently incorporated as a 
village under an act approved March 1, 1879; that after in- 
corporation as a city, the territory embraced within its 
- limits was surveyed and platted; that by dedication vari- 
ous tracts of land were conveyed by the owners to the cit; 
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for streets, alleys, etc., and the fee simple thereupon vested 
in the public, and has ever since so remained; that when 
it adopted village organization no change was made in the 
boundaries, and the original plat continued to be recog- 
nized, and all conveyances of property have ever since 
been made with reference thereto; that on February 4, 
1895, the board of trustees passed an ordinance declaring 
it necessary and expedient for the public good to vacate 
certain streets and alleys, naming them, and appointed 
five appraisers to view the property and assess the dam- 
ages, if any, resulting from such vacation; that on Febru- 
ary 26, 1895, such appraisers reported that in their opin- 
ion no damages would result from vacation, and on said 
February 26, 1895, the board, at a special session, adopted 
the appraisers’ report, and without notice passed another 
ordinance vacating the streets and alleys described. The 
petition alleged that there was no necessity or expediency 
for vacating the streets and alleys; that the public goed 
did not require the same to be done, and that the action by 
the board was taken at the instance of the defendants, and. 
upon their promise to spend large sums of money in im- 
provements in the village, and to dedicate a strip of land 
for a highway through the portion of the village where the 
streets had been vacated; that the streets and alleys va- 
cated abutted upon property owned by others than the de- 
fendants, which owners received no notice, nor were they 
paid any damages, and that the vacation was in fraud of 
their rights, and that they were deprived of access to their 
property. It is further alleged that the original act under 
which the city of Bellevue was incorporated contained no 
' provision for the vacation of streets, and that the land 
embraced within the streets vacated by the said ordinances 
had become vested in the public prior to the passage of 
the act under which the village of Bellevue is incor- 
porated ;-that such vacation was in contravention of the 
constitutional rights of the plaintiff, the public, and the 
abutting property owners; that since the passage of the 
ordinances enumerated in the petition, the defendants 
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have obstructed the streets vacated by the erection of 
fences, and are engagefi in cutting down and removing 
valuabie timber growing thereon, and will continue so to 
do unless restrained by the process of the court; that plain- 
tiff has no adequate vermedy at law, and that proceedings 
at Jaw would result in a multiplicity of suits; and con- 
cludes with a prayer that the ordinances of the village 
board be declared null and void, and that the defendants 
be restrained from further obstructing the streets or de- 
stroying the timber growing thereon. 

Defendants in error contend that the ‘ection is insuff- 
cient for many reasons, not all of which need be noticed. 
It is contended by plaintiff in error that, the territory em- 
braced within the limits of the village of Bellevue having 
been incorporated by act of the legislature as a city in 
territorial days, and the act of incorporation containing 
no provision authorizing vacation of streets, such right 
could not have been exercised by the village board at the 
date of the attempted vacation, and that under the terms 
of the act providing for the incorporation of the city of 
Bellevue, the fee-simple title to the streets and alleys and 
other public grounds vested in the city; that the organiza- 
tion of the city as a village under the provisions of the act 
of the legislature approved March 1, 1879, could not and 
did not change the title to the streets and alleys of the vil- 
lage; that the title, after incorporation as a village as well 
as before, remained a fee-simple title in the village, and 
the action of the village board in vacating the streets and 
alleys was illegal and void. This contention can not be 
sustained. When the city of Bellevue adopted village or- 
ganization under the provisions of the act of March 1, 
1879, it was, from that time forward, governed in all re- 
spects by the statute, to the same extent as though it had 
never been a city. In section 40 of the act referred to 
(Compiled Statutes, chap. 14, art. 1) the legislature said: 
“Any town or village * * * now incorporated, * * #* 
shall be a village and shall have the rights, powers, and 
immunities hereinafter granted, and none other, and shall 


° 
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be governed by the provisions of this subdivision.” By 
the terms of subdivision 27, section 69, article 1, chapter 
14, Compiled Statutes, the village board is expressly au- 
thorized to vacate by ordinance any strect or alley; and 
the same section further provides that “whenever any 
avenue, street, alley, or lane shall be vacated, the same 
shall revert to the owners of the adjacent real estate, one- 
half on each side thereof.” That this statute vests in the 
village board the power to vacate streets and alleys in the 
village of Bellevue, provided its action was in accordance 
with the provisions of the statute, there can be no doubt. 
The next question we are required to consider is whether 
the action of the village board in vacating the streets and 
alleys in question can be attacked in the manner sought 
by the petitioner in this action. The action of the board ° 
in vacating the streets under an ordinance passed in pur- 
suance to statute, is judicial in its nature. By subdivis- 
ion 28, section 69, the board has power “to * * * annul, 
vacate or discontinue” any street, avenue, alley or Jane, 
“whenever deemed expedient for the public good,” the com-: 
pensation to owners of property damaged thereby “to be 
determined by the assessment of five disinterested house- 
holders,” etc. Thus, whether or not a street shall be va- 
cated is by statute left to the discretion of the village 
board, and it is they who say whether the vacation is ex- 
pedient for the public good. In the case of Howard v. 
Clay County, 54 Nebr., 443, this court, construing a sim- 
jlar section (Compiled Statutes, ch. 78, sec. 46) provid- 
ing for the opening of section lines whenever the public 


‘good requires it, said: “The propriety or necessity of open- 


ing and working a section-line road is committed to the 
discretion of the county board.” In the case of Beall v. 
State, 9 Ga., 367, itis said: “When a special jurisdiction 
is conferred by the legislature on commissioners for the 
purpose of ascertaining certain facts, which they are re- 
quired to certify, and they do so certify, their certificate 
is the evidence of their judgment, and is as conclusive as 
any other. judgment upon the particular question sub- 
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mitted to them,—it appearing upon the face of such certifi- 
cate that they acted within the jurisdiction conferred upon 
them by the statute.” In the case of Parks v. City of Boston, 
8 Pick. [Mass.], 217, it is said: “The power vested in the 
mayor and aldermen of Boston as to laying out. or altering 
streets, ‘whenever in their opinion the safety or conyeni- . 
ence of the inhabitants shall require it,’ is judicial.” It 
is, of course, elementary that a collateral attack upon 
other grounds than those which go to the jurisdiction of 
the tribunal pronouncing the judgment, does not lie. In 
the case of United States v. Doherty, 27 Wed: Rep., 730, it 
is said: “Though the acts of special tribunals can not be 
in general reviewed, except_as provided by law, they may 
be examined collaterally as respects their jurisdiction, and 
as regards acts in excess of power; and as to such acts 
their proceedings will be held unauthorized and void.” 
The action of the village board in vacating the streets hav- 
ing the force and effect of a judgment, a party secking to 
be relieved against it because of irregularities and infor- 
malities must proceed in some manner provided by 
statute. Harman v. Moore, 112 Ind., 221. It is elemen- 
tary that irregularities not jurisdictional in their nature 
will not render the board’s action a nullity, and such 
action can not be collaterally attacked. The petition in 
the case at bar, eliminating all immaterial allegations and 
conclusions of the pleader, alleges substantially, that on 
the 4th day of February, 1895, the village board passed 
an ordinance declaring it necessary and expedient for the 
public gocd to vacate certain streets and alleys; that by 
said ordinance the board provided for the appvintment of 
five appraisers to ascertain the damages sustained by the 
proposed vacation; that such appraisers, accompanied by 
one of the defendants, and riding in a conveyance fur- 
nished by him, viewed the lands to be affected by the vaca- 
tion, consuming two hours’ time, and reported that, in their 
opinion, no damages would be sustained; that on the 26th 
day of February, 1895, the board received and adopted the 
report, and passed an ordinance vacating the streets and 
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alleys; that the vacation proceedings were had solely at 
the instance and request of the defendants, and upon the 
promise made by them that, if the vacation should be 
had, they would expend large sums of money in public im- 
provements; that certain of the abutting property owners 
were not given notice of the proposed vacation; that the 
vacation of the streets deprived certain owners of access 
to their property and of the right to use the streets; that 
no damages were ever assessed or paid to the owners of 
property abutting; that the defendants have blocked up 
the streets, built fences across the same, and are cutting 
down valuable timber thereon. The allegations in the 
petition that “such proceedings and all of them were 
fraudulent, unlawful aud void”; that the proceedings 
were had “for the purpose only of allowing the Bellevue 
Improvement Company to convert said streets, avenues and 
alleys and all other property abutting thereon owned by 
others to its own use”; “that no necessity or expediency 
ever existed for the vacation of the streets, avenues and 
alleys, or any of them”; that the “vacation if nade would 
thereby be a violation of the constitution”; and other like 
statements, are merely the conclusions of the pleader, and . 
do not in any way aid the petition in stating a cause of 
action. Under our Code the pleader is only required to 
state the facts which constitute his grievance, and upon 
such facts the court grants the relief to which under the 
law he may be entitled, without reference to the pleader’s 
conclusions of law. Without reference to the fact that the 
petitioner in this case is the village whose board. of trus- 
tees passed the ordinances complained of, it is manifest 
that the suit sought to be maintained is a collateral attack 
upon the action of the board in vacating the streets and 
alleys mentioned; and it is, therefore, only necessary to 
determine whether the petition contains facts sufficient to 
show that the proceeding of the board vacating the streets 
was a nullity, as contended by counsel for plaintiff in 
error. It appears that the board acted in compliance with 
the provisions of subdivision 28, section 69, of the act ap- 
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proved March 1, 1879. It is apparent that they were act- 
ing within their jurisdiction. Any irregularity or infor- 
mality in the proceedings which is not jurisdictional can 
not avail the petitioner. 

It is alleged that the vacation proceedings were had at 
the instance and request and upon the promises of certain 
of the defendants. It is clear that, to sustain the conten- 
tion that this should annul the ordinances of the village 
board, would involve an exercise by the court of a power 
to inquire into the motives of the members of the village 
board in the enactment of an ordinance, and pronounce it 
invalid if such motives are found bad. In Blliott, Roads 
and Streets, p. 664 [2d ed.,p.963], it is said : “Whether it is 
expedient to discontinue a highway is a question for legisla- 
tive decision, and when the authority to discontinue is 
delegated to local officers, and no restrictions are placed 
upon its exercise, the officers are iuvested with a very broad 
discretion, and unless this discretion has been abused the 
courts can not interfere. This is in accordance with the 
general rule that, where officers are invested with discre- 
tionary power, courts will not substitute their judgment 
for that of the officers invested by law with the right to 
decide upon the necessity or expediency of doing a 
designated act.” In the case of Knapp v. St. Lows, 56 8. 
W. Rep. [Mo.], 1102, it is said: “The vacation of a por- 
tion of a street by a municipality at the instigation of 
a private corporation, that the corporation may use such 
vacated portion in the extension of their premises, is not 
such fraud as will authorize the courts to invalidate the 
ordinance.” Bowen v. Hester, 143 Ind., 511. In the case 
of State v. City of Elizabeth, 54 N. J. Law, 462, it is said: 
“The fact that one of the reasons for vacating that portion 
of the street was to accommodate a person over whose 
lands the vacated portion ran does not invalidate the 
ordinances.” It follows that the ordinances assailed are 
not invalid because of the fact that certain owners of abut- 
ting property actively sought to bring about the vacation. 

It is alleged that certain of the property owners other 
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than the defendants did not receive notice of the proposed 
vacation. The act under which the board proceeded makes 
no provision for notice to abutting property owners, and, 
for aught that appears from the petition, such owners may 
be perfectly content with the action of the board, having 
acquiesced in the vacation of the streets. The fact that the 
appraisers were conveyed in a carriage furnished by one 
_ of the defendants while making their view and the fact 
that the view did not consume more than two hours, are 
not sufficient to constitute fraud. The allegation that 
certain owners were, by the vacation of the streets, de- 
prived of access to their property, and of the right to the 
use of the streets, is a truism, and is an unavoidable inci- 
dent to the vacation of streets and highways in all cases. 

After a careful examination of the petition in the case 
at bar, we are convinced that it fails to disclose facts 
sufficient to show that the ordinances of the village board 
yre void, and, those ordinances being valid, the petitioner 
was not entitled to the relief prayed for, and the demurrer 
was by the trial court properly sustained. It is therefore 
recommended that the judgment of the district court in 
sustaining the demurrer and in disniissing the petition be 
affirmed. 


Hastines and Day, CC., concur. 
By the Court: [For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


F. C. AUSTIN MANUFACTURING COMPANY Y. COUNTY OF 
Brown. 


FILED JUNE 4, 1902. No. 11,642. 
Commissioner’s opinion, Department No. 1. 


1. County Board of Equalization: AnrTicrpaTineg Levy: Loar or 
CONSTITUTION AND STATUTE. Under the provisions of section 34, 
article 1, chapter 18, Compiled Statutes, 1399, it is not unlawful 
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for a county board, after estimate made and prior to its meet- 
ing as a board of equalization, to anticipate the levy for the 
current year, and contract an indebtedness upon a particular 
fund within the estimate, although there is at the time no 
money in the treasury to the credit of such fund for the pay- 
ment of the indebtedness, if in contracting such indebtedness 
the board remain within the limits prescribed by the constitu- 
tion and the statutes. 


2. Action Against County: Conrracr or Purcnase. In an action 
against a county to recover the purchase price of certain road 
machines which have been received and retained by the county, 
an answer which alleges that at the time the contract of pur- 
chase was made there was no money in the treasury to the 
credit of the proper fund for the payment of the same, fails to 
state a defense. 


3. Answer. Answer examined, and held not to state a defense. 


Error from the district court for Brown county. Tried 
below before Westover, J. Reversed. 


A. W. Scattergood, Moses P. Kinkaid and Bartlett, 
Dundy and Martin, for plaintiff in error. 


Ei. M. Davisson and J. 8. Davisson, contra. 


KIRKPATRICK, C. 


. 


This is an action brought in the district court. for‘Brown 
county by the IF. C. Austin Manufacturing Company 
against the county of Brown to recover the sum of $582.58, 
claimed as balance due on the purchase price of three 
Austin reversible road machines or graders which plain- 
tiff in error sold to defendant in error. It is disclosed by 
the petition that on May 24, 1892, plaintiff in error sold 
and delivered to the county of Brown three Austin 
reversible road machines at an agreed price of $675, being 
$225 each. The. petition alleged that the machines were 
reasonably worth said sum; that- they had been received 
and retained by the county and used by it ever since; that 
in May, 18938, defendant in error delivered to plaintiff in 
error county warrants for the sum of $225 and interest, 
being in full payment for one of the three road machines; 
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that the county had failed, neglected and refused to pay for 
the other two machines; that plaintiff in error had filed 
a claim with the county board for the balance due on the 
contract, which claim the county commissioners rejected ; 
that an appeal had been taken to the district court. Trial 
was had in the district court, which resulted in a finding: 
and judgment for defendant in error, and the dismissing of 
plaintiff’s petition. From this judgment plaintiff in error 
brings the case to this court for review. 

Many questions are presented and argned in briefs, most 
of which we do not deem necessary to consider. ‘The prin- 
cipal question raised by plaintiff in error is that the 
answer filed by defendant in error failed to state any de- 
fense, and that plaintiff in error was entitled to a judg- 
ment for the amount due upon the pleadings. The answer 
in question, omitting formal parts, is as follows: 

“Comes now the defendant Brown county by E. M. 
Davisson, county attorney, and in answer to the petition 
of plaintiff filed herein denies each and every allegation 
therein contained. Defendant further answering the peti- 
tion of the plaintiff, alleges the facts to be as follows: 
During the first part of the year 1892 the board of county 
commissioners, composed at that time of J. A. Nay, chair- 
man, J. R. Williams and T. A. French, members, nego- 
tiated with the plaintiff for the purchase of three road 
graders at an agreed price of $625; that a committee was 
appointed of their number to try said graders, and if found 
satisfactory, to accept the same; no report of said com- 
mittee was ever made, but it is presumed that they were 
accepted, as the machines have been in use of the county 
ever since. In payment of the road graders, the county 
commissioners, J. A. Nay and J. R. Williams, I’rench 
being absent from the county at the time, issued to the 
plaintiffs three promissory notes, which are a part of the 
files in this case and will not be set out herein. The first . 
one of these notes was paid by warrant on the subsequent 
levy of the year following, but the other two stand unpaid, 
and are the basis of the action sued herein. 
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“At the time this contract was made with the plaintiffs 
no funds were in the treasury out of which the said sums 
named in said contract could have been paid, neither had 
a vote of the people of Brown county been taken, nor had 
the proposition been submitted at any election for that 
purpose. That the said notes were on file for a long time 
with the county board in the original form in which they 
were given, and that afterwards the plaintiffs herein filed 
an open account with the board of said defendant county, 
which said account, together with the notes mentioned, 
form a part of the records of this action, of selling to that 
county a batch of said graders.” 

The substance of this answer is that the county pur 
chased the road machines as set out in plaintiff’s petition, 
accepted them and has used them ever since, and that at 
the time the contract was made, no money was in the 
county treasury upon which a warrant could have been 
drawn. It is very apparent that this answer wholly fails 
to state a defense. The plaintiff was entitled to a judg- 
ment upon the pleadings for the amount due. 

Defendant in error bases its contention upon section 
34, article 1, chapter 18, of the Compiled Statutes, 1899, 
which is as follows: “It shall be unlawful for the county 
board of any county in the state to issue any warrants for 
any amount exceeding the aggregate of 85 per cent of the 
amount levied by tax for the current year, except there be 
money in the treasury to the credit of the proper fund for 
the payment of the same; nor shall it be lawful for the 
county board to issue any certificate of indebtedness in 
any form in payment of any account or claim, nor to make 
any contracts for or to incur any indebtedness against the 
county, in excess of the tax levied for county expense dur- 
ing the current year, nor shall any expenditure be made 
or indebtedness be contracted to be paid out of any of the 
funds of said county in excess of the amount levied for 
said fund.” Defendant in error contends that inasmuch 
as the contract was entered into on the 24th day of May, 
1892, the tax for that year not having at that time been 
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levied, and no money being in the county treasury, the con- 
tract was absolutely void. We are unable to accept this 
construction of the statute. By statute it is made the duty 
of the county board at their meeting in January to make 
an estimate of the funds necessary to meet the expenses 
and obligations of the county for the current year. After 
this has been done the county is not deprived of its right 
to contract because of the fact that no levy for taxes has 
in fact been made. The first step in the levy of the taxes, 
that is, making the estimate, has been taken; and there is 
no doubt of the authority of the board to anticipate the 
levy for the current year, remaining within the constitu- 
tional and statutory limits, and enter into such contracts 
as the welfare of the county may require. To accept the 
constrnction contended for by defendant in error would 
be to deprive absolutely the county of the right to con- 
tract, even for necessaries, in order to transact the busi- 
ness of the county from the first:day of January until the 
levy of taxes for county purposes the latter part of May 
of each year, unless money was in the county treasury 
upon which to draw warrants. This was not the purpose 
of the legislature, and is not the law. The answer filed 
by the county failed to allege what the estimate for county 
expenses in January was; what the levy authorized by 
statute for the current year would produce; what, if any, 
indebtedness had already been contracted by the county 
vpon the fund for road purposes or upon the general fund. 
In this respect the answer wholly failed to state a defense 
to the cause of. action alleged in the petition. It is ap- 
parent, not only from the pleadings, but from the agreed 
statement of facts upon which the case was tried, that 
plaintiff in error was entitled to a judgment. If defend- 
ant in error has a valid defense to the cause of action set 
up by plaintiff in error, it should, under proper pleadings, 
“be permitted to show such defense. 
Having reached a conclusion that the case must be re- 
versed, other questions, including the question of the 
extent to which the county had a right to contract, will 
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not be discussed or determined. The judgment of the trial 
court is wrong, and it is therefore recommended that the 
same be reversed. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
REVERSED. 


’ 


SmitH PREMIER TYPEWRITER COMPANY VY. ELISHA H. 
MAYHEW ET AL. 
FILep JuNP 4,1902. No. 11,881. 
Commissioner’s opinion, Department No. 2. 


1. Assignment of Error: ADMISSION or IMPROPER EVIDENCE: CASE 
TrreD To Court. In a case tried to the court without a jury 
an assignment of error based on the admission of improper 
evidence will not be considered, because of the rule that the 
admission of such evidence is not in ifself a ground for reversal. 
Whipple v. Fowler, 41 Nebr., 675, 681; Ward v. Parlin, 30 Nebr., 376. 


2. Finding of Court: QUESTION oF Fact: CoNFLICTING EvIDENCE. The 
finding of the court upon questions of fact is entitled to the 
same weight and consideration as the verdict of a jury. Where 
such finding is based upon conflicting evidence, and upon a 
eareful examination of the whole record we are unable to 
say that the finding is clearly wrong, it will not be set aside. 


3. Promissory Note: CONSIDERATION: SUPPRESSION OF CRIMINAL 
Prosecution. If the consideration for the giving of a note 
is the suppression of a criminal prosecution, the transaction 
is illegal and void, and no recovery can be had thereon. 


$ : PromisE NOT TO INSTITUTE. It is not 
material in such a case that no criminal prosecution was 
actually commenced. A promise not to institute a prosecution 
is as illegal a consideration as the dismissal of a prosecution 
already instituted. 


Error from the district court for Douglas county. 
Tried below before SLABAUGH, J. Affirmed. 


Baldrige é& De Bord, for plaintiff in error. 


W. A. Foster and J. J. Boucher, contra. 
12 
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BARNES, C. 


The plaintiff commenced an action in the district court 
of Douglas county by filing its petition upon a promissory 
note, of which the following is a copy: 

“$1,000 OMAHA, Nusr., June 7, 1894. 

“Six months after date we jointly and severally promise 
to pay to the Smith Premier Typewriter Company, One 
Thousand Dollars at Omaha, Nebr., value received, with 
interest at the rate of seven per cent. per annum from date 
until paid. 

(Signed) “E. H. Mayhew, J. J. Boucher, J. T. 
Daily, I’. F. Roose, M. H. Hoerner, 
Frank E. Moores, Rudolph Beul, J. 
W. Cady, H. A. Porten, J. W. Malone, 
Frank E. Hartigan, M. Wulpi, T. B. 
Minahan.” 

Summons was issued and served upon a part of the 
signers of said note, to wit, J. J. Boucher, Franklin F. 
Roose, Mel H. Hoerner, Frank E. Moores, John W. Cady, 
John W. Malone, Meinrod Wulpi and John T. Daily. No 
summons was ever served upon any of the other defend- 
ants, and there was no appearance in the case except by 
those last above named. The petition was in the usual 
form, and the defendants who were served appeared and 
filed an answer, in which several defenses were pleaded, 
only one of which concerns us in this inquiry, and is as 
follows : 


“For a further defense in and to said action these de- 
fendants allege that on or about the first day of June, 
1894, and for several years prior thereto, the above-named 
defendant, Elisha H. Mayhew, was in the employ of the 
said plaintiff in the city of Omaha, said county, and state, 
having full and exclusive charge of the business of said 
plaintiff in the sale of its typewriters and the collection 
and receipt of money due to it on account of such sales; 
that on or about said June 1, 1894, it was discovered that. 
Mayhew had embezzled the money of the plaintiff com- 
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pany, and said plaintiff represented to these defendants 
that said Mayhew had appropriated to his own use, with- 
out the knowledge or authority of said plaintiff, and had 
embezzled from said plaintiff the sum of about $1,000; 
and said plaintiff further represented to these. defendants 
that it was about to begin criminal proceedings against 
said Mayhew under the laws of the state of Nebraska to 
punish said Mayhew on account of and because of said 
embezzlement of said $1,000, but that it, the said plaintiff, 
would refrain from such prosecution and would not prose- 
cute said Mayhew criminally and would take no action 
criminally, nor allow any action criminally to be taken 
against. said Mayhew if these defendants would make, 
execute and deliver to it their promissory note in a sum 
equal to the amount embezzled by said Mayhew, due six 
months after date with interest thereon at the rate of 
seven per cent. per annum from date until paid. These 
defendants further allege that in pursuance of said 
proposition made by said plaintiff to defendants herein 
that said plaintiff would refrain from criminally prose- 
cuting said Mayhew, and would not allow said Mayhew 
to be criminally prosecuted, and for no other purpose 
whatever, and for no other consideration whatever these 
defendants made, executed and delivered to plaintiff the 
note set out in plaintiff’s petition. Defendants further 
allege that on the date of the delivery and at the time of 
the delivery of said note to plaintiff said plaintiff stated 
and represented to these defendants that the amount ap- 
propriated and embezzled by said Mayhew was the sum 
of $931.56, and thereupon said plaintiff indorsed upon 
said note as of said date, the sum of $68.44.” 

It was further alleged in the answer that before the giv- 
ing of the said note the said Mayhew had indorsed and de- 
livered to the plaintiff a mortgage upon certain property 
in Council Bluffs, Iowa, for $1,000 ; and that it was agreed 
that the same should be held by the plaintiff, and, in case 
defendants were required to pay the note in suit herein, 
said note and mortgage should be turned over to them as 
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an indemnity for such payment. It was further alleged 
that the note and mortgage upon the Council Bluffs prop- 
erty had been collected by plaintiff, and that the note in 
suit had been paid thereby, and should be ordered canceled 
and delivered up to the defendants. To this answer there 
was the proper reply, and upon the issues thus joined the 
cause was tried to the court, a jury having been waived in 
open court by both parties. The court, at the conclusion 
of the trial, found against the defendants upon the defense 
of payment, and in fact upon all of the issues, except the 
one raised by that portion of the answer above quoted. 
Upon that question the court found that the note in suit 
was signed by the defendants as sureties for Mayhew, for 
the consideration and as alleged therein; that the same 
was illegal and void, and upon such finding dismissed the 
action as to all of the defendants herein. Plaintiff filed 
a motion for a new trial, which was overruled. Thereupon 
it brought the case to this court upon petition in error. 

1. It is contended by plaintiff in error that the court 
erred in receiving certain evidence on the trial of this 
cause. Ina case tried to a court without a jury the ad- 
mission of improper evidence is not in itself a ground for 
reversal. This rule is so well established in this state that 
it is unnecessary to cite authorities in support of it. This 
being the case, we are not required to consider this assign- 
ment of error. It will be presumed that the trial court 
only considered such evidence as was competent and 
proper to be considered by him. Whipple v. Fowler, 41 
Nebr., 675, 681; Ward v. Parlin, 30 Nebr., 376. 

2. As we view this case there is but one question before 
us for our consideration, which is, is the evidence sufficient 
to sustain the finding and judgment of the trial court? and 
we will now proceed to consider that question. The fol- 
lowing are the undisputed facts as shown by the record: 
In the year 1891 the plaintiff established an agency in the 
city of Omaha for the’sale of its typewriter machines and 
supplies, and placed the defendant Mayhew in charge 
thereof, with full power and authority to sell its machines 
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and supplies and collect the moneys due therefor; that 
Mayhew continued in charge of such agency and was the’ 
agent of the plaintiff from the time it established its said 
business until about the 7th of June, 1894; that he had 
built up a large and successful business, and theretofore 
had been the trusted employee of the plaintiff. Sometime 
in May, 1894, the auditor of the plaintiff visited Omaha 
and checked up Mr. Mayhew’s books, which showed quite 
a large amount of past-due claims. Some of these were 
turned over to an attorney for collection, and after he left 
Mayhew ordered them turned back to himself. This fact 
coming to the knowledge of plaintiff, it sent its auditor, 
one Edwin MeMurchy, to Omaha about the last days of 
May; who, when he reached the city, found Mayhew absent 
in the country. MecMurchy immediately took possession 
of Mayhew’s books, commenced an examination of them, 
visited certain of Mayhew’s customers in Omaha, and thus 
ascertained before Mayhew returned that he was short in 
his accounts. He telegraphed Mayhew to come home, and 
continued his investigation. By the time Mayhew re- 
turned McMurchy discovered that he had converted to 
his own use certain sums of money belonging to the plain- 
tiff, amounting to about $300 or $400. When Mayhew 
came into the office McMurchy immediately charged him 
with being short in his accounts, and with being an em- 
bezzler. Mayhew admitted that he was short in his ac- 
counts, and told MeMurchy he was sorry he came so soon; 
that if he had remained away a little longer he was pre- 
pared to raise the money and pay up the shortage, and that 
nothing would ever have been known about it. McMurchy 
immediately called upon Mr. De Bord, the plaintiff’s attor- 
ney, and consulted him in relation to the matter. It was 
suggested that perhaps the arrangement that Mayhew had 
in view, to pay up the shortage, might still answer ‘for 
that purpose. Thereupon Mayhew and De Bord went that 
same evening to Council Bluffs, and Mayhew obtained a 
note for $1,000 and a mortgage securing it, to be executed 
to him by Leora Sweigert and Amos Sweigert upon their 
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home in that city. This note and mortgage he immediately 
' assigned to the plaintiff. McMurchy continued his inves- 
tigation, and the next day told Mayhew that the amount of 
the shortage was continually increasing, and that he was 
satisfied that the note and mortgage so assigned to plain- 
tiff was not sufficient to cover the amount of the shortage 
that the books would show when his investigation was 
finally completed. He demanded and insisted on having 
security to double the amount of the defalcation. There- 
upon Mayhew attempted to raise the money among his 
friends to pay off the shortage, but was unsuccessful, and 
he applied to the defendant, Boucher, who was a friend 
of his, and who belonged to the same order as he did, to 
assist him. <A conversation was had between Boucher, 
Mayhew and McMurchy, in which it was stated by Boucher 
that Mayhew’s friends were unable to raise the money; and 
MeMurchy was asked if a note.signed by Mayhew and a 
number of his friends would be accepted in place of the 
money. McMurchy replied that he was taking a different 
course in this case from that usually taken by the plaintiff 
in cases of embezzlement; that he would wire the president 
of the plaintiff and ascertain if such a note would be re- 
ceived. The next day he exhibited a message to Boucher 
to the effect that plaintiff would receive a note for $1,000, 
due in six months, with interest at the rate of seven per 
cent., signed by Mayhew and his friends as security, which 
security should be approved by Mr. De Bord, in lieu of the 
money. Thereupon De Bord made out the note, which was 
signed by Mayhew and Boucher, who took it, and made a 
canvass among the friends of Mayhew, members of the 
lodge to which he belonged, in order to obtain additional 
signatures. It is established beyond question that 
Boucher, at the time he procured the signatures of each 
of the other defendants, informed them that the plaintiff 
_had discovered that Mayhew was short in his accounts to 
the amount of about $1,000; that McMurchy, acting for 
the plaintiff, had told him (Boucher) in Mayhew’s pres- 
ence that, in case the money was not paid, or the security 
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given within a few days, the plaintiff would prosecute 
Mayhew for embezzlement, and send him to the peniten- 
tiary; that if the money was paid, or the note in question 
signed and delivered, then no prosecution would be had. 
Each one of the defendants testified that upon being told 
these facts by defendant Boucher they signed the note in 
question for the purpose of preventing such criminal 
prosecution. It is further shown that none of the defend- 
ants owed the plaintiff anything, or had any interest in 
the transaction whatever, except to assist Mayhew and 
prevent a criminal prosecution. It was further shown 
that the fact of the giving of the Council Bluffs mortgage 
of $1,000 to the plaintiff was made known to the defend- 
ants, and each of them, and it is admitted by the plaintiff 
that it agreed that, if the note in question herein was paid 
promptly when it became due, it would retain the Council 
Bluffs mortgage and the defendants should have the bene- 
fit of the same for their indemnity. It was further shown 
that when the investigation which was made at that time 
was completed so that the plaintiff was ready to receive 
the note in question, the shortage apparently amounted 
to $931.56; that thereupon the note was delivered to. Mc- 
Murchy or De Bord, and there was indorsed as a payment 
thereon the sum of $68.45, so as to make it correspond 
with the amount of the shortage which had been thus as- 
certained. It is further shown that when the note became 
due it was not paid, but was protested, and that thereupon 
defendant Boucher wrote a letter to the plaintiff, setting 
forth the facts claimed in the answer of the defendant that 
the note was given for the sole purpose of preventing the 
criminal prosecution of Mayhew. , 

The only point in dispute in this record is whether or not 
MeMurchy told Mayhew, and also told Boucher in May- 
hew’s presence, that if the note was not given or the money 
paid within a few days the plaintiff would prosecute May- 
hew for embezzlement, and send him to the penitentiary ; 
and, if the matter was thus arranged and settled, ne 
prosecution should be had. The testimony upon this point 
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is conflicting. Boucher testifies positively to these facts. 
- His evidence is in substance as follows: That Mayhew, 
the principal on the note, called upon him about May 24, 
1894, and stated that he (Mayhew) had been found to be 
short several hundred dollars in his accounts with his em- 
ployer, the Smith Premier Typewriter Company, and that 
the auditor of the company had threatened a criminal 
prosecution unless the amount should be paid forthwith; 
that on the following day, Mayhew, with McMurchy, the 
auditor of the company, called upon him, and MeMurchy 
stated that Mayhew was short five or six hundred dollars; 
that his instructions from the home office were that when- 
ever he found any employee of the company to be short in 
his accounts to take no risk, and not to delay, but cause 
arrest and prosecute; that he had wired the president of 
the company about Mayhew’s shortage, and had received 
a reply to take no chances, but prosecute; that out of 
friendship for Mayhew he had not followed instrnctions 
to prosecute, and would not do so if the amount should be 
either paid or secured; that unless Mayhew should raise 
the money at once, he would have to begin a criminal 
prosecution against him. The following extracts are from 
Boucher’s testimony : 

Q. Was there anything said in that conversation about 
the company refraining from prosecuting? 

A. Yes, sir. 

Q. What was it? 

A. MeMurchy said that unless the amount was paid 
forthwith, or immediately secured until the money could 
be procured within a day or two, criminal proceedings 
would be at once instituted and Mr. Mayhew would be 
arrested ; and that, of course, if the money should be forth- 
with paid, or the security furnished, that he would not be 
arrested and prosecuted. 

Q. What was this proposition that he said he would 
lay before the company? 

A. Whether or not the company would accept a note, 
due in six months or a year, from Mr. Mayhew and his 
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friends, for the amount of the shortage that should de- 
velop. : 

The witness further testified that he received the note 
from the attorney of the company, and took it to the other 
signers, and stated to them, among other things, that May- 
hew was short with the company about a thousand dollars; - 
that the company was about to prosecute him, but would 
refrain from doing so if a note with sufficient signers could 
be procured; and thereupon the others signed the note. 
The other defendants testified that these statements were 
made to them. In answer to a direct question the witness 
said: “It was expressly stated by Mr. McMurchy upon at 
least one occasion, and I think upon each and every occa- 
sion, when the matter came up, that the company would 
accept this note and would not prosecute Mr. Mayhew. 
Mayhew was never prosecuted for embezzling from the 
company.” A letter from the witness to the president of 
the company, written when the note came due, was re 
ceived in evidence. In that letter it was stated that the 
writer and the other signers of the note were induced to 
sign upon the promise of the company, through MeMurchy, 
that if they should sign, then Mayhew would not be prose 
cuted. A letter from the president in reply was received © 
in evidence. Therein the writer stated that McMurchy 
had instructions from the company to prosecute all de- 
faulting employees, but that the company had in this in- 
stance instructed him to, take a note properly secured 
instead. On cross-examination of Mr. Boucher, by Mr. - 
De Bord, the following testimony was given: 

Q. Did Mr. McMurchy ever promise to you, or say in 
‘your hearing, that the consideration of this note was that 
Mr. Mayhew was not to be prosecuted? 

A. He did. 

Q. When and where? 

A. He said that on the morning after I had submitted 
to him the proposition of giving a note instead of paying 
the cash and at the time when he had said that he had 
received word from the Smith Premier Typewriter Com- 
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pany that they would accept a six months’ note to be ap- 
proved by you in lieu of the cash. 

Q. Where did that occur? 

A. In my office. ; 

Boucher’s testimony was fully corroborated by the evi- 
dence of Mayhew. Mr. Moores, one of the defendants, on 
cross-examination, testified : ; 

Of course, when I put my name to a piece of paper, if 
’ necessary, I expect to make that name good, if possible; 
but in this case it was done to prevent the Smith Premier 
_ Typewriter Company prosecuting Mayhew. I had every 
confidence to believe that Mr. Mayhew and his friends 
would pay this amount, and this signing the note was but 
a temporary step to stop criminal prosecution against 
him. 

The testimony of the other defendants was to the same 
effect. McMurchy, who testified in the case, denied that 
he made the statements detailed by Mr. Boucher and Mr. 
Mayhew. It does appear, however, in McMurchy’s testi- 
mony, that Mayhew continued to try to interest his friends 
in the matter, and a proposition was made to Mr. De Bord 
and himself, in Mr. De Bord’s office in the New York Life 
Building, that certain of Mr. Mayhew’s friends would 
sign a note with him for $1,000, McMurchy said: 

I stated at that time that we were acting not in ac- 
cordance with the plans set forth by the president of the 
company in cases of embezzlement, and that I would be 
‘compelled to communicate with Mr. Smith before I could 
accept anything of the sort. 

Mr. McMurchy further testified in answer to this ques- 
tion: 

Did you—In this conversation with Mr. Boucher, was 
there mentioned between you any reason why the pro- 
ceedings in the case of shortage in accounts of embezzle- 
ment in the Mayhew case should be some different from 
others? 

A. Yes, sir. I think JI stated Mr. Mayhew was an old 
emplcyee of the company, a friend of the Smith boys; that 
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he was a member of the same lodge that they were. I 
think I said to him after the proposition by Mr. Mayhew 
that some of his lodge friends would help him out. 

Mr. McMurchy, on being asked a question by Mr. De 
Bord, stated: 

You advised me that it would be best not to prosecute, 
and that the settlement as made would be the best thing; 
that Mayhew was a young man, quite prominent; that he 
had committed no crime previous to that time, and that 
circumstances connected with the case were an excuse for 
his embezzlement. 

He further testified, in speaking of Mr. Mayhew, as fol- 
lows: 

At the time he was presented with the accusation that 
he had embezzled these amounts he stated that he was 
preparing to pay them, and at all times and all through 
his conferences with me it was towards his paying up the 
amount that he had appropriated. 

Q. State whether you ever remember of Mr. Mayhew’s 
breaking down, and crying, and begging for leniency? 

A. Yes. 

Q. He did that several times? 

A. Yes, he did that in your presence and in mine. 

The court asked MceMurchy the following question: 

Q. What was the object,—what did you understand at 
the time, if the note had not been given or security had 
not been given,—what did you understand would occur? 

A. I did not understand anything, for the reason that 
I would be compelled to follow instructions from Syra- 
cuse, from Mr. Smith, in that respect. 

It had been previously shown that Mr. McMurchy’s in- 
structions from Syracuse or from Mr. Smith were in all 
cases where. there was a shortage to immediately prose 
cute for embezzlement, and take no chances. 

The circumstances in this case are such as to corroborate 
the testimony of Mr. Boucher. It is proper to observe that 
Mr. Mayhew had assigned the note and mortgage for 
$1,000 to plaintiff to pay his shortage, which was then 
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understood to be less than that amount. He had made 
restitution in full, so far as was then known. If he was 
not threatened with a criminal prosecution unless he 
should procure the note in question, thus securing doubie 
the amount of his shortage, and was not promised im- 
munity in case he should do so, why was he breaking 
down, crying, begging for leniency, and making such stren- 
uous efforts to comply with the plaintiff’s demands? If 
there had been no threat to prosecute Mr. Mayhew, and 
no agreement to refrain from such prosecution, it is diffi- 
cult to conceive why, or for what consideration, the note 
in question was given by these defendants. They were not 
particularly interested in the transaction. It would have 
made no differenee to them whether Mr. Mayhew paid his 
debt to the plaintiff or not. Neither of them was in any 
way financially interested in the matter, nor in any man- 
ner security therefor. For want of space we do not feel 
justified in quoting any more of the testimony. It is ap- 
parent that the finding of the trial court was based upon 
conflicting evidence, and is entitled to the same weight 
and consideration as the verdict of a jury. After a full 
examination of the whole record we are unable to say’ that 
the finding of the court was clearly wrong, and therefore 
it will not be disturbed. If the consideration for the giv- 
ing of a note is the suppression of a criminal prosecution, 
the transaction is illegal and void, and no recovery can be 
had thereon. Buck v. First Nat. Bank, 27 Mich., 293; Clark, 
Contracts, 431; Tiedeman, Commercial Paper, 183; Sum- 
ner v.. Summers, 54 Mo., 340; Roll v. Raquet, 4 Ohio, 400; 
Henderson v. Palmer, 71 Tll., 579; Peed v. McKee, 42 Ia., 
689. It is not material in this case that no criminal prose- 
cution was actually commenced. “A promise not to insti- 
tute a prosecution is as illegal a consideration as the dis- 
missal of a prosecution already instituted.” Tiedeman, 
Commercial Paper, and Roll v. Raguet, supra. 

The court having found that the plaintiff had threatened 
to prosecute Mayhew for his shortage and send him to the 
penitentiary, and agreed that if the shortage was paid or 
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secured by the giving of the note in question, that no 
prosecution would be instituted, it follows that the judg- 
ment of the court upon such finding, declaring the note 
in question illegal and void and dismissing this action, 
was right, and should be affirmed. 

For the foregoing reasons we recommend that the judg- 
ment of the district court be affirmed. 


OLDHAM and PounD, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


PAUL PERRENOUD V. JOHN I’. HELM. 
Fitep June 4, 1902. No. 11,961. 
Commissioner’s opinion, Department No. 2. 


1. Malicious Prosecution: ADVICE OF COUNSEL: STATEMENT OF Facts 
To COUNSEL: ‘TESTIMONY OF CoMPLAINANT THERETO. In an 
action for malicious prosecution, where advice of counsel is 
relied upon as a defense, defendant, who was the complaining 
witness in the criminal prosecution, should not be allowed to 
testify that he related all of the circumstances to the attorney 
whose advice he sought, without stating what such facts and 
eircumstances were. 


2. Good-Faith of Complainant: GrotuNnp or Brier: TESTIMONY. 
The defendant in such a case should not be permitted to testify 
that he believed the plaintiff guilty ,of the crime with which 
he charged him, without requiring him to state to the jury 
the facts and circumstances on which he based his belief. 


3. Bias of Counsel: KNOWLEDGE OF COMPLAINANT: INSTRUCTION. 
Where there is some competent evidence tending to show 
that the attorney consulted by the defendant was not un- 
biased and unprejudiced in the matter, and that defendant 
when he sought such advice knew of that fact, the plaintiff 
is entitled to have the jury properly instructed on that ques- 
tion, and it is error for the trial court to refuse to give such 
an ‘instruction. 


Error from the district court for Red Willow county. 
Tried below before Norris, J. Reversed. 
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Webster S. Morlan, for plaintiff in error. 
W. R. Starr, contra. 
BArRngEs, C. 


The plaintiff herein commenced an action in the district 
court of Red Willow county to recover damages alleged 
to have been sustained by him on account of a malicious 
prosecution instituted against him by the defendant. The 
petition was in the usual form, and was sufficient to sus- 
tain a verdict in plaintiff’s favor. The prosecution com- 
. plained of was based upon the following complaint: 

“STATE OF NEBRASKA, \ Sa 
RepD WILLow County. ° 

“The complaint of John F. Helm, of said county, before 
me, G. 8. Bishop, county judge in and for said county, who 
being first duly sworn, deposes and says, that on the 4th 
day of July, 1899, in the county of Red Willow, and state 
of Nebraska, one William Byfield, one Gladfelter, 
first name to the affiant unknown; one Gladfelter, 
first name to this affiant unknown, and one Paul ' 
last name to this affiant unknown, then and there being 
did, with force and arms, and without the permission or 
consent of John I’. Helm, the occupant hereinafter named, 
unlawfully enter and go upon the cultivated Jand situated 
in the county of Red Willow and state of Nebraska, more 
fully described as follows, to wit: south half of northwest 
quarter, southwest quarter of southeast quarter of section 
eighteen, and northeast quarter of northwest quarter of 
section nineteen, township three, north of range twenty- 
eight west of the 6th P. M., which said lands at the time 
of said entry aforesaid, and a long timé prior thereto, were 
occupied by said John IF. Helm, the affiant; and the said 
John F. Helm did then and there, and at the time afore 
said, order, request and demand that the said William 
Byfield, Gladfelter, first name unknown, 
Gladfelter, first name unknown, and Paul , last 
name unknown, there being, did refuse upon said request 
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and demand of said occupant, John F. Helm, to go im- 
mediately therefrom, but on the contrary did remain and 
trespass upon said cultivated lands, and did do damage 
thereto and to the growing crops thereon, to wit: did cut 
down and destroy the growing crops thereon, the property 
of affiant, contrary to the form of the statute in such case 
made and provided, and against the peace and dignity of 
the state of Nebraska. 
“(Signed ) JOHN F. He. 
“Subscribed and sworn to before me this 4th day of 
July, 1899. 
“Seal. ] G. S. BisHop, County Judge.” 


The defendant by his answer admitted that he swore to 
the complaint, and denied each and every allegation in the 
petition. As a further defense he stated that he com- 
menced the prosecution under the advice of counsel, and 
alleged that the statements of the complaint were true, 
and were made in good faith, and upon his own personal 
knowledge of the facts alleged therein. The plaintiff filed 
a reply to this answer, which is in part as follows: 

“If the defendant advised with the county attorney of 
said county, in regard to the matters charged in the com- 
plaint filed by the defendant, in the case of the state of 
Nebraska against Paul Perrenoud, plaintiff herein, which 
plaintiff denies, the said county attorney had been prior 
thereto employed by the defendant, John I’. Helm, to rep- 
resent him in a civil matter in dispute between the said 
defendant and one William Byfield, said matter depend- 
ing on the same state of facts as said criminal prosecu- 
tion, and any advice which the said county attorney may 
have given the said defendant in regard to the matter 
charged in said complaint was given by the said county 
attorney for the purpose of advancing the personal in- 
terests of said defendant, and of aiding and assisting the 
said defendant in defeating the said William Byfield in 
the civil matter in dispute between them; all of which 
facts were, at said time, well known to the defendant; that 
by reason of the said county attorney having been em- 
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ployed by the defendant to represent him in such civil 
matter he was disqualified from advising or counseling 
the defendant in regard to the merits of said criminal 
prosecution.” 

Upon these issues there was a trial to a jury which re- 
sulted in a verdict for the defendant, and the plaintiff 
prosecutes error to this court. 

The following facts were shown upon the trial, and are 
established beyond question: The defendant rented the 
land over which this controversy has arisen, during the 
year 1898, from the State University, the undisputed 
owner thereof, through its board of regents, and paid 
therefor the sam of $40. One William Byfield had prior 
possession of the land, and, on obtaining his lease, defend- 
ant took possession thereof, and sowed rye on that part 
of it on which Byfield had an ungathered crop of corn, re- 
gardless of his rights therein. The defendant’s lease ex- 
pired on the 1st day of May, 1899, but it contained a pro- 
vision for extension as follows: 

“It is further agreed between the parties hereto that 
said Helm shall have the option of renewing this Jease for 
one year from May Ist, 1899, upon the payment by him, in 
cash, in advance, the full rental value of said land upon 
said first day of May, 1899, but in no case less than $40, 
annually.” 

Prior to May 1, 1899, Byfield had offered to pay the 
university $70 for a lease of the land for that year. Due 
notice of that fact was given to the defendant, who ten- 
dered $40 for a renewal of his lease, and employed W. R. 
Starr, the county attorney, whose advice he took when he 
commenced the criminal prosecution complained of in this 
action, to represent him before the board of regents of the 
university in attempting to secure the extension of his 
lease. He refused to pay $70 for an extension, as required 
by the board, and thereupon the land was duly leased to 
Byfield for the year 1899, who paid his money therefor, 
and a written lease was duly executed and delivered to 
him. All of these facts were fully known to both the de- 
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-fendant and his counsel, the county attorney, upon whose 
advice he says he relied when he commenced the criminal 
prosecution. As soon as Byfield had obtained his lease he 
commenced to build a fence around the land, consisting of 
posts and one wire. This fence the defendant cut down 
in several places, and it also appears that this was done 
under the advice of the county attorney, who was con- 
versant with all of the facts. When Byfield got ready to 
put some of the land in crop, he ordered his hired hands, 
of whom the plaintiff was one, to cut down a portion of 
the rye that the defendant had sown the fall before, and 
- which was scarcely worth cutting, to ciear the ground 
therefor. For obeying this order the plaintiff was arrested 
on July 4, 1899, on the complaint above set forth, was con- 
veyed from Indianola to McCook, was compelled to plead 
to the complaint, was required to furnish bail for his re 
lease, and to attend court upon the 6th day of July follow- 
ing, for trial, at which time he was dismissed by the county 
attorney without explanation, and the criminal prosecu- 
tion thus terminated. 

It clearly appears that there was sufficient evidence to 
sustain a verdict of the jury in favor of the plaintiff for at 
least: nominal damages, and the plaintiff contends that 
such verdict would have been rendered but for the errors 
complained of by him. 

1. The plaintiff claims that the court erred in permiit- 
ting the defendant to testify that he laid all of the facts 
of the case within his knowledge before the county attor- 
ney at the time that he took his advice and instituted the 
criminal prosecution complained of, without stating what 
facts he so laid before that officer. The evidence on that 
point is as follows: 

Q. When you saw the county attorney did you lay the 
facts of the case within your knowledge before him? (Ob- 
jected to as calling for a conclusion. Incompetent; no 
foundation laid, and leading. Ublenuons overruled. Ex- 


ceptions. ) 


13 
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A. Well, I came and told him that these men had 
started to cut the rye. 

Q. Answer the question; now answer “yes” or “no.” 

A. Yes, sir. 

Q. I will ask you whether or not you concealed any of 
the facts with reference to the parties from the county at- 
torney, and, if so, what were they? (Objected to as lead- 
ing and calling for a conclusion. Overruled. Plaintiff 
excepts. ) 

A. I did not. 

A complaining wituess will not be allowed to testify 
that he related all of the circumstances without stating - 
what they were; the inference as to what circumstances 
would constitute a proper disclosure being for the jury and 
not for the witness to draw. Jonasen v. Kennedy, 39 Nebr., 
313. It follows that the court erred in allowing this evi- 
dence to go to the jury, and such error must have been 
prejudicial to the plaintiffs rights. 

2. It is contended that the court erred in permitting the 
defendant to testify that he believed the plaintiff guilty of 
the crime charged in the complaint at the time he insti- 
tuted the criminal prosecution against him, without re- 
quiring him to state the facts and circumstances on which 
he based his belief. It is the facts and circumstances sur- 
rounding the prosecution from which the court or jury is 
required to determine whether or not there was probable 
cause for instituting the criminal prosecution. The facts 
must be such as to cause a reasonably prudent man to 
believe in the euilt of the person charged, before he will be 
justified in commencing a prosecution against him. It is 
therefore of the highest importance that these facts be 
detailed to the court and jury. It may be that, upon a 
full consideration of such facts, the court should deter- 
mine, as a matter of law, that there was or was not prob- 
able cause. If, however, that question should be submitted 
to the jury under proper instructions, then the evidence as 
to such facts must be before them, in order that they may 
properly determine the question. The jury in such a case 
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should be told what facts, under the evidence in the case, 
‘* found by them, would constitute probable cause, or want 
thereof. Jonasen v. Kennedy, supra. If one could justify 
setting on foot a criminal prosecution against another by 
simply saying that he believed that the person charged 
with the commission of a crime was guilty, no action could 
ever be maintained for malicious prosecution. We hold 
that the court erred in not sustaining the plaintiffs ob- 
jections to this evidence. The county attorney was al- 
lowed to give the same answer to this question over 
plaintiff’s objection, and the rule above stated applies with 
full force to his evidence. 

3. The plaintiff claims that the court erred in refusing 
to give the jury the fourth instruction asked for by him, 
which is as follows: 


“The court instructs the jury that before the defendant 
could shield himself by the advice of counsel it must ap- 
pear from the evidence that he made, in good faith, a full, 
fair and honest statement of all of the material circum- 
stances bearing upon the supposed guilt of the plaintiff 
which were within the knowledge of the defendant; or 
which the defendant could, by the exercise of ordinary 
care, have obtained, to a respectable, unbiased, impartial 
attorney in good standing, and that the defendant in good 
faith acted upon the advice of said attorney in instituting 
and carrying on the prosecution against the plaintiff.” 


In ordinary cases the refusal to give this instruction 
would not constitute error, but in the case at bar it is 
shown that the county attorney, to whom the defendant 
says he applied for advice, had been the defendant’s coun- 
sel in the civil matters out of which the criminal prosecu- 
tion arose. The connty attorney frankly admits that he 
acted for the defendant in all of the transactions relating 
to the leasing of the land; that he advised him to cut down 
the fence that Byfield pnt around it, although he knew 
that Byfield had obtained and held a lease of the premises 
for the current year. It was thus shown that he was not 
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a disinterested attorney, or, in other words, he could 
hardly be said to be free from bias in the matter. 

In Watt v. Corey, 76 Me, 87, it was held that it was 
for the jury to say whether the fact that the attorney un- 
der whose advice the defendant acted was also his attorney 
in a civil action against the plaintiff to recover the money 
charged to have been embezzled made the attorney an im- 
proper adviser. 

In White v. Carr, T1 Me., 555, it was held that when a 
person desires to bring an action against another and goes 
to an attorney who is directly interested in the subject- 
' .matter of the suit, and this interest is known to the client, 
if he takes the opinion of the attorney, so interested, that 
he has good cause of action, and acts upon it, and it turns 
out to be erroneous, in an action for malicious prosecution 
such opinion will not be sufficient to show probable cause 
though honestly given by the attorney. 

In the case at bar there was evidence which tended to 
show that defendant and his counsel, the county attorney, 
were using the criminal law to deprive Byfield of his ri ght. 
to the possession of the land in dispute, although they 
knew he had a valid lease of it from the true owner thereof. 
We are of the opinion that the instruction should have 
been given as requested. By refusing it the question of the 
incompetency of the attorney to give advice, he having 
been all the time the attorney for the defendant in the 
matters out of which the criminal prosecution finally 
arose, was withdrawn from the jury. They should have 
been properly instructed upon this point, and the failure 
to so instruct them we can well conclude was prejudicial 
to the plaintiff’s rights. 

The record contains many other assignments of error, 
but having determined that the ones discussed are suffi- 
cient to require a reversal of the judgment, we decline to 
pass upon the other questions. For the foregoing reasons 
we recommend that the judgment of the district court be 
reversed, and the cause remanded for a new trial. 


OLDHAM and PounpD, CC.,. concur. 
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By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed and 
the cause remanded for a new trial. 


REVERSED AND REMANDED. 


Nore.—Aalicious Prosceeution—Advice of Counsel. The advice of a 
justice of the peace is no defense to an action for malicious prose- 
eution. Olmstead v. Partridge, 82 Mass., 381.—W. F. B. 


VILLAGE OF PLAINVIEW V. REBECCA MENDELSON. 
FILED JUNE 4, 1902. No. 11,897. 
Commnissioner’s opinion, Department No. 2. 


1. Cities and Villages: SrpewaLkKs. The duty devolving on cities 
and villages to keep streets and sidewalks reasonably safe 
and fit for travel applies to defects in construction as well 
as neglect to repair, and the safety required extends to travel 
by night as well as by day. 


2. Sidewalks: TERMINI GRADUATED TO NaTurAL LEVEL OF GROUND. 
Where a sidewalk is built or suffered to remain on a part of 
the street only, its ends or termini must be so graduated to 
the natural level of the street as to permit pedestrians to 
safely pass from it to the street. Villaye of Ponca v. Crawford, 
23 Nebr., 662, 666, followed. 

3. Negligence: Facrs: ConriicTinG EvmpENce: Jury. When facts 
relied upon to prove negligence are undisputed, but are of 
such a character that different minds might reasonably draw 
different conclusions from them, the question of negligence 
should be submitted to a jury for its determination. 

4, Excessive Damage: JUDGMENT OF JURY AND Courr. Unless the 
testimony fairly shows the damages awarded by a jury to have 
been excessive, the judgment of the jury and of the trial court 
on the amount of damages will not be disturbed by this court. 

5. Instructions. Instructions examined and approved. 


Error from the district court for Pierce county. Tried 
below before ALLEN, J. Affirmed. 


George T. Kelly and Powers & Hays, for plaintiff in 
error. 


J. H. Berryman and Barnhart & Free, contra. 
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OLDHAM, C. 


This was an action for damages for personal injuries 
received on the sidewalk of the defendant village in the 
night-time. The negligence alleged in the petition was 
charged to consist in the manner in which the sidewalk 
was constructed, it being stated in the petition: 

“The sidewalk was constructed of pine planks about 
eight (8) feet wide, and said sidewalk connected with a 
piece of sidewalk only four (4) feet wide, leaving four (4) 
feet at the end of said eight (8) foot walk at an abrupt 
termination not being connected with the other walk. That 
at the point where the said eight-foot [walk] terminated, 
there was a distance of twenty (20) inches from the sur- 
face of the said sidewalk to the surface of the ground at 
the end of said walk, with no railing, guards, lights, 
notice or anything else to enable travellers to see said de- 
fects or to protect themselves from being injured thereby, 
that there was a street lamp on the corner across the street. 
from the point herein described, at said date, but the same 
was not lighted, and there was no protection, railing, 
notice or danger signal to shield or to protect people trav- 
eling along said street, or sidewalk from accident or in- 
jury, or to warn them thereof. And that said Locust 
street was, at the times herein mentioned, and now is one 
of the public thoroughfares of the defendant village, and 
was and is used by the public as such, and was so used at 
the time of the occurrence of the injuries hereinafter com- 
plained of by the plaintiff.” 

The petition then sets out that the plaintiff, without 
knowledge of the dangerous condition of the sidewalk, was 
traveling along said walk on a dark night, and while so 
traveling she stepped off the end of the eight-foot walk, 
and received the injuries complained of in the petition, and 
that her injuries were occasioned by the negligent con- 
struction of the sidewalk on the part of the village, and 
without any fault on her part. The village answered, de- 
nying negligence in the construction of the sidewalk, and 
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alleging that the injury, if any, was caused by the con- 
tributory negligence of the plaintiff. On the issues thus 
joined in the court below there was a trial to a jury, ver- 
dict for plaintiff for $2,400, judgment on the verdict, and 
defendant brings error to this court. 

The first question called to our attention in the brief 
of defendant village is that plaintiff’s petition fails to 
state a cause of action. This contention is based on the 
proposition that the negligence charged in the petition is 
directed against the manner in which the village con- 
structed its sidewalks, and not against its conduct in per- 
nitting. the sidewalk to become and remain in a dangerous 
condition after its construction; it being contended that 
in the construction of the sidewalk the municipality exer- 
cised legislative authority, “and no action for damages 
for an injury resulting from the lawful exercise of such 
authority can be maintained.” We have no criticism to 
offer on the abstract: proposition contended for,—that the 
village is not liable for the lawful exercise of its authority 
in the construction of sidewalks; nor do we deem it ma- 
terial to determine whether it acts in a legislative or a 
ministerial capacity in the work of such construction. It 
is well settled by an unbroken line of authorities in states 
which, like our own, make a municipality liable to a pri- 
vate action for neglecting to keep its streets and sidewalks 
in repair, that it is liable for injuries caused by a defective 
construction of the walks, to the same extent as it is liable 
for negligence in permitting its thoroughfares to become 
and remain in a dangerous condition after their construe- 
tion. The duty devolving on cities and villages to keep 
streets and sidewalks reasonably safe and fit for travel 
applies to defects in construction as well as neglect to re- 
pair, and the safety required extends to travel by night 
as well as by day. 

In Sebert v. City of Alpena, 43 N. W. Rep. [Mich.], 1098, 
it issaid: “Laws of Michigan, 1887, p. 345, requiring cities 
to keep streets reasonably safe and fit for travel, applies 
to a defect in construction as well as to neglect to repair; 
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and the safety required extends to travel by night as well 
as by day.” 

See, also, 2 Dillon, Municipal Corporations [8d ed.], 
sec. 1034; Blyhl v. Village of Waterville, 57 Minn., 115, 
47 Am. St. Rep., 596; Beazan v. Mason City, 12 N. W. Rep. 
[Ia.], 279; Carver v. Detroit & Saline Plank Road Co., 28 
N. W. Rep. [Mich.], 721; Buchanan v. City of Duluth, 42 
N. W. Rep. [Minn.], 204; Village of Ponca v. Crawford, 
23 Nebr., 662; City of Beatrice v. Reid, 41 Nebr., 214. 

It is next contended by the village that the evidence in 
the court below is not sufficient to sustain the judgment. 
There is no serious dispute in the record as to the fact that 
the walk was constructed essentially in the manner as 
before set out in plaintiff’s petition, the only conflict in 
the testimony being as to the width of the two walks. But 
that there was an abrupt jog of four feet in the walk at the 
place of the injury there is no dispute, nor is there any 
material dispute about the fact that the walk was from 
18 inches to two feet above the ground at the terminus of 
the wider walk. It is clearly proved that plaintiff was 
traveling along this walk on a dark night, and it appears 
that the walk near the place of the injury was occupied 
by a number of people who were returning from an enter- 
tainment, and that. plaintiff was walking straight ahead 
on the outer edge of the eight-foot walk, because of its 
crowded condition, when she stepped beyond the terminus 
of the walk, and received her injuries. It is also in evi- 
dence that the sidewalk on which the injury was received 
was along one of the principal thoroughfares of the vil- 
lage, and that plaintiff was unacquainted with its condi- 
tion, and that there was no light or guard to call the atten- 
tion of pedestrians to the inequality of the walks at the 
place of the accident. We hesitate to say that this evi- 
dence is not sufficient to sustain the judgment. 

In discussing the duty of villages in the construction 
of their sidewalks, Coss, J., speaking for the court in the 
case of Village of Ponca v. Crawford, supra, said: “To be 
passable and safe, a sidewalk need not be wide, very per- 
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manently built, nor of costly material. Neither need it be 
continuous throughout the length of the street, but when 
one is built or suffered to remain on a part of the street 
only, its ends or termini must be so graduated to the nat- 
ural level of the street as to permit pedestrians to safely 
pass from it, and without being obliged to climb down over 
obstructions.” 

In Berg v. City of Milwaukee, 53 N. W. Rep. [Wis.], 
890, the evidence showed that one sidewalk was from 21 
inches to three feet higher than the other walk at the point 
of the intersection of the two walks. Plaintiff was injured 
in stepping from one walk to the other in the night-time, 
no light being maintained at the intersection of the walks. 
It was held that this evidence was sufficient to submit to 
the jury the question of the negligence of the city in the 
construction of its walks. 

In Tabor v. City of St. Paul, 30 N. W. Rep. [Minn.], 
765, the sidewalk on one street was from six to nine inches 
above the sidewalk along the other street at the point of 
intersection. There was no guard or light to call the at- 
tention of pedestrians to the inequality of the walks. 
Plaintiff was injured by a fall in stepping from one walk 
to the other. It was held that this evidence of negligence 
presented a proper question of fact to be submitted to the 
jury. 

It is contended by the village that as there was no seri- 
ous dispute about the facts as to the construction of the 
sidewalk, the trial court was in error in submitting the 
question of negligence in the construction of the walk to 
the jury; that, the facts having been virtually admitted, 
the question of negligence became a question of law which 
_ should have been determined by the court. It admits that 
ordinarily the negligence of a village in keeping its streets 
and walks in a reasonably safe condition is a mixed ques- 
tion of law and fact, but contends that, as there is no ma- 
terial dispute as to the facts, alleged to constitute the neg- 
ligence, nothing but a question of law is presented in this 
case. In cases of this character, even where the facts con- 
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stituting alleged negligence are not disputed, the question 
of negligence only becomes a question of law when the 
inference to be deduced from them is clear and certain. 
Where different minds may reasonably draw different con- 
clusions from an uncontroverted state of facts, the ques- 
tion of negligence still remains a mixed question of law 
and faet, to be passed upon by the jury. 2 Dillon, Munici- 
pal Corporations [8d ed.], sec. 1026. 

In Sioux City & P. R. Co. v. Stout, 17 Wall. [U. 8.], 
657,—a case in which there was no dispute as to the facts 
constituting the alleged negligence; one in which different 
conclusions might be drawn from the admitted facts,—the 
authorities on this question were carefully reviewed by 
the supreme court of the United States, and the doctrine 
there announced that, although the facts are undisputed, 
it is for the jury and not for the judge to determine 
whether proper care was given and whether they estab- 
lished negligence. 

The question of the alleged contributory negligence of 
the plaintiff was properly submitted to the jury on in- 
structions by the trial court, and we need discuss it no 
further, as there was plainly no evidence in the record - 
to support the contention. 

It is next urged that the damages are excessive. An 
examination of the medical testimony introduced in be- 

-half of the plaintiff tended to show that the injury sus- 
tained was an exceedingly painful one, being a compound 
fracture of the ankle joint, and the bones of the leg having 
protruded through the skin from one-half to three-fourths 
of an inch; and according to the opinion of the physicians, 
this injury will render the plaintiff a cripple for life. We 
do not think, in view of this testimony, that we are called 
upon to say that the verdict of the jury was necessarily the 
result of prejudice or passion, or that it is unsupported by 
sufficient evidence. Unless the testimony shows the ver- 
dict of the jury to be excessive, the judgment of the jury 
and of the trial court on the amount of damages shall and 
will be respected and approved by this court. 
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The only other objection attempted to be called to our 
attention in the brief of the defendant village is as to the 
alleged errors of the trial court in giving and refusing 
instructions. These errors are merely alleged to have ex- 
isted, and no effort is made to specifically point out any 
defect in any of the instructions given, nor to show any 
prejudice to the defendant because of the instructions re- 
fused; the village contenting itself with simply alleging 
that the court erred in each of these particulars, without 
attempting to direct us to the source of the error, or any 
harmful effect proceeding from it. We, however, have 
examined the instructions, and are satisfied that they 
fairly, ably and concisely stated the law applicable to the 
questions in issue. 

’ It is therefore recommended that the judgment of the 
district court be affirmed. 


BaRNES and Pounn, CC., coneur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


NotEe.—Municipality —Servant.—Liability for Tort. 

Gillespie v. City of Lincoln, 35 Nebr., 34. 

When a public duty is imposed upon a town or other quasi- 
corporation without its consent, express or implied, such town 
or corporation is not liable to an action for negligence in respect 
to such duty, unless a right of action is given by statute. Where 
duties of a judicial nature are imposed upon any such corporation, 
the execution of which requires the exercise of deliberation, judg- 
ment and discretion, the corporation is exempt from all responsi- 
bility by action for the motives which influence it and for the 
manner in which such duties are performed. But when judicial 
duty ends and ministerial duty begins, their immunity ceases and 
liability attaches. But where a corporation is charged with the 
performance of some public duty as a condition, express or implied, 
upon which it holds its corporate powers; or where a grant is made 
to a corporation of some special power or privilege at its request, 
out of which its public.duties grow; or where some special duty 
is imposed upon a corporation, not belonging to it under the gen- 
eral law, with its consent;—in these and like eases, if the corpora- 
tion is guilty of negligence in the discharge of such duty, thereby 
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causing injury to another, it is liable to an action in favor of the 
party injured. Jones v. City of New Haven, 34 Conn., 1. The case 
just cited was an action on the case for an injury to the plaintiff 
by the falling upon her of a dead limb from a tree in a public 
square in the city of New Haven, which limb the city had negli- 
gently allowed to remain upon a tree. The charter of the city of 
New Haven, which was accepted by the city, gave the common 
council of the city power to make such by-laws as they saw fit 
for the regulation and protection of trees in the public squares 
and streets without certain special] license. Held, That the city 
was liable in damages. 

On the 26th day of May, 1871, Max K. Maxmilian, plaintiff’s in- 
testate, while attempting to enter a street car, was struck and run 
over by an ambulance wagon which was driven by an employce 
of the commissioners of public charities and corrections, and from 
the effect of the injuries received he died. The court held that 
the city was not liable, for that the duties imposed upon the com- 
missioners of public charities and corrections, in and for the city 
and county of New York, by the statutes creating and governing 
that department, are public in their character, and from their per- 
formance no especial corporate benéfit is derived. Such officers 
therefore are not, nor aré the subordinates appointed by them, 
agents or servants of the municipality for whose negligent acts it 
is liable. Jlarmillian v. Mayor, 62 N. Y., 160. 

A eity, in the ordinary and usual care of its streets, both as to 
repairs and cleanliness, acts in the discharge of a special power 
granted to it by the legislature, in the exercise of which it is a 
legal individual, as distinguished from its governmental functions, 
when it acts as a sovereign. Such city is liable for the negligent 
acts of iis empluyees in its department of street cleaning. Missano 
v. Mayor, 160 N. Y., 123. 

The corporation of the city of New York is liable for injuries 
to third persons resulting from the negligence of persons employed 
by officers of the corporation in the repair of its public sewers. 
Lioyd v. Mayor, 1 Selden [N. Y.], 369. 

Although a municipal corporation has charter power to extinguish 
fires, to establish a fire department, to appoint and remove its 
officers, and to make regulations in respect to their government 
and the management of fires, it is not liable for the negligence of 
firemen appointed and paid by it, who, when engaged in their line 
of duty upon an alarm of fire, ran over the plaintiff, in drawing 
a hose reel belonging to the city, on their way to the fire. Hafford 
vu. New Bedford, 16 Gray [Mass.], 297. 

A municipal corporation is not liable for injuries to the plaintiff, 
caused by the bursting of the hose of one of the engines of the 
corporation, through the negligence of a member of the fire depart- 
ment. Fisher v. City of Boston, 104 Mass., 87. 

A municipal corporation is not liable for negligenee of a member 
of the fire. department, whereby sparks from the fire-engine of the 
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corporation caused the plaintiff’s property to be burned. Hayes v. 
Oshkosh, 33 Wis., 314, 14 Am. Rep., 760. 

A city is not liable for the negligence of officers of a fire depart- 
ment unless made so by express statute, or unless the act com- 
plained of was directly ordered by the corporation. Burrill v. Augusta, 
78 Me., 118. 

The reasoning of these cases is expressed by Bigelow, C. J., in 
Hafford v. City of New Bedford, supra: “Where a municipal corpora- 
tion elects or appoints an officer, in obedience to an act of the 
legislature, to perform a public service in which the city or town 
has no particular interest, and from which it derives no special 
benefit or advantage in its corporate capacity, but which it is 
bound to perform in pursuance of a duty imposed by law for the 
general welfare of the inhabitants or 6f the community, such officer 
can not be regarded as a servant or agent, for whose negligence 
or want of skill in the performance of his duties a town or city 
can be held liable.” See page 302.—W. F. B. 


PHILADELPHIA Mortgage & TRUST COMPANY, APPELLANT, 
v. CIvy OF OMAHA ET AL., APPELLEES. 


FiLtep JuNE 4, 1902. No. 10,735. 
Commissioner’s opinion, Department No. 2. 


1. Mortgages: *PosTPONEMENT OF PRIOR LIEN. It seems that where 
the agent of a prior lien-holder falscly, but without the 
knowledge of his principal, represents that the lien is sat- 
isfied, whereby another is induced to loan. money upon mort- 
gage on the property, the result is only to postpone such prior 
lien to the mortgage, not to extinguish it; and hence if the 
mortgagee acquires the property by foreclosure, paying less 
than the amount of the mortgage debt, his remedy on dis- 
covering that the prior lien remains unpaid is to foreclose as 
t1o such lien, setting up the facts by reason whereof it should 
be postponed, or to compel the holder thereof to redeem from 
the mortgage, and not to enjoin all assertion of the lien and 
cut it off entirely. : 


2. Quieting Title: Vorp TaxeEs.: In consequence of section 144. 
article 1, chapter 77, Compiled Statutes, an action to quiet 
title to real property and remove a cloud therefrom, directed 
against an apparent lien by way of tax or special assessment, 
is only maintainable in case such tax or assessment itself is 
absolutely void. 


3. Tax: Levy: UNAUTHORIZED Purpose: REMEDY. If the tax is not 
wholly void in itself, nor levied or assessed for an unauthorized 
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purpose, a person who claims for some other reason that he 
or his property should not be held to pay it-is left to the 
remedy provided by said section 144, or to make his defense 
when the alleged tax lien is sought to be enforced. 


4. Equitable Esroprr.. Whether the doctrine of equitable estoppel 
may be applied to a municipal corporation acting in its gov- 
“ernmental capacity, quere. 


APPEAL from the district court for Douglas county. 
Heard below before Fawcerrtr, J. Rehearing of case re- 
ported in 63 Nebr., 280. Judgment of affirmance ad- 
hered to. ° 


Wharton & Baird, for appellant. 


FE. H. Scott, contra. 


Pounn, C. 


This is a rehearing. The facts are stated in the former 
opinion (Philadelphia Mortgage & Trust Co. v. City of 
Omaha, 63 Nebr., 280), but may be restated briefly as fol- 
lows: One Bolln, city treasurer of the defendant munici- 
pality, obtained a loan of plaintiff secured by mortgage 
upon real property. At that time the taxes upon the 
property for certain years and certain instalments “of 
special assessments thereon were marked “Paid” on the 
tax records of the city, as required by law when such 
taxes or assessments are collected. The plaintiff after- 
wards became owner of the property through foreclosure 
of its mortgage. In fact, the taxes had not been paid, and 
we may take it that the false entry npon the records was a 
fraud upon the city as well as upon the mortgagee. After 
plaintiff took its mortgage, the word “paid” was erased, 
and the taxes and assessments once more appeared as liens 
upon the property. Thereupon plaintiff brought this suit 
to quiet its title, remove the cloud thereon by reason of the 
taxes and assessments, and require said taxes and assess- 
ments to be noted as paid upon the records. The district 
court dismissed the suit, and its decree was affirmed at the 
former hearing. 
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We think the judgment of affirmance was right and 
should be adhered to. The taxes themselves are conceded 
to be regulav and valid in every respect, and to be unpaid. ° 
But plaintiff asserts an estoppel by reason of the condi- 
tion of the city’s records when it made the loan and claims 
that the city should not be permitted to erase the entries 
and claim a lien afterwards to the prejudice of a mort- 
gagee in good faith who took in reliance on such records. 
Plaintiff bought in the property under its decree of fore- 
closure for less than the amount found due on its lien. 
Hence we may treat it, with respect to other lienholders 
not parties to the foreclosure, as in the position of mort- 
gagee rather than purchaser, since it paid nothing beyond 
the credit on the mortgage debt. Stated in general terms, 
plaintiff’s case amounts to this: The agent of a prior lien- 
holder falsely, but without the knowledge of his principal, 
represented that the lien was satisfied, whereby plaintiff 
was induced to loan money upon mortgage on the prop- 
erty. It would seem, under such circumstances, that the 
estoppel should extend only to postponing such prior lien 
to the plaintiff’s mortgage lien. 2 Pomeroy, Equity Juris- 
prudence, secs. 731, 732. The requirements of justice 
would be met fully by permitting or requiring the holder 
of the tax lien to redeem. It is not necessary to wipe it 
out utterly in order to protect the mortgagee. Plaintiff 
might maintain a suit to foreclose against the tax lien, so 
long as it was not involved in the first suit, compelling its 
holder to redeem from the mortgage or confining its opera- 
tion to any surplus that might remain after satisfaction 
thereof. Shaw v. Heiscy, 48 Ia., 468; State Bank v. Ab- 
bott, 20 Wis., 599; Foster v. Johnson, 44 Minn., 290; Rob- 
inson v. Ryan, 25 N. Y., 320. Instead, plaintiff seeks to 
cut the tax lien off entirely. We do not think such course 
just or equitable, and doubt whether a suit of this char- 
acter would be maintainable under the circumstances, in 
view of the ordinary rule that he who. seeks equity must 
do equity. 

If this objection did not exist, however, there is another 
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and insuperable difficulty in section 144, article 1, chapter 
77, Compiled Statutes. By whatever name called, any 
suit which has for its real end the enjoining of a tax or 
special assessment is within the purview of that section. 
Otherwise, the statute would be deprived continually of 
all force or efficacy by very trivial exercises of professional 
ingenuity. If a tax or assessment is absolutely void in 
itself, so as to be no tax, but a mere pretense under color 
whereof rights are affected and titles clouded, an action 
to quiet title and remove the cloud is maintainable. Chi- 
cago, B. & Q. R. Co. v. Cass County, 51 Nebr., 369; Touza- 
lin v. City of Omaha, 25 Nebr., 817, 824. As was said in 
the latter case: “A void tax is no tax. How, then, can the 
statute debar the taxpayer from enjoining the unlawful 
sale of his property to pay such alleged taxes?” 

But bere the taxes themselves are valid, and they were 
not levied or assessed for an unauthorized purpose. Plain- 
tiff’s contention is that for other reasons it ought not to 
pay them, and they ought not to be held a lien on its land. 
Such claims come fairly within the scope and purpose of 
section 144, and afford no ground for injunction or pro- 
ceedings in equity tantamount thereto. If the tax is not 
wholly void in itself, nor levied or assessed for an unau- 
thorized purpose, one who claims for some other reason 
that he or his property should not be held to pay it, is left 
to the remedy provided by said section 144, or to make his 
defense when the alleged tax lien is sought to be enforced. 
Chicago, B. € Q. R. Co. v. Cass County, supra; Bellevue 
Improvement Co. v. Village of Bellevue, 39 Nebr., 876, 885; 
Spargur v. Romine, 38 Nebr., 736. 

Hence we do not think it necessary to decide whether or 
how far the doctrine of equitable estoppel may be applied 
to a municipal corporation acting in its governmental ca- 
pacity, nor whether the acts here in controversy are to be 
put in that category. The former opinion states the argu- 
ments, and cites the cases in support thereof, whereby it 
is contended that the doctrine does not apply. On the 
other hand, it might be argued that though courts can not 
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judge between sovereign and subjects as of course, when 
the covereign comes into court or permits itself to be 
sued, courts must apply the ordinary principles of law and 
justice as in other cases. It might be urged that equitable 
estoppel, rightly understood and administered, is as es- 
sential to just determination of causes as a defense of 
payment or denial of a plaintiff's claim. It might be 
urged that it is of the essence of justice to have a universal 
standard, and that there should not be one standard for 
the state and one for the citizen. The authorities directly 
in point on either side are few, and the question must be 
determined by principle and analovy. It is too important 
to be settled by mere dictum, and ought to be left open. 
Conceding all that the plaintiff asserts as to the force 
and scope of its claim of estoppel, the action by which it 
seeks to avail itself thereof is not maintainable. We rec- 
ommend that the former judgment be adhered to. 


BaRNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court is adhered to 


and the judgment of the district court is 
AFFIRMED. 


Ho.coms, J. 


I concur in the conclusion reached. 


Estate oF JOHN FITZGERALD ET AL. V. UNION SAVINGS 
“BANK. 


FInep June 4,1902. No. 11,658. 
Commissioner’s opinion, Department No. 2. 


1. Stock Subscription: Cram: Cant. A claim upon a stock sub- 
scription payable on call of the directors does not accrue 
within the meaning of section 262, chapter 23, Compiled Stat- 
utes, until a call is made, and then only for the amount of the 


eall. 


14 
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2. Estate of Decedent: Creprrors’ CLaimMs: PRESENTMENT: Court: 
COMMISSIONERS: Form or Ciaim. Creditors of an estate are 
not required to present their claims to the county court or to 
the commissioners appointed to examine claims by formal 
pleadings; a statement of the nature and amount of the claim 
in the ordinary form of an account or claim bill is sufficient. 


3. —---—: toe : APPEAL: PLEaDING. On appeal to the 
district court from an order of the county court allowing or 
rejecting a claim against aa estate, pleadings need not be filed 
unless directed by the court. 


4. ——: ———: ¢ : Issues: Triat. Such appeal, as 
in all other cases, should be tried upon the same issues as those 
presented below. 


5. New Issue in District Court: Evipence. Where there are no 
pleadings in the district court, so that it can not be known 
in advance of tria] that either party expects to raise issues 
not presented helow, it is proper to object to evidence offered 
in support of such new issues at the trial; and the evidence 
is properly excluded in case it clearly appears from the trans- 
eript that such issues are raised on appeal for the first time. 


6. Claim Against Estate: ASSIGNMENT AFTER Finina: IN WHOSE 
NAME PRosECUTED. Where a claim against an estate has been 
assigned after filing, it may be prosecuted in the name of the 
person by whom it was filed. 

7%. Stockholders: Susscriprion: Goop-Faira: Cai: Necessiry. If 
made in good-faith for the purposes of the corporation, stock- 
holders, when sued upon their subscription, can not question 
the necessity of or occasion for a call. The necessity or 
advisability of making it rests entirely with the directors or 
officers of the corporation to whom the power has been en- 


trusted, 


8. Supplemental Answer: Leave To Fite: Noricr. There is no 
abuse of discretion in refusing leave to file a supplemental 
answer during the progress of a trial, where no reason appears 
for not making the application before trial and such application 
is made without notice and without tendering any proposed 


answer. 


Error from the district court for Lancaster county. 
Tried below before CORNISH, J. Affirmed. 


James Manahan and Thomas J. Doyle, for plaintiffs in 
error. 


Genio M. Lambertson and Frank M. Hall, contra. 
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In 1886, John Fitzgerald subscribed for $10,000 of the 
capital stock of the Union Savings Bank, then newly or- 
ganized, paying ten per cent. down and agreeing to pay 
the remainder “upon call of: the proper officers.” ‘He died 
in December, 1894, before any call was made, and on 
September 30, 1895, the county court entered an order in 
the matter of his estate barring all claims not theretofore 
exhibited. Afterwards, on January 138, 1896, the directors 
made a call for 25 per cent. of all subscriptions, A claim 
against the estate, based upon this call, was filed in the 
county court on March 2, 1896. A second call, also for 25 
per cent., was made on April 15, 1897; and a claim against 
the estate was filed accordingly on January 26, 1898. The 
administratrix filed written objections to these claims, 
alleging that they were barred by the order of September 
30, 1895, that they had not been filed seasonably, and that . 
the court had no jurisdiction to entertain them. The 
county court allowed each claim. Each was taken to the 
district court on appeal, and judgments were rendered 
against the estate, from which error is prosecuted, this 
proceeding involving the claim upon the first call, and 
No. 11,659, argued and submitted at the same time and 
upon the same briefs, involving the claim on the second 
call. 

We are well satisfied that the claims were tled in due 
time under the provisions of section 262, chapter 23, Com- 
piled Statutes, and that the general order barring claims 
did not affect them in any way. The portion of that sec- 
tion material to this case reads as follows: “If the claim 
of any person shall accrue or become absolute at any time 
after the time limited for creditors to present their claims, 
the person having such claim may present*it to the probate 
court, and prove the same at any time within one year 
after it shall accrue or become absolute.” The claims 
upon these calls did not accrue till the several calls were 
made. There was no claim upon the subscription which 
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could be maintained in any sort of judicial proceeding 
until the directors or other proper authority called for a 
further payment. Even then, no claim accrued for any- 
thing beyond the amount of the call. It is well settled and 
self evident that no action may be maintained upon a 
subscription payable in instalments on call of the direct- 
ors unless or until there has been a proper call. Chandler 
v. Siddle,3 Dill. [U. 8S. C.C.], 477; Grosse Isle Hotel Co. v. 
I’Anson, 43 N. J. Law, 442; Braddock v. Philadelphia M. 
&€ M. R. Co., 45 N. J. Law, 363; Banet v. Alton & 8. R. Co., 
13 IL1., 504; Lamar Ins. Co. v. Moore, 84 Ill., 575; Bouton 
v. Dry Dock Co., 4 E. D. Smith [N. Y.], 420. If the stock- 
holder dies, the estate takes the stock burdened with the 
contract to pay the amount subscribed therefor, as called; 
and calls, when made, are proper to be allowed as claiins. 
Davis v. Weed, 44 Conn., 569. But no claim accrues 
against the estate until a call is made, and until that time 
the statutes of limitation and non-claim do not begin to 
run. Priest v. Glenn, 4 U. S. App., 478, 51 Fed. Rep., 400, 
405; Great Western Telegraph Co. v. Gray, 122 Tll., 6390, 
14 N. E. Rep., 214; Kilbreath v. Gaylord, 34 Ohio St., 305; 
Marr v. Bank of West Tennessee, 4 Lea [Tenn.], 578; 
Western R. Co. v. Avery, 64 N. Car., 491; Baltimore & 
Havre-de-Grace Turnpike Co. v. Barnes, 6 Harr. & J. 
[Md.], 58; Glenn v. Williams, 60 Md., 98. Moreover, each 
call is a separate cause of action, and the statutes run 
against it from its date only, not from the date of prior 
calls. Dorsheimer v. Glenn, 4 U. S. App., 500, 2 C. C.. A., 
309, 51 Fed. Rep., 404. 

Errors are assigned, also, because the claims filed in the 
county court are not in the form of pleadings, setting forth 
the facts constituting the claimant’s causes of action with 
particularity and in detail, and because no pleadings were 
filed in the district court on appeal. These objections are 
without merit. The statute, sections 214-226, chapter 28, 
Compiled. Statutes, provides only that the claimant 
“present” or “exhibit” his “claim or demand” to the court 
or commissioners. Creditors of an estate are not required 
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to present their claims in the first instante by formal 
pleadings. A statement of the nature and amount of the 
claim in the ordinary form of an account or claim bill is 
sufficient. Nor were pleadings necessary in the district 
court unless that court saw fit to require them. Section 
238, chapter 23, Compiled Statutes, provides that in case 
of appeal from the judgment of the county court upon a 
claim, “the district court shall proceed to a trial and de- 
termination of the case in like manner as upon appeals 
brought from the judgments of justices of the peace; and 
such court may direct an issue to be made up between the 
parties when it shall be deemed necessary.” Construing 
these two provisions together, we see no room for doubt 
that while the trial procedure is to be the same as upon 
appeal from a justice of the peace, whether there shall be 
pleadings is left to the discretion of the court. It is well 
known that the expense incident to administration of es- 
tates is always large. The evident purpose of the statute 
is to dispense with formalities wherever reasonably pos- 
sible, in order to keep down the costs. 

At the trial in the district court counsel for the estate 
offered to prove the character and amount of the assets 
of the bank when the calls were made, for the purpose of 
questioning the necessity and advisability of making them. 
They also offered to prove that the bank had subsequently 
gone into voluntary liquidation, in the course of which 
these claims had been assigned, and that they were no 
longer prosecuted in the name of the real parties in in- 
terest. These offers were rejected. Several grounds upon 
which the action of the district court may be sustained 
are readily apparent. In the first place, no issues as to the 
necessity for the call, or the interest of the bank in the 
claims prosecuted in its name, were raised in the county 
court. It is fundamental in our practice that a cause must 
be tried upon appeal on the same issues on which it was 
tried in the first instance. Lee v. Waller, 35 Nebr., 689, 
691 and cases cited. This principle is inherent in the very 
nature of an appeal, which is a retrial! of the cause tried 
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in a lower court, not of some new or different controversy. 
It is well settled with respect to appeals from justices’ 
courts (Lee v. Walker, 35 Nebr., 689, 691; Western Cornice 
& Mfg. Works v. Meyer, 55 Nebr., 440); also as to 
appeals in civil actions from the county court to the dis- 
trict court ( Darner v. Daggett, 35 Nebr., 695; Bishop v. 
Stevens, 31 Nebr., 786) ; as to appeals in election contests 
(Spurgin v. Thompson, 37 Nebr., 39); and as to appeals 
from the district court to this court (Norton v. Nebraska 
Loan & Trust Co., 40 Nebr., 394; Smith v. Spaulding, 40 
Nebr., 339). There can be no reason why it should not 
apply equally to appeals in probate proceedings. While 
we ought to be very liberal in construing objections to 
claims made in the county court, and ought not to apply 
technical rules of pleading to informal statements, it would 
be most unfortunate to make the proceedings in the county 
court formal and farcical. The intent of the statute is to 
require that all questions arising in the administration 
of estates be settled in that court as far as possible. Par- 
ties should be required to present their whole case fully 
and fairly in the court of original jurisdiction. No op- 
portunity should be afforded for mock contests in which 
neither side develops its case in good faith, followed by a 
substantial trial for the first time on appeal. We perceive 
nothing in the case of Stichter v. Cox, 52 Nebr., 582, which 
conflicts with this position. Usually, the attempt to raise 
new issues on appeal is disclosed by the pleadings before 
trial. In such case, objection must be made by motion 
directed at the pleadings, or the point is waived. Stichter 
v. Cox, supra; First Nat. Bank v. Carson, 48 Nebr., 763. 
But in this case no pleadings were filed, and none were 
required. Where there are no pleadings in the district 
court, so that it can not be known in advance of trial that 
either party expects to raise issues not presented below, it 
is proper to object to evidence offered in support of such 
new issues at the trial; and the evidence is properly, ex- 
cluded in case it appears from the transcript that such 
issues are raised on appeal for the first time. Otherwise 
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the rule that the cause must be tried on the issues pre- 
sented in the first instance would be deprived of all force 
by the mere circumstance that there were no pleadings. 
The claimant was entitled to presume that the estate 
would rely on the defenses raised in the county court. It 
had no reason to suppose anything else until the evidence 
in question was offered. As soon as the attempt was made 
to introduce new issnes, it made prompt and explicit ob- 
jection. Moreover, the evidence offered did not tend to 
establish any valid defeuses. The claims belonged to the 
bank when filed. The objection is that afterwards, and 
while in course of prosecution, they were assigned to other 
persons as a result of the bank’s going into voluntary 
liquidation. But where a claim against an estate has been 
assigned after filing, it may be prosecuted in the name of 
the person by whom it was filed. Harman v. Harman, 62 
Nebr., 452. The evidence offered to prove that the calls 
were unnecessary or ill-advised was likewjse inadmissible. 
If made in good faith for the purposes of the corporation, 
stockholders, when sued upon their subscription, can not 
question the necessity of or occasion for a call. The neces- 
sity or advisability of making it rests entirely with the 
directors or officers of the corporation to whom the power 
has been entrusted. Chouteau Ins. Co. v. Floyd, 74 Mo., 
286; Budd v. Multnomah Street R. Co., 15 Ore., 418, 15 
Pac. Rep., 659; 1 Cook, Corporations, sec. 113. 

Finally, error is assigned upon the refusal of the district 
court to grant leave for the filing of a suppleinental answer 
setting up fraud in the voluntary liquidation of the bank, 
and a conspiracy to divide its assets, including the claims 
in question, among the other stockholders, while excluding 
the estate from all participation. This leave was asked 
during the progress of the trial, without notice and with- 
out tendering any answer. No reason whatever was shown 
for not making the application before trial. It would 
seem clear that a showing by affidavit should have been 
made, setting forth the existence of the facts sought to be 
pleaded and the reasons for so belated an application. 
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The Code of Civil Procedure (sec. 149) provides: “Either 
party may be allowed, on notice, and on such terms as to 
costs as the court may prescribe, to file a supplemental 
petition, answer or reply, alleging facts material to the 
case, occurring after the former petition, answer or reply.” 
Notice must be given, and a copy of the proposed pleading 
should be tendered. Havemeyer v. Paul, 45 Nebr., 373, 378; 
Killinger v. Hartman, 21 Nebr., 297, 313. The matter rests 
in the discretion of the trial court. Flagg v. Flagg, 39 
Nebr., 229, 282. Under the circumstances disclosed by 
the record there was no abuse of discretion in denying the 
application. We may say, also, that while counsel are 
very free with charges of fraud and wrong in the winding 
up of the bank, their own offers of proof show pretty con- 
clusively that the estate has no ground of complaint. In- 
stead of putting the creditors to the delay and expense of 
a receivership to collect assets, litigate the claims growing 
out of calls on the stock, and wind up the bank, the other 
stockholders paid them off, and are evidently collecting 
the assets for their reimbursement. Such a proceeding 
injures no one. The creditors of the bank are paid. The 
debtors of the bank are in no way prejudiced by having to 
pay those who discharged its liabilities rather than the 
bank itself. 
It is recommended that the judgment be affirmed. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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COUNTY OF HARLAN, APPELLEE, v. Ezra S. WHITNEY 
ET AL., APPELLANTS, 


HILED JUNE 4, 1902. No. 11,701. 
Commissioner’s opinion, Department No. 2. 


co] 

1. Principal and Surety: CrEpITOR May ENForcE SECURITIES. A cred- 
itor is entitled to enforce for his own benefit any securities 
which the principal debtor has given his surety by way of in- 
demnity. 


2. Securities: Trust: PAYMENT: PRINCIPAL OBLIGATION: OBLIGA- 
vion: CREDITOR. As such securities are deemed in equity to 
be held by the surety in trust for payment of the principal 
obligation, if the surety assigns them to the creditor, the 
latter may enforce them, although the surety could uot have 
done so without first discharging such obligation. 


3. Bond: PrincipsL: ContrincENT LIsaBILITy: SuRETIES: CONSIDERA- 
Tron: Morreack: inpemniry. The contingent liability of a 
principal to the sureties upon his bond, is a sufficient eonsid- 
eration to support a mortgage given to indemnify such sureties 
after execution and delivery of the bond, and before a breach. 


4. Deed: MORTGAGE: REcITAL: TRUSTEE: GRANTEE: SURETIES: Paro 
EvipENCcE. Where a deed by way of mortgage recites that the 
grantee is trustee for sureties upon a bond of the grantor, parol 
evidence is admissible to identify the bond and the sureties 
referred to. 


5. County Treasurer: OrricIAL Bonp: SuRETIES: INDEMNITY: Mort- 
GAGE. A mortgage given by a county treasurer to indemnify 
the sureties on his official bond is not illegal or void because 
at the time it was given the grantor was suspected of em- 
bezzling public funds, and the mortgage was given to protect 
the sureties in case a defalcation should ensue. 


6. - =. : : : SUBROGATION: ASSIGNMENT. AI- 
though a county may not demand of a county treasurer any 
other or further security than the bond required by law, such 
fact does not prevent it from taking advantage of securities 
given by the treasurer to the sureties upon his bond for their 
indemnity, either by way of subrogation or by procuring an 
assignment from the sureties. 


7. Limitation of Liability: ConsiperaTion REcITED. Where no in- 
tention so to limit it can be deduced from the face of the 
instrument or the circumstances of its execution, the security 
of a deed, absolute in form, given to indemnify sureties, is not 
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limited to the formal mcney consideration recited, but extends 
,to the full amount for which the sureties ultimately prove to 
be liable. 


8. Mortgage-Debt: Procrsepincs aT Law: Prima-Facig SHowIna. 
A prima-facie showing that no proceedings at law have been 
had for recovery of the mortgage-debs is sufficient, where no 
evidence is adduced to the contrary 


APPEAL from the district: court for Harlan county. 
deard below before ADAMS, J. Affirmed. 


John Everson, for appellants. 


A. M. Beresford, contra. 


Pounp, C. 


Ezra 8. Whitney, as treasurer of the county of Harlan, 
had given the required bond, with several sureties, for 
due performance of the duties of his office. Toward the 
end of his term a suspicion arose that he was short in his 
accounts. Thereupon, in order to indemnify said sureties, 
he and his wife executed a deed conveying the lands in con- 
troversy to one Roberts as trustee, reciting expressly that 
he was trustee for the sureties on said Whitney’s official 
bond. A shortage having occurred as anticipated, the suc- 
cessor of the trustee conveyed said property to the county, 
which brought this suit, alleging that the deed was in- 
tended as a mortgage to secure said sureties and the county 
against loss, and praying foreclosure. A decree was ren- 
dered accordingly, from which this appeal has been taken. 

It is argued that there is no evidence to sustain the — 
decree because the proof shows clearly that said convey- 
ance was intended to secure the sureties only, and there is 
no evidence in support of the allegation that it was in- 
tended for security of the county as well, nor is it shown 
that the sureties have paid the amount due on the bond. 
But it is elementary that a creditor is entitled to enforce 
for his own benefit any securities which the principal 
debtor has given his surety by way of indemnity. In 
equity, such securities are considered as held by the surety 
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in trust for payment of the principal obligation. In a 
sense they belong to the creditor, and proof that they were 
given to indemnify the surety would be sufficient to sup- 
port the allegation that they were given for further 
security of the creditor, if such an allegation were neces- 
sary. Blair State Bank v. Stewart, 57 Nebr., 58, 63; Long- 
fellow v. Barnard, 58 Nebr., 612, 617. In the latter case 
it was held that “a mortgage given to indemnify a surety 
or guarantor is in legal effect a security to the owner of 
the debt, even though he did not originally rely on it or 
know of its existence.” It follows that when the sureties, 
through their trustee, assigned the security to the county 
by conveyance of the land, the county could enforce it, 
although the sureties might not have done so themselves 
without first discharging the obligation. The security is 
regarded as given for discharge of that obligation, and 
must be applied thereon, either directly, or by satisfying 
those who have discharged it. Equity does not insist upon 
the circuitous procedure of payment by the sureties and 
enforcement by them. It looks to the substance, and will 
permit or even require an application upon the debt. ~ 
directly at suit of the creditor. Meeker v. Waldron, 62 
Nebr., 689. 

Several points have been urged against the validity of 
the deed, which require brief notice: 

It is said that there was no consideration, since the deed 
was made long after execution and delivery of the bond 
and before any breach. But it is clear that the contingent 
liability of the principal to his sureties was sufficient con- 
sideration for a mortgage. Longfellow v. Barnard, 58 
Nebr., 612, 618, and cases cited. The authorities relied 
upon by counsel have reference only to promises and con- 
tracts for indemnity, which are obviously governed by a 
different rule. 

It is claimed, further, that the deed is void for uncer- 
tainty, for the reason that it does not sufficiently designate 
or describe the beneficiaries. The deed recites expressly 
that the property is conveyed to the grantee “as trustee 
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- for the sureties on the official bond of the said Ezra S. 
Whitney.” It was certainly competent to show by ex- 
trinsic evidence that Whitney was county treasurer, that 
he had given an official bond as such, and that his inten- 
tion in executing and delivering the deed was to secure 
the sureties thereon. Counsel argues that it appears 
Whitney held the office for two terms, and gave two bonds, 
and that there is nothing to show which bond was referred 
to. But the obvious purpose is to secure those sureties 
who stood in need of indemnity, and the evidence intro- 
duced by plaintiff shows that such was the grantor’s intent. 
Parol evidence was admissible to show who were the sure- 
ties referred to as beneficiaries (Johnson v. Calnan, 19 
Colo., 168, 34 Pac. Rep., 905; Lee v. Methodist Episcopal 
Church of Ft. Edward, 52 Barb. [N. Y.], 116; Cole v. 
Satsop R. Co., 9 Wash., 487, 37 Pac. Rep., 700; Bartlett 
v. Remington, 59 N. H., 364; Bayles v. Crossman, 5 Ohio 
Dec., 354), and also to identify the debt or obligation in- 
tended to be secured. Jones v. New York Guaranty & 
Indemnity Co., 101 U. S., 622; Clark v. Houghton, 12 Gray 
[Mass.], 38; Douglas v. Town of Chatham, 41 Conn., 211; 
Cutler v. Stecle, 98 Mich., 204, 58 N. W. Rep., 521; Paine 
v. Benton, 32 Wis., 491. 

Next it is argued that the deed is void because at the 
time it was made the grantor was suspected of having 
embezzled public funds, and the parties contemplated em- 
bezzlement or defalcation, and sought to protect them- 
selves against the consequent liability. But the deed was 
not intended to permit Whitney to embezzle, or to protect 
him in so doing. The sureties did not agree to save their 
principal harmless in case he embezzled public funds. They 
were indemnified, not he He gave them security against 
liability upon the bond which they had signed to permit 
him to enter upon his office. The purpose was to insure 
that the county get the moneys due it, not that its moneys 
should be abstracted with impunity. 

Finally, it is said that a county may not demand of a 
county treasurer any other or further security than the 
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bond required by law. Granting this proposition, we are 
unable to see any reason why, after default in the con- 
ditions of such bond, the county may not take advantage 
of securities given by the treasurer to the sureties thereon, 
whether by way of suit for subrogation or by procuring 
an assignment from the sureties, as any other creditor 
might do. 

Counsel complains of the decree rendered for two fur- 
ther reasons: That the liability of the land mortgaged was 
not limited to the consideration recited in the deed, and 
that there was no sufficient proof that proceedings at law 
had not been taken to collect the amount due. Neither 
point is well taken. The recital of a comparatively trivial 
money consideration is obviously a mere form. The deed 
states and the evidence shows that it was given to indem- 
nify the sureties. It was not intended to indemnify them 
to the extent of $1,000 only, but for the full amount for 
which they might ultimately prove to be liable, which was 
over $11,000. There is nothing on the face of the deed or 
in the evidence to indicate an intention to limit its security. 
to.the sum recited as consideration, and the recital; of 
itself, being clearly formal, could not have that effect. The 
petition contains the required allegation that no proceed- 
ings have been had at law. It appears in evidence that the 
sureties turned their security over to the county in settle- 
inent of the balance for which they were liable on the bond. 
After doing so they could not sue Whitney for anything 
secured by the deed, because, so far as they were concerned, 
the deed had already settled the liability it secured. The 
county could not sue at law on the bond, because it had 
taken the security in settlement thereof. In the absence 
of any evidence to the contrary, a prima-facie showing is 
enough. President & Directors Ins. Co. of North America 
v. Parker, 64 Nebr., 411. 

The decree is sustained by the evidence and is in accord- 
ance with law. We recommend that it be affirmed. 


BagNnESs and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 


opinion, the judgment of the district court is 


AFFIRMED, 


STATE OF NEBRASKA V. WILLIAM A. PAXTON ET AL. 
FILED JUNE 4, 1902. No. 12,217. 


Commissioner’s’ opinion, Department No. 2. 
> 


. Law of the Case. The-rule that a decision of this court is the 


law of the case, not only as to the points expressly considered 
in the opinion but as to all matters necessarily involved in the 
judgment rendered, has not the same application where the 
evidence at successive trials of the same cause is so materially 
different as to affect the conclusions reached. 


- Questions of Law. Where the evidence at a new trial is, or may 


be presumed to be, materially different from that at a trial al- 
ready reviewed by this court, in a subsequent review it will inves- 
tigate the record uninfluenced by the former decision, except 
so far as questions of law were there adjudicated, which apply 
equally to the evidence at each trial. 


. Bond: ConstpERaTIoN. A bond executed pursuant to and in sub- 


stantial conformity with the provisions and requirements of a 
statute, needs no consideration to support it. 


. Undertaking: SraruTe: ContTract: Common Law. An undertak- 


ing not within the purview of the statute, may nevertheless be 
upheld as a common-law contract, if otherwise unobjectionable 
and supported by a consideration. 


. Official Bond: AprrovaL: Time. Under section 15, chapter 10, 


Compiled Statutes, an official bond must be approved, as well 
as exccuted and filed within the time fixed by law. Such ap- 
prova] should come before filing, and neglect to procure approval 
of the bond renders the office vacant, if forfeiture is insisted 
upon, although the bond is duly executed and filed. 


WaIveR: ForFEITurE. While approval of 
the official bond of a state officer is not necessary to its validity 
as against the sureties thereon, but, as it is for the benefit of 
the public, may be waived, yet this waiver is for the state to 
make, and the unauthorized filing of a bond, without approval, 
does not preciude the state from claiming a forfeiture under 
said section 15, chapter 10, Compiled Statutes. 


GovERNORB: SECRETARY oF STATE. The governor, 
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not the secretary of state, is to approve the bond of a state 
treasurer. Hence, so far as the state is concerned, the filing of 
a treasurer’s bond by the secretary of state, before it has been 
approved by the governor, does not dispense with the necessity 
of approval. 


8. Bond: Dervivery: PRINCIPAL: SURETIES: ENFORCEMENT OF For- 


FEITURE. Unless and until the state declares and enforces a for- 
feiture, such bond becomes effective as against the principal 
and sureties from the time of delivery to and filing by the sec- 
retary of state, whether it is approved or not. 


9. Approval of Bond: IRrecuLariry. The approval of such bond 


10. 


11. 


12, 


13. 


14, 


15. 


16. 


after instead of before filing thereof is an “irregularity,” within 
the purview of section 13, chapter 10, Compiled Statutes, and has 
no effect upon its validity. 


Quaere. If such bond is so approved after filing, guere whether 
the approval may not be said to relate back to the time of filing, 
in the sense that it would waive the neglect to procure approval 
in the time fixed by law. 


Construction of Statute. It seems a proper construction of sec- 
tion 15, chapter 10, Compiled Statutes, that the forfeiture therein 
provided is not incurred by failure to procure approval of an 
official bond within the time limited, provided such bond is filed 
in due time and is approved. 


Bond: APPROVAL: ADDITIONAL SURETIES: CONSIDERATION. Ap- 
proval of the bond in such case, and waiver of the forfeiture by 
permitting the principal to continue in and hold the office, is 
sufficient consideration for the undertaking of additional sure- 
ties who sign after filing, but before approval, for the purpose of 
procuring such approval and waiver. 


DELIVERY: ALTERATION: NEw Bonp: Last Detrvery. A 
bond can be delivered but once. If after delivery it is altered 
by the addition of further sureties, and again delivered, there is 
in effect a delivery of a new bond, which will take effect as 
such from the date of the last delivery. 


Material Alteration: RELEASE OF ORIGINAL SuRETIES. Addition 
of further sureties upon a bond after its execution and delivery, 
without the consent or knowledge of the original sureties 
thereon, is a material alteration thereof, which will ‘release 
such original sureties. 


Waiver: FoRFEITURES: CONSIDERATION: ESTOPPEL. A waiver is 
an intentional relinquishment of known rights, and, except in 
case of waiver of forfeitures, requires either consideration or 
the elements of estoppel. 


Material Alteration: Ratification. A material alteration, al- 
ready made, may be ratified and adopted subsequently; and in 
such case the instrument, as altered, will be binding. 
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1%. 


18. 


19. 


20. 


21. 


22. 


Ratification: New CONSIDERATION. It seems that such ratifica- 
tion does not require a new consideration, but it must be made 
intentionally with respect to the very alteration relied on as a 
defense. 


Official Bond: Surerizs: RATIFICATION AND ADOPTION. Sureties 
upon an official bond which has been delivered, but not yet ap- 
proved, who desire to have the bond approved and the principal 
retained in his office, may, to that end, ratify and adopt gen- 
erally all alterations which may be required for the purpose; 
and if they clloose to do so and expressly agree to remain bound 
notwithstanding, their knowledge of the exact condition of the 
bond when they so agree becomes immaterial. 


Written Waiver: INTEPRETATION. A written waiver of alteration 
of a bond by addition of further sureties, executed by the original 
sureties thereon, imported on its face that the bond was in- 
complete and undelivered. It was in form a consent to the addi- 
tion of any names that might be procured in the future, but also 
contained a provision that the original sureties “are held as if 
said names had not been added.” Construing such waiver, held, 
that whether additional sureties signed the bond before or after 
execution of the waiver was immaterial, since (1) if the bond 
was, as the paper indicated, incomplete and undelivered, the 
sureties might withdraw at any time before it was accepted, 
whether there had been an alteration or not, and (2) the fair 
interpretation of the instrument is that the sureties not only 
agreed generally to the addition of any further names that 
might be procured, until the bond was satisfactory to the state 
and was approved, but also ratified and adopted generally any 
and all alterations by addition of other names that had been 
made at the time they executed such waiver. 


Official Bond: Firinec WIiTHouT APPROVAL: RATIFICATION AND 
ADOPTION: CONSIDERATION. Where the official bond of a state 
officer has been filed, but net approved, and the sureties on 
such bond, in order to procure its approval and prevent for- 
feiture of the principal’s office, ratify and adopt an alteration 
made by adding other sureties after delivery, there is a con- 
sideration therefor, if a consideration were to be held necessary, 
and the sureties remain bound. 


Pleading by Attorney General: APPaRENT Force: THEORY oF 
Law: Testimony. A pleading drawn and filed by the attorney 
general on behalf of the state having been introduced in evi- 
dence as an admission, it is competent for him to testify to the 
theory of law upon which he drew and filed the same, for the 
purpose of explaining it and depriving it of its apparent force. 


State Treasurer: EVIDENCE: Books anp REcorDsS. Books and 
records kept by a state treasurer and statements made by him 
and filed im the offiee of the auditor are prima-facie evidence 
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against the sureties upon his official bond. They are not con- 
clusive, however, nor are, the sureties confined to impeachment 
of such books, records and statements; but they may show the 
facts as to when the defalcation occurred, and the amount 
thereof, in any way and by any testimony by which any other 
fact would be established. 


23. Time of Defalcation. In view of the several decisions in this 
cause, the sole remaining issue is whether the defalcation of the 
principal in the bond occurred during the last term, or in whole 
or part durmg his first term of office; and, if such defalcation 
occurred during his last term, the defendants are liable therefor. 


Action brought by the state in the district court for 
Douglas county, before BAxtTsErR, J., against William A. 
Paxton and others, sureties on state treasurer’s bond. The 
state cud defendants Brown, McNish and Ames, separ- 
ately prosecute proceedings in error. Reversed. 


Frank N. Prout, Attorney General, Norris Brown and 
' William B. Rose, for the state. 


John CO. Cowin, Frank T. Ransom, Robert Ryan and 
rank Irvine, contra. 


John C. Cowin and Robert Ryan (EH. FE. Brown, also for 
himself), for plaintiffs in error, E. E. Brown et al. 


Pounp, C. 


This cause is here for the third time. Four petitions in 
error are presented,—ane by the state, plaintiff below, and 
one each by Messrs. Brown, McNish and Ames, defendants 
below. he several petitioners in error seek a review of 
the third trial of this cause, at which a verdict and judg- 
raent were had in favor of the state and adverse to said de- 
fendants Brown, McNish and Ames, and adverse to the 
state and in favor of the defendants Paxton, Swobe and 
Taylor. The general features of the case fully appear in 
the two prior reports. State v. Bartley, 56 Nebr., 810; 
Paszton v. State, 59 Nebr., 460. Suffice it to say in this 
place that the defendants Brown, McNish and Ames were 
among those who signed the bond in suit originally, and 

15 . 
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will be referred to hereinafter as the original sureties, 
while the defendants Paxton, Swobe and Taylor signed it 
subsequently and will be spoken of as the additional 
sureties. 

Both the state and the defendants Paxton, Swobe and 
Taylor rely in large part upon the two prior decisions of 
this court, and invoke the rule that such prior decisions 
become the law of the case and are to be followed in sub- 
sequent appeals. As a general proposition, it is well 
settled that a decision of this court becomes the law of 
the case not only as to the points expressly considered in 
its opinion, but as to all matters necessarily involved in 
the judgment rendered. Home Fire Ins. Co. v. Johansen, 
59 Nebr., 349; Nebraska Savings & Hachange Bank v. 
Brewster, 59 Nebr., 585; Todd v. Houghton, 59 Nebr., 538; 
Hayden v. Frederickson, 59 Nebr., 141; Richardson Drug 
Co. v. Teasdall, 59 Nebr., 150. This has been carried so 
far as to hold that it is not permissible for an appellate 
court, on a subsequent appeal of a cause, to reconsider and 
correct an erroneous decision made in the same case on a 
former appeal. Wittenberg v. Mollyncaux, 60 Nebr., 583. 
And the rule has been applied to decisions upon the suffi- 
ciency of evidence, when necessarily involved in a judg- 
ment here rendered. Todd v. Houghton, supra. But it 
refers only to questions expressly or necessarily adjudi- 
cated; and expressions of opinion respecting matters not 
actually involved in the decision reached, have no binding 
force. Wittenberg v. Mollyneaua, supra. Hence it would 
seem to follow that it has not the same applicatién where 
the evidence at successive trials of the same cause is so 
materially different as to affect the conclusions reached. 
An adjudication resting on a particular state of facts is 
not an adjudication of the effect of materially different 
facts. The very purpose of a new trial is to ascertain the 
facts of the case anew. There is no requirement that the 
evidence be exactly the same and to exactly the same effect 
as at the former trial. Consequently, where the evidence 
at a new trial is or may be presumed to be materially dif- 
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ferent from that at a trial already reviewed by this court, 
in a subsequent review it will investigate the record unin- 
fluenced by the former decision except so far as questions 
of law were there adjudicated which apply equally to the 
evidence at each trial. Lane v. Starkey, 20 Nebr., 586; 
Missouri P. R. Co. v. Fox, 60 Nebr., 531; State v. Cass 
County, 60 Nebr., 566; First Nat. Bank v. Grosshans, 
61 Nebr., 575. In the light of these principles, as the attor- 
ney general contends that the first decision in this cause, 
in which a judgment in favor of all the defendants was 
reversed, is a final and conclusive determination that the 
bond sued on is a valid obligation as against and binding 
upon all the defendants, and that the second opinion of 
this court requires the same conclusion, while the defend- 
ants Paxton, Swobe and Taylor urge that the second de- 
cision of this court requires their release, an examination 
of the issues and evidence, and the matters passed on by 
the court in its judgments, at the two former hearings, 
becomes necessary. This examination must be made from 
the reported opinions and the record now before us. 
The first decision is reported as State v. Bartley, 5% 
Nebr., 810. A verdict had been rendered in favor of 2 — 
the defendants, and judgment thereon was reverse@ o1 
two points—that two of the instructions given by the trial 
court permitted the jury to find or infer facts of which 
there was no evidence, and that the verdict, in so far as it 
was based on a negative finding upon the issue whether 
there had been a breach of the bond, was ccusitrary to the 
evidence, to the instruction of the trial court and to the 
law. Both of these points involved solely the question 
whether there had been a default on the part of the prin- 
cipal and a breach of the conditions of the bond. The 
instructions complained of bore upon that issue, and the 
verdict was set aside because that issue had not been de 
termined correctly. We may remark, therefore, by way 
of summary: None of the defenses now before us were 
passed on at the first hearing; as to the defendants now in 
the case, the sole defense was that no breach of the bond 
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sued on had been established, or, at least, such was the 
only defense passed on; the judgment was reversed be- 
cause the verdict on this defense was’ contrary to an in- 
struction of the court and to the evidence, and because in 
submitting this defense to the jury the court permitted 
chem to consider two questions upon which there was no 
evidence. 

The second decision is reported as Paxton v. State, 59 
Nebr., 460. At the trial there under review. the district 
court directed a verdict for the state, and judgment was 
rendered against all the sureties accordingly. The peti- 
tion alleged that the bond in suit was delivered to the gov- 
ernor on January 3, 1895, and on that day filed for record 
in the office of the secretary of state; that the bond was 
afterwards returned to Bartley, the principal therein, 
that he might obtain the signatures of additional sureties; 
and that on January 9 it was again handed to the gover- 
nor, who then approved it and filed it with the secretary 
of state. The original sureties denied that the bond was 
filed on January 3, and contended that they were not 
bound because the bond had not been accepted and ap- 
proved before that date,—that being the first Thursday 
after the first Tuesday in January of said year,—so that, 
under the decision in State v. Lansing, 46 Nebr., 514, the 
office to which the principal had been elected had become 
absolutely vacant before the bond was delivered. As to 
this defense, the court held that the evidence showed con- 
clusively that the bond was not filed in the office of the 
secretary of state until January 9, and did not take effect 
till that day; that, while Bartley had forfeited the office 
by failing to have his bond approved and filed on or before 
January 3, the state could waive its right to oust him, and 
elect to deal with him as treasurer; that the statute as to 
official bonds was designed for the protection of the public 
and not for the benefit of the sureties, and consequently 
that the latter could not be heard to object that the ap 
proval and filing were not within the prescribed time. The 
defendant Brown contended further that the additional 
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sureties signed without his consent, and that thereby he 
became released from his obligation. The evidence at the 
trial then under review had shown that the bond was not 
delivered till January 9. That being so, the court held 
that the written waiver hereinafter discussed gave rise to 
an inference that the bond had not yet been filed, and, as 
no officer had any right to demand additional sureties 
upon a state treasurer’s bond after the same had been 
delivered and approved, the original sureties must have 
signed such waiver knowing, or at least believing, that the 
bond had not become effective. In such case, they either 
had notice of the alteration before delivery, or else con- 
sented to it after it was made a:.1 before delivery, and 
were clearly bound. The additional sureties, Paxton, 
Swobe and Taylor, claimed that the bond had already be- 
come effective and‘the principal had entered upon his 
office when their signatures were obtained, and that their 
undertaking was of no force for want of consideration. 
But as they signed prior to January 9, and the evidence 
then before the court showed that the bond was not de- 
livered and filed and did not take effect til] January 9, the 
defense failed. The judgment was reversed, however, 
because the sureties claimed further that the shortage 
occurred during Bartley’s first term (they being bound, 
if at all, for his second term only), and the court directed 
a verdict for the state notwithstanding there was some 
competent evidence that the shortage, or portions thereof, 
took place during the first rather than the last term. 
Norvat, J., dissented on points not now material, but held 
that the former decision, reversing a judgment in favor of 
the sureties, was an adjudication that the bond was a valid 
obligation, binding upon the parties and the court. To 
summarize: The evidence at the second trial was that the 
bond was delivered and hence became effective on January 
9; the defense of the original sureties was that the bond 
failed because it was not filed in time, and the office had 
thereby become vacant; the defendant Brown claimed 
further that he was released because the additional sure- 
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ties signed without his knowledge or consent; the 
additional sureties claimed that the bond was complete, 
had been delivered, and had become effective before they 
signed, and that as to them there was no consideration; 
the defense of the original sureties failed because the state 
waived the forfeiture of Bartley’s office, and the statutory 
provisions relied on were held to be for the benefit of the 
state, not of the sureties; the additional defense of the 
defendant Brown failed because the evidence showed the 
bond was not delivered till January 9, and the written 
waiver created an inference that he knew and believed the 
bond had not been delivered and was incomplete when he 
signed it; the defense of the additional sureties failed be- 
cause the evidence showed that the bond was not delivered 
till January 9, or after they had signed it; and, finally, the 
judgment.was reversed because a verdict was directed in 
the face of evidence sufficient to go to the jury tending to 
show a part of the shortage accrued during Bartley’s first 
‘erm. 

In the record now before us, the petition, among other 
things, alleges that on the 3d day of January, 1895, Bart- 
ley “duly gave and executed a certain bond of office as 
treasurer * * * and thereupon the said defendants 
* * * delivered said bond to the plaintiff by delivering 
the same to the secretary of state and causing the same to 
be filed in his office for record, * * * and said bond 
was thereupon on the same date duly filed for record in 
the office of the secretary of state of the state of Nebraska.” 
This allegation as to the date when the bond was filed, 
which the defendants contested on the second trial, seems 
to have been conceded at the last trial. They introduced 
no evidence to the contrary, and we have only the allega- 
tions of the petition and ‘the fact that the bond bears 
the filing stamp of the secretary of state, showing 
that it was received and filed for record January 3, 
1895, and recorded January 9, 1895, to fix the date. 
Undoubtedly, under general denials contained in the 
answers, the defendants might have proved or en- 
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deavored to prove that the bond was not filed until 
January 9. But they did not see fit to do this, and it 
would seem that the state, having fixed the date in its 
petition, is in no position to insist that a later date, not 
shown by the evidence, be taken. Foley v. Holtry, 41 
Nebr., 563; McKee v. Wild, 52 Nebr., 9. It has been 
argued that we must not confnse the filing stamp or in- 
dorsement with the act of filing. But the indorsement is 
evidence that the bond was filed on the date named 
therein. Peterson v. Taylor, 15 Ga., 483; Engleman v. 
State, 2 Ind. [2 Carter’s], 91; Powers v. State, 87 Ind., 144, 
148; Bettison v. Budd, 21 Ark., 578, 580. Nor can the 
state insist that the fact that the bond is afterwards found 
in Bartley’s hands and in the hands of the governor for 
approval demonstrates it had not yet been delivered, so 
long as the petition in effect alleges a withdrawal from 
the files after delivery and a return and recording there- 
after. It is well settled that a return of a deed to the 
grantor for correction does not affect the original delivery. 
Hyne v. Osborn, 62 Mich., 235; Albert v. Burbank, 25 N. J. 
Eq., 404; Meeks v. Stillwell, 54 Ohio St., 541. In the same 
way, return of a bond to the principal in order that he may 
secure approval thereof, would not remove the effect of a 
delivery already made. Hence we must take it as settled, 
for purposes of the present hearing, that the bond was de- 
livered to the secretary of state for filing and was filed 
en January 3. In this condition of the evidence, the addi- 
tional sureties contended, and the court instructed the 
jury, that there was no consideration for the undertaking 
of those who signed after the bond had been filed and had 
taken effect and Bartley had entered upon his office pur- 
suant thereto. Following this instruction, the jury re- 
turned a verdict for the defendants Paxton, Swobe and 
Taylor. The original sureties contended, among other 
things, that they were released by the addition of the fur- 
ther sureties after the bond had been filed. To avoid this, 
the state pleaded and provei the written waiver, considered 
and set forth in the second decision in this court. This 
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writing had been construed in that decision as importing 
on its face that the bond was incomplete and undelivered 
and that those who signed it so understood and believed. 
Accordingly, as the evidence then before the court showed 
that such was the condition of the bond at the time, the 
‘court had passed upon the defense in question adversely. 
But at the last trial, as the evidence showed that the bond 
had been filed some days before this paper was signed by 
the original sureties, they offered to prove by the defend- 
ant Brown that the additional sureties had actually signed 
said bond after filing, and before the written waiver was 
signed, and that when the waiver was signed they were 
ignorant of such facts. This offer was rejected and no evi- 
dence of such facts was permitted to go to the jury. The 
state complains of the instruction whereby the jury were 
enabled to and did release the additional sureties, while 
the original sureties complain, among other things, of 
the exclusion of the evidence above described. To suti- 
marize: No question expressly passed on by this court 
at the first hearing is now presented ; whereas the evidence 
at the second trial showed that the bond was filed on 
January. 9, it now shows that it was filed on January 
3; although the defense of the additional sureties 
that there was no consideration for their undertaking, and 
the defense of the original sureties, based on the addition 
of other names after delivery, were made at both the last 
trials, and were before this court at the second hearing, 
the rulings then made with respect thereto were predi- 
cated upon evidence which was held to establish conclu- 
sively that the bond was delivered on January 9; and the 
holding of this court at the second hearing, which might 
seem to justify and require the exclusion of the testimony 
offered by the original sureties at the last trial, proceeds 
expressly upon the theory that the bond was undelivered 
and incomplete when the written waiver was executed, as 
that paper itself indicated. 
For such reasons, and in view of the principles govern- 
ing the application of the rule as to the effect of prior de- 
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cisions as law of the case, already discussed, we are of 
opinion that the sole possible occasion for invoking that 
rule in the case at bar is to be found in the decision at the 
first hearing, in which a general judgment in favor of all 
the defendants was reversed. It is manifest that if under 
the evidence then before the court, the sureties, or any of 
them, had an absolute defense and the bond was of no 
force to hold them, the judgment of reversal could not have 
been entered. On the other hand, the questions of law 
now before us are so nice, and depend so much in their 
application upon delicate points of fact, that, without 
knowing minutely what the evidence then was, we can not 
say that any of the questions now presented were neces- 
sarily involved in the first judgment of this court. More- 
over, there is no presumption that the evidence was the 
same as that now before us. Missouri P. R. Co. v. Fox, 60 
Nebr., 531. And, in any event, the very rule as to the effect 
of prior decisions in the same cause must operate to pre- 
vent us from giving to the first judgment in the case at 
bar the effect now claimed for it. At the second hearing 
one of the judges expressly dissented on the ground that 
the former judgment conclusively established the validity 
of the bond and was binding upon the parties and the 
court. But the majority of the court took the other view, 
treated the question as open, and passed on the defenses 
involving invalidity of the obligation on their merits. 
Here we have a clear adjudication that the first judgment 
did not have the effect ascribed to it. It is doubtful - 
whether we have any right to review that holding at this 
time. Wittenberg v. Mollyneaucz, 60 Nebr., 583. And, if 
we have such power, we have no disposition to exercise it, 
for we think the conclusion entirely sound. 

Taking up the cause on its merits, we have first to con- 
sider the defense of the three sureties who signed last. 
Briefly restated, their contention is that the consideration 
of the bond was that the principal be enabled to enter upon 
his office and receive the benefits thereof; that the official 
bond of a state treasurer becomes effective from the time 
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when it is filed with the secretary of state; and that, as the 
bond in suit had been so filed for several days prior to the 
time when they signed it, and was a complete and binding 
obligation already, by virtue whereof, as this conrt ad- 
judged on the second hearing and the petition alleges, 
Bartley was already in office, there was no consideration 
for their undertaking. The bond of a state treasurer is 
governed by different rules from that of a county treas- 
urer. In the latter case there is statutory warrant for 
demanding and taking additional sureties at any time. 
Stoner v. Keith County, 48 Nebr., 279; Holt County v. 
Scott, 53 Nebr., 176. In the former case, “no officer of the 
state is authorized to demand additional sureties of the 
state treasurer after his official bond has been duly ap- 
proved and filed for record.” Paxton v. State, 59 Nebr., 
460, 471. Since private seals have been abolished in 
this state, bonds in general are governed by the saine 
rule as simple contracts, and require consideration. Acith 
County v. Ogalalla Power & Irrigation Co., 64 Nebr., 35. 
statutory bonds, however, are an exception. A bond exe- 
cuted pursuant to and in substantial conformity with 
the provisions and requirements of a statute, needs no 
consideration. Jhompson v. Blanchard, 3 N. Y., 335; 
Carpenter v. Mather, 8 Seam. [TIll.], 374; Shirley v. 
Byrnes, 34 Tex., 625; Richards v. Morse, 36 Me., 240, 241; 
Sterner v. Palmer, 34 Pa. St., 181; 6 Am. & Eng. Ency. 
Law [2d ed.], 684. But, in the case at bar, a bond, such 
as was required by the statute in every way except that 
it had not been approved, had been executed and delivered 
already. There was a statutory bond which had been 
effective for several days and upon which the sureties were 
holden, at least if the state chose ‘to dispense with the re- 
quirement that it be approved. Consequently we are dis- 
posed to concede that, under the evidence now before us, 
the undertaking of the additional sureties required a new 
consideration. This must be so, whether we admit that the 
original bond required a consideration or not. If the con- 
tention of counsel as to the consideration of the original 
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bond were correct, it would certainly follow that the un- 
dertaking of the additional sureties, entered into after 
delivery, was collateral and would require a further con- 
sideration for its support. Barnes v. Van Keuren, 31 
Nebr., 165. If, as we think, the original undertaking re- 
quired no consideration, yet, after the statutory bond had 
taken effect by delivery, no second statutory band could 
well be given. Certainly the statute will support but one 
bond for one official during one term of office. But if one 
such bond has been executed and delivered,—and it is not 
only the clear import of the statute, but the established 
law of this case that filing for record in the office of the 
secretary of state was a delivery (Paxton v. State, 59 
Nebr., 460),—the subsequent addition of further sureties 
makes in effect a new bond which must have a foundation. 
of its own. Such new or additional bond is not known to 
the statute. The parties doubtless intended to execute a 
statutory bond. But assuming, as we well may, that the 
facts here disclosed are much more than a mere “irregu- 
larity,” which would be disregarded under section 13, 
chapter 10, Compiled Statutes, it would seem that the 
only principle that may be invoked, under the evidence 
now before us, is the well-settled one that an undertaking 
not within the purview of the statute may nevertheless be 
upheld as a common-law contract, if otherwise unobjec- 
tionable and supported by a consideration. U.S. v. Hod- 
son, 10 Wall. [U. S.], 395, 4 Am. & Eng. Ency. Law [2d 
ed.], 671. Hence we agree with counsel for the additional 
sureties so far as they contend that a consideration for the 
undertaking of their clients must be pleaded and proved 
as the case now stands. 

Do the pleadings and proofs disclose such considera- 
tion? In passing upon this question we must look nar- 
rowly at the several decisions of this court upon the statu- 
tory provisions governing official bonds, for the reason 
that very much depends upon the party who is invoking 
the protection of such provisions or is seeking to enforce 
them. Counsel cite us to the several opinions of this court 
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wherein it is held that after an official bond has been duly 
delivered, the sureties become bound and may not insist 
that it was not duly approved, and to the statements in a 
former opinion in this case that after a state treasnrer’s 
bond has been “approved and filed” no officer can demand 
additional sureties, and that after Bartley was “regularly 
inducted into office,” no state officer could remove him. 
Paxton v. State, 59 Nebr., 460. These citations are relied 
upon as decisive. We do not so regard them. Because, in 
order to bind the sureties, if the state elects to dispense 
with approval,—a requirement designed for the benefit 
of the public alone,—delivery is sufficient of itself, it does 
not follow, when we look at the case from the standpoint 
of the state, that approval is an idle ceremony, not to be 
regarded: in considering what the state might have done 
with respect to the office of treasurer between January 3, 
1895, and the time when the bond in suit was approved. 
Nor does it follow that we may eliminate the words “ap: 
proved” and “regularly” (which last includes approval of 
the bond) in the proposition laid down in the former opin- 
ion. These propositions had reference to evidence Showing 
that the bond was approved prior to filing, the filing hay- 
ing taken place on January 9. Now we have a case in 
which the bond was filed on January 3, but was not ap- 
proved for several days thereafter. In that respect, it is 
analogous to Holt County v. Scott, 53 Nebr., 176. 

Under section 15, chapter 10, Compiled Statutes, an 
official bond must be approved, as well as executed and 
filed within the time fixed by law. The statute clearly con- 
templates that approval shall come before filing. None 
the less it is clear from Holt County v. Scott, supra, that 
the validity of the bond is not affected by filing without 
or before approval, if the state is content to dispense with 
the requirement. This does not mean, however, that the 
state must dispense with it. The approval of the bond 
after instead of before filing, so far as the sureties are con- 
cerned, would be a mere irregularity, within the purview 
of section 13, chapter 10, Compiled Statutes, and would 
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have no effect upon its validity. But the statute expressly 
and directly provides that neglect to procure apptoval of 
the bond shall render the office vacant. ° It is the intention 
of the statute that the official himself procure such ap- 
proval before he files the bond. Paxton v. State, 59 Nebr., 
460. , The state may not insist on forfeiture. Paxton v. 
State, supra. But this does not imply that it can not do 
so, and the clear import of the statute and of the decisions 
cited is that such failure to have the bond approved ren- 
ders the office vacant, if forfeiture is insisted upon, al- 
though the bond is duly executed and is filed within the 
prescribed time. The very ground on which the court 
holds that approval of an official bond is not necessary to 
its validity as against the sureties thereon, is that such ap- 
proval is for the benefit of the public and may be waived. 
Holt County v. Scott, supra; People v. Johr,22 Mich., 461. 
In State v. Lansing, 46 Nebr., 514, 522, the court said: 
“Actions upon bonds given out of time and direct proceed- 
ings to oust an officer for failing to qualify according to 
law present very different questions.” This is reiterated 
in Holt County v. Scott. In People v. Johr, the court said: 
“And though, as between the people of the state and the 
auditor general, the latter may have had no right to waive 
the required approval of the sureties in this case, yet when 
the people in their corporate capacity sue upon the bond, 
* # * there is no principle * * * which prohibits 
them * * * from waiving the approval.” If the re- 
quirement is for the protection of the state, it is for the 
state alone to waive it,.and an unauthorized filing of the 
bond, without approval, can not preclude the state from 
claiming a forfeiture under said section 15, chapter 10, 
Compiled Statutes. The sole answer which counsel make 
to this proposition is the statement, to be found in the sec- - 
ond opinion in the case at bar, that after Bartley was regu- 
larly inducted into office no state officer had the power to 
remove him. The statement is obvious and elementary. 
But it does not meet the case as it now stands. In Holt 
County v. Scott this court said: “To entitle one 
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elected to an office requiring an official bond to be 
inducted into office, his bond must be approved and 
filed for record before his induction, and within the time 
fixed by statute.” And, citing State v. Lansing, 46 Nebr., 
514, 522: “Section 15 clearly makes it the duty of the 
prospective officer to have his bond approved and, filed. 
His neglect to perform these duties operates his forfeiture 
of the right to claim or hold the office.” Pp. 190, 191. 
The language of the statute is explicit: “If any person 
elected or appointed to any office shall neglect to have 
his official bond executed and approved as provided by 
law, and filed for record within the time limited by this 
act, his office shall thereupon ipso facto become vacant.” 
Compiled Statutes, ch. 10, sec. 15. Hence, to be regularly 
inducted, under the provisions of chapter 10, Compiled 
Statutes, Bartley must have had his bond approved as 
required by law. Unless and until he did so, he was in the 
same situation as the respondent in State v. Lansing, 
supra. The latter was in office. But a successor was 
elected and procured a judgnient of ouster in quo warranto 
proceedings. If Bartley was in regularly, he was not to 
be removed. If he had failed to comply with the statutory 
requirements, he was liable to be ousted as was the re- 
spondent in State v. Lansing, at least until the defect was 
waived. For we think a distinction may well be made 
between total failure to comply with the statute in the 
time prescribed, as in State v. Lansing, supra, and a fail- 
ure to perform all of the acts required where, neverthe- 
less, the more important requirement of filing a bond has 
been seasonably met. In the one case it can hardly be 
said that the filing of-a bond out of time would relate back 
to the date when it should have been filed. In the other 
case, the timely filing of a sufficient bond being the sub- 
stance of the requirement, if such a bond is seasonably 
filed and afterwards proves sufficient and is approved, 
there is sound reason for holding that thé approval relates 
back to the date of the filing. Holt County v. Scott, supra. 
This view of the provisions of the statute, however, which 


VoL. 65] JANUARY TERM, 1902. 127 


State v. Paxton. 


seems to follow from Holt County v. Scott and Paxton v. 
State, in no wise dispenses with the requirement that the 
bond be approved. The state may and should insist 
upon it. , 

In Paston v. State it is pointed out, and the statute 
clearly so provides, that delivery is to be made, not to the 
governor, but to the secretary of state. The duty of the 
governor is to pass upon the sufficiency of the sureties. 
The duty of the secretary of state is to receive and file the 
bond when approved. He ought not to file the bond until 
it is so approved. Yet it is obvious that in fact he may 
do so, just as he may in fact neglect or improperly dis- 
charge any duty imposed on him. And in such case the 
delivery of the bond is good and the instrument becomes 
effective from that date. Holt County v. Scott, supra. 
But if the governor can only approve the bond, it is 
equally true that the secretary of state can do no more 
than receive, file and record it. The governor, not the 
secretary of state, is to approve the bond of a state treas- 
urer. Compiled Statutes, ch. 10, sec. 6. Hence, so far as 
the state is concerned, the filing of a treasurer’s bond by 
the secretary of state, before it has been approved by the 
governor, does not dispense with the necessity of approval. 
Unless and until the state declares and enforces a for- 
feiture, such a bond becomes effective as against the prin- 
cipal and sureties from the time of delivery to and filing 
by the secretary of state; and, as we have seen, approval . 
after instead of before filing is a mere irregularity which 
could not affect its validity. 

What, then, is the effect of approval of a bond, filed in 
time, but not approved till after filing and after expira- 
tion of the time fixed by law? In our opinion there would 
be sound reason for holding, if necessary, that in such 
cases the approval relates back to the time of filing in the 
sense, at least, that it waives the neglect to procure ap- 
proval in the time fixed by the statute. The bond was 
filed in due season. It turned out to be sufficient and was 
approved. Why should not this approval cure the defect? 
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In Holt County v. Scott, 53 Nebr., 176, 199, this court 
said: “There is another argument which might be urged 
as establishing the validity and potency of the bond in 
suit, viz., that, when filed in time, as was this one, a later 
approval relates back to the time of filing, and will be 
considered as done of that date. This is on the ground 
that where there are several acts which may be said to be 
concurrent, required to be done to make or complete a 
matter or thing, then the dominant act,—in this case, the 
delivery,—shall be preferred, and to it the other acts have 
relation. Supporting this doctrine are State v. Tool, 4 
Ohio St., 5538; Drew v. Morrill, 62 N. H., 23. * * * Tf 
there ever were cases in which the doctrine of relation 
should be invoked and apply, it is probably in actions of 
the nature of this.” See, also, Seymour v. Van Slyck, 8 
Wend. [N. Y.], 403. It should be observed, also, that we 
may well construe the statute to require only that the 
bond be filed in time and that it be approved. The lan- 
guage of said section 15 is that the officer shall “have his 
official bond executed and approved as provided by law, 
and filed for record within the time limited by this act.” 
Consequently, if the bond is filed in time and is approved, 
whether before or after filing and whether in or out of 
time, there is ample basis in the statute for holding that 
the provisions thereof are fully complied with. In that 
view, subsequent approval of a bond seasonably filed 
would perfect the official’s title to his office. He would be 
regularly in office and no one could remove him. But, 
however this may be, it is thoroughly settled that failure 
to procure approval in time, or even to procure it at all, — 
may be waived. Holt County v. Scott, supra; Paxton v. - 
State, 59 Nebr., 460. This is a waiver of a substantial 
power provided for the protection of the state. The state 
is not bound to waive it. A hasty, unadvised or collusive 
filing, without prior approval, can not be said to waive it; 
but obviously when it is waived, the waiver may be a con- 
sideration. Hence we think that the approval of the bond, 
in such a case, and waiver of the forfeiture by permitting 
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the principal to continue in and hold the office, is sufficient 
consideration for the undertaking of additional sureties, 
who sign after filing; but before approval, for the purpose 
of procuring such approval and waiver. We are unable to 
see that this holding in any way contravenes the very 
proper observation of SULLIVAN, J., in Paxton v. State, 
59 Nebr., 460, 471: “No officer of the state is authorized to 
demand additional sureties of the state treasurer after 
his official bond has been duly approved and filed for 
record. Sureties signing under such circumstances are 
not bound, there being no consideration for their promise.” 
This proposition is self-evident. As the opinion well puts 
the case: “The sole motive for giving the bond was to 
establish Bartley in the office of treasurer; and, if that 
end had already been accomplished, the procurement of 
additional sureties would have been an idle ceremony—a 
vain and useless act.” So it would if Bartley was impreg- 
nably established in office. But, as we have seen, he was 
not so established until his bond had been approved. He 
could not establish himself in office beyond possibility of 
disturbance by filing an insufficient bond. The state could 
oust him, if it chose. Because the state might waive ap- 
proval and hold the sureties it does not follow that it 
was bound so to do. The observations quoted are ex- 
pressly predicated upon approval of the bond prior to the 
‘new undertaking. ‘They do not imply that the governor. 
might not insist on a better and stronger bond, before 
giving his approval, merely because the bond tendered 
had been placed on file. 

The petition alleges delivery of the bond on January 3, 
the subsequent attempt to procure approval by the gov- 
ernor, the signing by the additional sureties on January 8, 
the approval on Jannary 9, and proceeds: “And said 
governor, relying on sa@l instruments in writing, * * * 
as well as upon the said bond and the execution and de- 
livery thereof by all the said defendants, approved said 
bond and permitted the said Bartley to continue in the 


office of said treasurer and enjoy the emoluments and per- 
16 
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quisites thereof.” This clearly states a consideration, and 
we think the testimony of Governor Holcomb tends to 
establish it. The court erred, therefore, in instructing 
that there was no consideration for the undertaking of the 
additional sureties, if they signed after the bond was filed; 
and by reason of that error the judgment in favor of the 
defendants Paxton, Swobe and Taylor should be re- . 
versed. 

We come next to the rulings of the court upon the evi- 
dence offered by the original sureties. It will be remem- 
bered that the petition sets up a signing by the additional 
sureties after the bond as it first stood had been filed, but 
alleges that the original sureties, in order to procure ap- 
proval of the bond and prevent forfeiture of the principal’s 
office, signed written waivers whereby they consented and 
agreed to the additional signatures. It further alleges a re- 
delivery after the additional sureties had signed and the 
bond had been approved. The testimony established that 
the bond was filed January 3, that the additional sure- 
ties signed after January 5, and that the bond was ap- 
proved and refiled January 9. We think the theory of the 
pleader was entirely sound. A bond can be delivered but 
once. If after delivery it is altered by the addition of fur- 
ther sureties, and is again delivered, there is in effect a 
delivery of a new bond, which will take effect as such from 
the date of th last delivery. Malarin v. U. S.,1 Wall. [U. © 
8.],282; Prettyman v. Goodrich, 23 Tll., 330, 331; Stiles v. 
Probst, 69 Ill., 382. In such a case, for reasons already set 
forth, there would doubtless have to be a consideration for 
the undertaking of the original sureties to remain bound. 
The petition alleges and the proof establishes that there 
was such consideration, in that it was entered into to’ 
procure approval of the bond and hold the principal in his 

‘office. But the original sureties insist that as they became 
bound and the bond took effect, as to.them, from the date 
of filing, if the state chose to hold them, they would be 
released by the addition of further sureties after that date 
without their knowledge and consent, and if such was the 
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fact, and they were ignorant of it when they signed the 
waiver relied upon by the state, they can not be held to 
‘have waived an existing alteration, nor to have ratified 
and adopted the instrument as altered, by merely consent- 
ing to an alteration to be made in the future. Hence they 
contend that they should have been allowed to prove when 
the additional sureties signed the bond, and to show that 
the waiver was executed subsequently in ignorance of 
what had been done. Most of the propositions of law 
which are urged on their behalf may be conceded. It is 
obvious that the addition of further sureties upon the 
bond, after delivery, if without the knowledge and consent 
of those already bound thereon, was a material alteration 
which would release the latter from their obligation. 
Stoner v. Keith County, 48 Nebr., 279. It is true, also, 
that a waiver is an intentional relinquishment of a known 
right, and, except in case of waiver of forfeitures, requires 
either consideration or the elements of estoppel. “Knowl- 
edge of the existence of a right or defense, and the inten- 
tion to relinquish it, must concur in order to estop a party 
by waiver.” Hamilton v. Home Fire Ins Co., 42 Nebr., 
883; Livesey v. Omaha Hotel Co., 5 Nebr., 50. It is not 
enough to show that there was a consideration. It must 
appear that the right was known and intentionally re- 
linquished, or else that the circumstances are such as to 
create an estoppel. But there is another, and we think a 
better, way to look at the transaction in question. A 
material alteration already made, may be ratified and 
adopted subsequently, and in that case the instrument, as 
altered, will be binding. 2 Brandt, Suretyship & Guar- 
anty, sec. 384. It has been held that such ratification and 
adoption of the altered instrument is, in substance and 
effect, a new agreement, and requires a new consideration. 
Warren v. Fant, 79 Wy., 1; Wilson v. Hayes, 40 Minn., 531, 


42 N. W. Rep., 467. The weight of authority, however, 


seems to sustain the position that no new consideration 
is required. Pelton v. Prescott, 13 Ia., 567; Montgomery 
v. Crossthwatt, 90 Ala., 553, 8 So. Rep., 498; 2 Brandt, 


132 NEBRASKA REPORTS. [Vou. 65 


State v. Paxton, 


Suretyship & Guaranty, sec. 384. A recognition of the 
validity of the instrument, with knowledge of the altera- 
tion, will suffice. Stewart v. First Nat. Bank, 40 Mich., 
348; Jackson v. Johnson, 67 Ga., 167. Ordinarily, of 
course, such ratification presupposes and requires knowl- 
edge of the exact facts. Such knowledge is one of the ele- 
ments of any ratification. Oram v. Sickle, 51 Nebr., 828; 
Henry & Coatsworth Co. v. Halter, 58 Nebr., 685; Bullard 
v. De Groff, 59 Nebr., 783. As a consequence, acts which 
otherwise would amount to ratification of an alteration 
will not be given such effect if done in ignorance of the 
actual condition of the instrument. Boalt v. Brown, 18 
Ohio St., 364; Cutler v. Rose, 35 Ia., 456; State v. Church- 
ill, 48 Ark., 426, 444; Benedict v. Mimer, 58 Ill., 19; Mc- 
Damel v. Whitsett, 96 Tenn., 10, 33 S. W. Rep., 567; Bell 
v. Gardiner, 4 Man. & G. [Eng.], 11. The ratification 
must be made intentionally, with knowledge of and with 
respect to the very alteration relied on as a defense. 
Henning v. Werkheiser, 8 Pa. St., 518. But we think it is 
no less clear that sureties upon an official bond which has 
been delivered, but not yet approved, who desire to have 
the bond approved and the principal retained in his office, 
may, to that end, ratify and adopt generally all alterations 
which may be required for the purpose; and if they choose 
to do so, and expressly agree to remain bound notwith- 
standing, their knowledge of the exact condition of the 
bond when they so agree becomes immaterial. This case 
presents, in substance, such a condition. The written 
waiver signed by the original sureties is set forth in full 
in the opinion in Paxton v. State, 59 Nebr., 460, 471. It 
was carefully considered in that opinion, and its proper 
construction was determined. It is the law of this case 
. that the instrument imports on its face that the bond 
remained incomplete and undelivered, and gave the orig- 
inal sureties notice of such fact. If such was the fact at 
the time the waiver was executed, it clearly could not 
matter whether the names of further sureties were added 

to the bond before or after said date. Puazton v. State, 
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supra. But, even though the bond had been delivered and 
filed, yet if the sureties believed it to be incomplete and 
undelivered, so that they might withdraw at any time, 
whether there had been an alteration or not, and in this - 
belief they made no attempt to withdraw, but took steps 
to remain bound, it is strong evidence that their purpose 
and intent was to ratify, adopt and approve all alterations 
—by adding other names—which their principal might 
have to make in order to procure approval and acceptance 
of his official bond. The terms of the waiver itself strongly 
confirm this view. Although in form a consent to the ad- 
dition of any names that might be procured in the future, 
it contains also a provision that the original sureties “are 
held liable the same as if said names had not been added,” 
which is of no apparent force or meaning unless it was — 
intended to meet alterations already made. Under the 
circumstances surrounding its execution, we think the 
fair interpretation of the instrument is that the sureties 
not only agreed generally to the addition of any further 
names that might be procured, until the bond was satis- 
factory to the state and was approved, but also ratified and 
adopted generally any and all alterations by addition of 
other names that had been made at the time they signed 
such waiver. This being so, whether the additional sure- 
ties signed the bond before or after execution of the 
waiver was immaterial. If the bond had been filed but 
not approved, and the sureties, in order to procure its ap- 
proval and prevent: forfeiture of the principal’s office, 
adopted and ratified an alteration made by adding other 
sureties after delivery, there was a sufficient considera- 
tion therefor, if a consideration were to be held necessary, 
and the sureties would remain bound. [or these reasons, 
we think the court did not err in excluding the evidence 
offered. 

A further defense was interposed, on behalf of all the 
defendants, to the effect that the defalcation of the prin- 
cipal in the bond occurred during his first term, and not 
during the second term, for which alone the defendants are 
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holden. In support of this defense they introduced a peti- 
tion drawn and filed by the attorney general on behalf of 
the state, in which it was alleged that the defalcation took 
place during Bartley’s first term, and that the sureties 
upon another bond were liable therefor. -The attorney 
general who drew and filed said petition was called as a 
witness and testified, over objection, as to the theory of 
law upon which he proceeded. We know, without being 
told, that at the time he brought the action there was room 

for doubt as to the legal effect of certain phases of a settle- 
ment whereby Bartley became chargeable with moneys 
received during his first term. His testimony is: “In 
view of the two decisions of the supreme court, one in the 
Jenal Case* and one in the case of State v. Hill, I re- 
garded the settlement referred to by you in your question 
as one involved in much doubt; under the Jenal Case I re- 
garded it as insufficient; under the Hill Case I regarded 
it as sufficient. JI did not know which view the supreme 
court would take when the case got there, and conse- 
quently I prepared myself for either view.” The purpose 
of this evidence was to explain the petition relied upon by 
defendants as an admission, and to deprive it of its ap- 
parent force as such. The understanding with which an 
admission was made may always be shown to affect its 
weight. And this is no less true where misunderstanding 
of the law is asserted in explanation. Prater v. Frazier, 

11 Ark., 249; Solomon v. Solomon, 2 Ga., 18; Moore v.- 
Hitchcock, 4 Wend. [N. Y.], 292. 

In charging the jury with respect to the issue whether 
the defalcation took place during the first or the second 
term of the principal, and upon the question of the amount 
for which the sureties were liable, the trial court stated 
that certain books and records kept by Bartley as treas- 
urer, and certain statements made to the auditor, should 
be accepted as conclusive evidence of the matters appear- 
ing therein, unless the defendants impeached them and’ 
showed them to be incorrect. We think this instruction 


* Cedar County v. Jenal, 14 Nebr., 254. {47 Nebr., 456, 
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was erroneous; and, in view of the decision in Paxton v. 
State, 59 Nebr., 460, and the character of the evidence re- 
lied upon by defendants on the issue in question, it must 
have been prejudicial. The defendants offered two peti- 
tions filed on behalf of the state in other actions, one of 
which alleged a shortage during Bartley’s first term, and 
the other that the sum of $201,884.05, sued for in this 
action, among other items, was still in the Omaha Na- 
tional Bank, and had never been withdrawn therefrom. 
They also relied on an admission of Bartley’s successor 
as to the whereabouts of such sum. In Paaton v. State, 
supra, it was held that these admissions were sufficient to 
make a case for the jury and that their weight was for.a 
jury to determine. But the instruction in question had 
the effect of removing them from the case. It required 
the defendants to show that the books, records and state- 
ments were incorrect, and made the entries and items 
therein conclusive, unless successfully impeached. The 
jury may well have inferred that this must be done di- 
rectly. In any event the instruction not only misstates 
the law, but amounts to a charge upon the weight of the 
evidence. The books, records and statements were prima- 
facie evidence only. They were not conclusive under any 
circumstances, nor were the sureties confined to impeach- 
ing them by showing that the entries therein were incor- 
rect. They might show the facts as to when the defalca- 
tion occurred, and the amount thereof, in any way and by 
any testimony by which any other fact would be estab- 
lished. Van Sickel v. Buffalo County, 13 Nebr., 103, 120; 
Albertson v. State, 9 Nebr., 429; 2 Brandt, Suretyship & 
Guaranty, sec. 628. It is true that the relative weight of 
these entries as against the admissions relied on by de- 
fendants was very great. But the court had no power to 
charge upon this point, and no reasonable juror needed 
to be so informed. The instruction was so phrased as to 
convey to the lay mind an impression that defendants’ 
evidence was of no force at all, because not directed to the 
books, records and statements themselves. In no view 
caa it be upheld. 
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As this cause has been tried three times, and the several 
principles of law applicable to many phases of the testi- 
mony were elaborately worked out in a former opinion, 
it may not be amiss to say that, in our judgment, in view 
of the several decisions which have been rendered, but one 
issue is left to be tried. As we see it, the sole remaining 
issue is whether the defalcation of the principal in the 
bond occurred during his last term, or in whole or in part 
during his first term. If it occurred during his last term, 
all the defendants are liable therefor. This proposition 
has become the law of the case. 

We recommend that the judgment be reversed and the 
cause remanded for a new trial as to all the defendants. 


Barnes, C., concurs. OLDHAM, C., having been of coun- 
sel, did not sit. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, 
und the cause is remanded for a new trial as to all the 


defendants. 
. REVERSED AND REMANDED. 


Ho.Lcomgs, J., took no part in the decision. 


Norr.—Law of the Case—Rule in Supreme Court.—Rule in District 
Court—The doctrine of the law of the case as applied to a review- 
jug court is: The determination of questions presented to the court 
become the law of the case, barring a re-examination upon a subse- 
quent review. In City of Hasting v. Forworthy, 45 Nebr,., 676, Commis- 
sioner IRVINE reviews the pvevious decisions of this court upon 
this point and modifies the doctrine, holding that the court in such 
ease should reverse its,former ruling when manifestly wrong. This 
decision has subsequently been repeatedly practically, though not 
expressly, overruled. Coburn v. Watson, 48 Nebr., 257; Fuller v. Cun- 
ningham, 48 Nebr., 857; Omaha Life Ass’n v. Kettenbuch, 55 Nebr., 330; 
Mead ». Tzschuck, 57 Nebr., 615; Hayden v. Frederickson, 59 Nebr., 141; 
Richardson Drug Co v. Teasdall, 150; Wittenberg v. Mollyneaug, 203; Home 
Fire Ins. Co. v. Johansen, 349; Todd v. Houghton, 538, Leavitt v. Bell, 
595; Wittenberg v. Mollyncaur, 60 Nebr., 583; State .v. Commissioners of 
Cass County, 566; Barker v. Wheeler, 470; Motley v. Motley, 593; Missourt 
P. R. Co. v. Fox, 531; Chicago, B. € Q. R. Co. v. Yost, 61 Nebr., 530; 
Anheuser-Busch Brewing Ass'n v. Hier, 582; Smith v. Neufleld, 699, 701; 
Holt v. Schneider, 370; Perry v. Baker, 841; Bank of Stockham ». Alter, 
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359; School District v. Fiske, 3; Barton v. Shull, 62 Nebr., 570. And even 
in a criminal prosecution. Argabright v. State, 62 Nebr., 402. This 
rule of law of the case does not apply to nisi-prius courts. Perry 
v. Baker, 61 Nebr., 841, 845. overruling Marvin », Weider, 31 Nebr., 774. 
—W. F. B. 


THOMAS McBRIDE, APPELLANT, V. GEORGE WHITAKER ET 
UX., APPELLEES, IMPLEADED WITH WILLIAM H. KIL- 
GORE ET UX., APPELLANTS. 


Fitzp JUNE 4, 1902. No. 11,090. 
Commissioner’s opinion, Department No. 3. 


1. Riparian Rights: Grant: Ap Firum Aqua#. Grants of land 
hounded upon a river not navigable carry with them the ex- 
elusive right and title of the grantee to the centre of the 
stream, unless the terms of the grant clearly denote the inten- , 
tion to stop at the bank or margin of the river; the rule of 
the common law being that proprietors of land adjoining public 
rivers not affected by the flow of the tide own the soil ad filum 
aque. 


2. Grant by General Government: IsLanp. A grant of land bounded 
upon a non-navigable river, made by the general government 
with reference to the plat of the survey, which shows a mean- 
dered line along the river bank, conveys to the grantee title 
to such unsurveyed islands or parts of islands as lie within 
that limit. 


3. Public Lands: CorrEcTION or SURVEY: POLITICAL. DEPARTMENT OF 
GENERAL GOVERNMENT: COLLATERAL ATTACK. The power to make 
and correct surveys of the public lands belongs exclusively to the 
political department of the general government, and a plat of a 
survey made and approved by that department can not be im- 
peached in the courts, except upon a direct proceeding for that 
purpose. 


4. Action Quia Timet: Equity Sipe or Docket: DEFENDANT’S AN- 
swER: EsrorppELt. A party defendant in an action to quiet title, 
can not be heard to complain that the action was brought on 
the equity side of the docket, when by his answer he has in- 
voked the action of the court in his own behalf. 


ApPEAL from the district court for Buffalo county. 
Heard below before SULLIVAN, J. Reversed. 


138 NEBRASKA REPORTS. [ Vou. 65 


McBride v. Whitaker. 


Willis D. Oldham, J. M. Easterling, H. M. Sinclair, #. 
C. Calkins and H. V. Calkins, for appellants. 


Frank FE. Beeman and Fred A. Nye (Hamer & Hamer, 
on motion for rehearing), contra. 


DurFFIE, C. 


The northeast quarter of section 12, township 8 north 
of range 15 west, in Buffalo county, Nebraska, is inter- 
sected by a channel of the Platte river, known as “Mos- 
quito channel.” That part of the section lying north of 
this channel was surveyed into one full forty-acre tract, 
and two fractional lots, numbered on the government plat 
as 6 and 7. That part of the quarter section south of the 
channel consists of a fractional lot marked on the goyern- 
ment plat as lot 8. About midway between these lots in 
the centre of the channel is an island which was never 
surveyed, and McBride, the owner of lot 8, and Kilgore, 
who claims to be the owner of lots 6 and 7, each claim title 
to a portion of this island, asserting that their grant of 
the fractional lots above mentioned gave them title to the 
thread of the channel, including all islands or parts of 
islands embraced within this limit. McBride and Kilgore 
could not agree upon a division of the island, and the pos- 
session thereto shifted between them, but for many years 
previous to 1897, one or the other of these parties has been 
in the actual possession of the island. In April, 1897, the 
defendant Whitaker took possession of the island, and 
has had actual possession from that time. This action 
was brought by the appellant McBride to quiet his title 
to so much of the island as might fall within the terms of 
his grant; his petition alleging that the meandered lines, 
as shown by the field notes, do not coincide with the banks 
of the said Mosquito channel as they now exist, and that 
there is a controversy between the plaintiff and the de- 
fendant Kilgore as to where said boundary line should be 
located. He asks that the boundary line be ascertained 
and established by the court, and his title established as 
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against the claim of Kilgore. Whitaker was made a party 
defendant in this action; it being alleged in the petition 
that Whitaker had moved upon the island and erected a 
house thereon, and made claim to the ownership thereof. 
The court made certain findings of fact and conclusions of 
law, upon which judgment was entered, from which judg- 
ment and decree the plaintiff McBride and the defendant 
Kilgore have appealed to this court. 

The court’s findings are as follows: 

“That the plaintiff, McBride, at the time of the bringing 
of this suit, was the owner of lot eight (8) in section 
twelve (12), township eight (8), range fifteen (15), in 
Buffalo county, Nebraska; that he made the original entry 
therefor and obtained title to the same by the United 
States patent, and has been in the open and notorious 
possession of the same for fifteen or twenty years. The 
court further finds that the defendant W. H. Kilgore at 
the beginning of this suit and for a long time prior thereto, 
was the owner of lots 6 and 7 in said section; that he be- 
came the owner of the same by virtue of a deed to him 
from the original patentee of said tract, and that he had 
been in possession of the same for more than ten years 
prior to the bringing of this suit; that said tract of land, 
with other land, was within the extreme channels of the 
Platte river, and that lying between lots 6 and 7 on the 
north, and lot 8 on the south, was a tract of land in said 
section 12 of about 22 acres entirely surrounded by certain 
channels in the Platte river, and which is the tract of land 
- in dispute herein; that the government surveyor when 
originally surveying said lots 6 and 7 did not actually sur- 
vey the meander line forming the south line of lots 6 and 
7.as they were required to do, but that instead of making 
an actual survey of said meander line along the said chan- 
nel bordering on said lots 6 and 7, they falsely show upon 
the map made by them that they had done so, and located 
upon said plat what they supposed to be the true meander 
line of said lots 6 and 7; that they never made an actual 
survey of the north meander line of said lot 8, but indi- 
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cated upon the plat made by them what they supposed 
was the meander line of said lot 8; that they never actually 
surveyed the meander lines of said tract of land lying be- 
tween lots 6 and 7 on the one side and lot 8 on the other 
and which tract is spoken of in the evidence as an island, 
but that they indicated upon the plat the general outlines 
of said island as they understood it to be. The court fur- 
ther finds that said channels bordering said tract in dis- 
pute, the one being on the south of lots 6 and 7, and the 
other on the north of lot 8, are substantially the same now 
as they were at the time the original survey was made, and 
that said channels are substantially as shown by the plain- 
tiffs plat marked ‘Plaintiff’s Exhibit A’ offered in evi- 
dence. The court further finds that the defendant Kilgore 
at all times since he became the owner of said lots 6 and 7, 
claimed to be the owner of the tract in dispute as part of 
his said lots 6 and 7; that such claim had not extended 
over the period of ten years at the bringing of this suit; 
that he had possession during a part of the time of all of 
said tract, and all the time a part of said tract; that Mc- 
Bride, ever since he obtained his final receipt to lot 8, has 
claimed to be the owner of a part of said island; that they 
together have had the title to lots 6 and 7 on the one side 
and lot 8 on the other, and have had possession of the 
island for more than ten years prior to the bringing of 
this suit, but that they were contending between them- 
selves during said period as to what part of said island 
each should have, and did not agree. The court further 
finds that the south line of said lots 6 and 7 is the channel 
line as shown in Exhibit A and that the north line of said 
lot 8 is the channel bounding it on the north as shown in 
said Exhibit A. As a matter of law, the court concludes 
that said island should have been surveyed by the govern- 
ment surveyor; that it was a neglect of duty on their part 
not to survey the same; that the title to said island still 
remains in the United States; that it was never the inten- 
tion of the government at the time it gave the patent to 
said lots 6 and 7 to convey any part of the island, nor was 
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it the intention of the government to convey it to the 
patentee of lot 8; that the only interest the defendant 
Whitaker has in said land is that he claims the right to 
enter the same as a homestead, and that his right is only 
what possession would give him, and that he has no title 
thereto. The court further concludes as a matter of law, 
that the government is not bound by the failure of the sur- 
veyor hired to do this work by his neglect to perform his 
duty, and that his failure to actually survey said island 
did not thereby give the parties to whom the government 
granted the land on either side thereof any right to it.” 

We doubt very much whether the petition presents a 
case of equitable jurisdiction. The fact that the plaintiff 
McBride and the defendant Kilgore each claim ownership 
of a part of the island in dispute, but can not agree upon 
the division to be made thereof, does not, in our opinion, 
present any matter for the equitable interference of the 
court. Conceding, as we think we must, that as between 
themselves their claim to ownership of the island is a 
valid and legal claim, and passes to them with the grant 
of land along the shore of the channel, the fact that the 
dividing line between them is in dispute, is not a matter 
concerning which the equitable jurisdiction of the court 
may be invoked. Each concedes to the other the owner- 
ship and legal title to a portion of the island. The only 
matter in dispute between them is the establishment of a 
dividing line, and this is certainly a matter which a court 
of law has full power and authority to adjust. Both 
parties have, however, treated the action as one to quiet 
title, and it was held in Molhe v. Peters, 28 Nebr., 670, that 
“When both parties to a suit by their pleadings claim title 
to the same tract of land, and each asks to have his title 
quieted, it is too late after decree for the losing party to 
urge for the first time that the proper remedy was by an 
action of ejectment.” See, also, Baumann v. Franse, 37 
Nebr., 807, 811, and cases there cited. 

The evidence is undisputed that the government, in the 
original survey of the land lying along the channel in 
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which the island in dispute is located, meandered said 
channel, and ascertained by such survey the number of 
acres in the respective lots afterward granted to McBride 
and the grantor of Kilgore. We believe that the rule is 
without exception that a grant of land bounded upon a 
river which is not navigable carries with it title to the 
soil to the centre of the stream. Justice MAXWELL, in 
Wiggenhorn v. Kountz, 23 Nebr., 690, 695, states the rule 
in the following language: “There is no doubt of the rule 
that grants of land bounded upon a river not navigable 
carry with them the exclusive right and title of the grantee 
to the centre of the stream, unless the terms of the grant 
clearly denote the intention to stop at the edge or margin 
of the river, the rule of the common law being that pro- 
prietors of land adjoining public rivers not affected by the 
flow of the tide own the soil ad filum aque.” 

The evidence in this case discloses that when the Fort 
Kearney military reservation was surveyed by the govern- 
ment, instructions were issued to those in charge of the 
work, to survey only such islands in the Platte river as 
contained twenty-one acres or upwards. For many years 
previous to that survey, the question of the title to islands 
in non-navigable rivers under a grant by the United States 
had been settled by the supreme court of the United 
States, and a long line of decisions had been handed down 
by that court affirming the right of the purchaser of lands 
bounded by a non-navigable stream to claim title to the 
islands falling within the grant. The conclusion, there- 
fore, is irresistible that it was the intention of the govern- 
ment to give title to all unsurveyed islands in the Platte 
river to the grantee of the land bounded by the bank of 
that river, and the fact that the island in dispute in this 
case was not surveyed, is conclusive evidence, as against 
every one except the government itself, that it passed by a 
grant of land bounded by the river. As between McBride 
and Kilgore, each affirming that a portion of this island 
passed to them by virtue of the grant of the shore lands, 
we think the court erred in holding that they were not 
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entitled thereto. The United States is not a party to this‘ 
case, asserting title to this land. It is not insisted that a 
mistake was made by its surveyor, and that the island in 
fact contained a sufficient quantity of land to require it 
to be surveyed; and no third party is here claiming any 
title to this island derived from the government. In this_ 
condition of the case, we think the court should have de- 
termined from the evidence what part of the island each 
of these parties was entitled to claim; acting upon the 
theory that the island was one which was not to be sur- 
veyed under the instructions from the land department, 
and that it passed by a grant made by the government of 
the shore lands lying opposite. Whether either of these 
parties had by his evidence established a clear legal title 
to any part of this island, is not, in our opinion, the ma- 
terial question in the case. As between themselves, each 
conceded to the other title to a part of the island in dis- 
pute, and the question to be settled was the division line. 
This question the court should have determined, and not 
have left the parties to establish their rights by physical 
force, inviting breaches of the peace and violation of the 
law by turning them out of court, and disregarding rights 
which each conceded to the other. Of course, such a de- 
cree would not be binding upon the government, which is 
not a party to the action, and no rights of the government 
could suffer by the entry of such a decree. Should the 
government at any time hereafter desire to open this ques- 
tion, and to claim this island for itself or for any grantee, 
no judgment which this court could enter in this case 

could in any manner prejudice its rights, as its title to | 
this island could not be affected by proceedings in a case 
to which it is not a party. Under the belief that this is 
the correct rule to be applied to these two parties, who 
are each insisting that the island passed to them under 
the grant of the shore land, we have examined the evidence 
relating to the location of the island, and, so nearly as we 
can ascertain therefrom, we think that it establishes that 
the island was originally located in the centre of the 


144 NEBRASKA REPORTS. [VOL. 65 


McBride v. Whitaker. 


stream, midway between the land now held by Kilgore 
and McBride, and that each of these parties is entitled to 
one-half of that island. 

Coming now to the claim of Whitaker, another and an 
important question is presented. To every one holding 
land, the title to which is traced from the United States, 
the questions what is taken by the grant, and who may 
question its extent, are of great interest and importance. 
And first we will dispose of an objection made by 
Whitaker to the jurisdiction of the court. It is said that 
if a court of equity can try the question raised, that there 
is no purpose of having an action of ejectment or forcible 
entry and detention, and that a litigant may always avoid 
a jury trial in an action concerning real estate by label- 
ling it quia timet. If McBride and Kilgore are the owners 
of the fee of this island, they could undoubtedly maintain 
ejectment against Whitaker for the possession, and a 
resort to equity would be unnecessary, and many cases 
are found holding that a naked trespasser can gain no 
right as against one in peaceable possession, and that 
former peaceable possession is sufficient evidence of title 
to maintain ejectment. Jackson v. Hazen, 2 Johns. [N. 
Y¥.], *4388; Whitney v. Wright, 15 Wend. [N. Y.], 1715. 
Hubbard v. Inttle, 9 Cush. [Mass.], 475; Swift v. Agnes, 
33 Wis., 228, 240. 

In the present case, while Whitaker, in his answer, ob- 
jected to the jurisdiction of the court of equity to enter- 
tain the action against him, he did not stop with that, but 
alleged that he had taken possession of the island for the 
purpose of claiming a homestead thereon under the home 
stead laws of the United States; and in his prayer he 
asked the following relief: “That the court decree said 
lands to be government lands subject to entry, and that 
plaintiff be decreed to have no right, title or interest in 
said lands, and that defendant George Whitaker be in 
lawful possession thereof.” It is the opinion of the writer 
that Whitaker can not, after calling on the court for action 
in his own interest, and for affirmative relief against his 
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adversaries, be now heard to say that the court whose 
action he had himself invoked, had no jurisdiction to act in 
the matter, and that he is estopped to question the right of 
the court to proceed in the determination of matters which 
he himself presented for adjudication. This being so, we 
‘will now proceed to determine what rights, if any, Whit- 
aker may have in the premises. 

The island in dispute and the shore lands now owned 
by McBride and Kilgore were formerly embraced in the 
Fort Kearney military reservation. This was surveyed 
under the act of congress of July 21, 1876. As heretofore 
stated, the surveyors were instructed by the land depart- 
ment of the general government, having that matter in 
charge, to survey no islands found in the Platte river not 
containing 21 acres or more. The island in dispute was 
not surveyed, and McBride and Kilgore claim that it 
passed to them, as purchasers of the shore land opposite, 


while Whitaker insists that the island contains and did. . 


contain at the time ofthe survey, more than 21 acres; that 
it was not surveyed because of mistake or fraud on the 
part of the government surveyor; that it is still govern- 
ment land; and that he has a right to enter on the same 
and to claim it, and hold possession under the homestead 
laws of the United States. The government plat of the 
survey shows that the north line of McBride’s land and the 
south line of the land of Kilgore, opposite this island, are 
bounded by the river bank, as indicated by a meandered. 
line following along the bank of the stream as shown upon 
the plat. One of the chainmen who assisted in making the 
government survey is positive in his testimony that no 
ineandered lines along the river bank were actually rnn 
by the surveyor, leaving us to understand that the 
meundered lines shown by the plat were traced thereon by 
the surveyor, not from any survey made, but according to 
his idea of the windings of the river, gained from obser- 
yation alone. That this was the fact is further established 
by an actual survey made from the field notes of the orig- 
inal survey, which discloses that the meandered lines of 
17 ‘ 
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the lands of McBride and Kilgore are in some places op- 
posite this island some distance back from the river bank, 
leaving quite a body of land between the meandered lines 
and the shore. 

It is insisted that the rule in this state is firmly estab- 
lished that it may be shown by evidence outside and in- 
dependent of the government plat of the survey that there 
was unsurveyed land left between the meandered line of 
a grantee fron. the government and the river bank to 
which he claims, and that, if this fact is established, he 
has no claim to the lands lying between the meandered line 
and the bank, even though the government plat of the sur- 
vey shows the meandered line to extend along the bank, 
and the grant was made with reference thereto. he fol- 
lowing cases are referred to as supporting this doctrine: 
Lammers v. Nissen, 4 Nebr., 245; Bissell v. Fletcher, 19 
Nebr., 725; Bissell v. Fletcher, 27 Nebr., 582; Harrison v. 
Stipes, 34 Nebr., 481. We have examined these cases with 
great interest, and we are unable to see any analogy be- 
tween the two first cited and the case at bar; nor do we 
think that it was the intention of this court in the decision 
of these two cases to establish the rule that one claiming 
no title or right derived from the United States—a naked 
trespasser—could question or contradict the correctness 
of an appreved plat of a government survey of public 
lands. Before examining these cases and the facts in- 
volved, it will be well to examine the rule established by 
the supreme court of the United States relating to the 
force of an approved plat of a government survey as evi- 
dence. 

In West v. Cochran, 58 U. 8., 402, 413, the court said: 
“Tt has often been held by this court that the judicial 
tribunals, in the ordinary administration of justice, had 
no jurisdiction or power to deal with these incipient 
claims, either as to fixing boundaries by survey, or for any 
other purpose; but that claimants were compelled to rely 
upon congress, on which power was conferred by the con- 
stitution to dispose of, and make all needful rules and 
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regulations respecting the territory of the United States. 
Among these needful regulations was that of providing 
that these unlocated claims should be surveyed by lawful 
authority, a consideration that has occupied a prominent 
place in the legislation of congress from an early day.” 

In Knight v. United States Land Ass’n, 142 U. S., 161, 
the court said: “It is a well-settled rule of law that the 
power to make and correct surveys of the public lands be- 
longs exclusively to the political department of the gov- 
ernment, and that the action of that department, within 
the scope of its authority, is unassailable in the courts 
except by a direct proceeding.” 

In Oragin v. Powell, 128 U. S., 691, is the following: 
“That the power to make and correct surveys of the public 
lands belongs to the political department of the govern- 
ment and that, whilst the lands are subject to the super- 
vision of the general land office, the decisions of that 
bureau in all such cases, like that of other special tri- 
bunals upon matters within their exclusive jurisdiction, 
are unassailable by the courts, except by a direct proceed- 
ing; and thatthe latter have no concurrent or original 
power to make similar corrections, if not an elementary 
principle of our land law, is settled by such a mass of 
decisions of this court that its mere statement is suffi- 
cient.” 

A large number of cases are cited by the court in sup- 
port of this rule. 

Judge Catron, in Haydel v. Dufresne, 17 How. [U. 8.], 
22, 30, gives the reason for this rule in the following 
language: “Great confusion and litigation would ensue 
if the judicial tribunals, state and federal, were permitted 
to interfere and overthrow the public surveys on no other 
ground than an opinion that they could have the work in 
the field better done, and divisions more equitably made, 
than the department of public lands could do.” 

Justice Bradley, in Mitchell v. Smale, 140 U. S., 406, dis- 
cusses the question of what passes to the grantee of a tract 
bounded by a meandered line and the right of the gov- 
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ernment to correct its surveys in the following language: 
“Our general views with regard to the effect of patents 
granted for lands around the inargin of a non-navigable 
lake, and shown by the plat referred to therein to bound on 
the lake, were expressed in the preceding case of Hardin 
v. Jordan [140 U. S., 871], and need not be repeated here. 
We think it a great hardship, and one not to be endured, 
for the government officers to make new snrveys and 
grants of the beds of such lakes after selling and granting 
the lands bordering thereon, or represented so to be. It is 
nothing more nor less than taking from the first grantee a 
most valuable, and often the most valuable, part of bis 
grant. Plenty of speculators will always be found, as such 
property increases in value, to enter it and deprive the 
proper owner of its enjoyment; and to place such persons 
in possession under a new survey and grant, and put the 
original grantee of the adjoining property to his action of 
ejectment and plenary proof of his own title, is a cause of 
vexatious litigation which ought not to be created or sanc- 
tioned. The pretense for making such surveys, arising 
from the fact that strips and tongues of land are found 
to project into the water beyond the meander line run for 
the purpose of getting its general contour, and of measnr- 
ing the quantity to be paid for, will always exist, since 
such irregular projections do always, or in most cases, 
exist. The difficulty of following the edge or margin of 
such projections, and all the various sinuosities of the 
water line, is the very occasion and cause of running the 
meander line, which by its exclusions and inclusions of 
such irregularities of contour produces an average result 
closely approximating to the truth as to the quantity of 
upland contained in the fractional lots bordering on the 
lake or stream. The official plat made from such survey 
does not show the meander line, but shows the general 
form of the lake deduced therefrom, and the surrounding 
fractional lots adjoining and bordering on the same. The 
patents when issued refer to this plat for identification of 
the lots conveyed, and are equivalent to and have the legal 
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effect of a declaration that they extend to and are bounded 
by the lake or stream. Such lake or stream itself, as a 
natural object or monument, is virtually and truly one 
of the calls of the description or boundary of the premises 
conveyed; and all the legal consequences of such a boun- 
dary, in the matter of riparian rights and title to land 
under water, regularly follow. We do not mean to say 
that, in running a pretended meander line, the surveyor 
may not make a plain and obvious mistake, or be guilty of 
a palpable fraud; in which case the government would 
have the right to recall the survey, and have it corrected 
by the courts, or in some other way. Cases have happened 
in which, by mistake, the meander line described by a 
surveyor in the field-notes of his survey did not approach 
the water line intended to be portrayed. Such mistakes, 
of course, do not bind the goverument. Nor do we mean to 
say that, in granting lands bordering on a non-navigable 
lake or stream, the authorities might not formerly, by 
express words, have limited the granted premises to the 
water’s edge, and reserved the right to survey and grant 
out the lake or river bottom to other parties. But since 
the grant to the respective states of all swamp and over- 
flowed lands therein, this can not be done.” 

It will be seen from these cases that in the federal 
courts, at leagt, the plat of a government survey, after hav- 
ing been approved by the land department, is, in an action 
between individuals, conclusive. If such a plat shows a 
meander line rnnuing along the bank of a stream, this is 
conclusive that the stream is the. boundary line, and no 
evidence will be reecived tending to show that a mistake 
had been made in the survey, and that a body of unsur- 
veyed land was left between the meander line and the 
bank. 

It is claimed, however, that Lammers v. Nissen, 4 Nebr., 
245, establishes a different rule in this state. We do not 
think so, and an examination of the facts will show that 
there is nothing inconsistent with the holding of this court 
in that case and the holding of the supreme court of the 
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United States in the cases above cited. What were the 
facts? In 1861, Lammers entered at the United States 
land office lot 1, in section 12, township 33, range 1, and 
received a patent therefor. The plat of the original survey 
of this lot shows that it was bounded by the bank of the 
Missouri river; and he claimed title to the river bank, and 
brought his action in equity to restrain the defendants 
from cutting timber on land lying between the meander 
line of his lot and the river bank,.to which he made claim 
as accretions to his land. The evidence established that, 
at the time the survey was made, from eight hundred to 
one thousand acres lay between the meander line of the 
plaintiff’s lot and the bank of the Missouri river, which 
was left unsurveyed. This apparently arose from the sur- 
veyor mistaking a slough for a channel of the river. When 
the attention of the officers of the land department of the 
general government was called to this unsurveyed land, 
a survey was ordered and made, and the government sold 
the land to the defendants, who produced patents therefor. 
Upon those facts the finding was for the defendants, and 
this court said: “Although, as to public lands of the 
United States, a meandered line is generally considered as 
following the windings of a stream, yet the question 
whether it does so or not may be determined by evidence 
aliunde. The mere fact that it is run and designated upon 
the plats as a meandered line is not conclusive against 
the government.” The holding went only to establish that 
the government itself was not concluded by the lines es- 
tablished by its surveyors, and that in an action brought 
by a purchaser claiming that his grant brought him to the 
bank of the river, the government, or a purchaser claiming 
by grant from the government, may show not merely that 
the survey and plat under which the plaintiff claimed was 
incorrect, but that the goverument had, through its proper 
officers, asserted title to the lands claimed by the plaintiff, 
had the same surveyed and platted, and granted them by 
letters patent to the defendants. As we read and under- 
stand the opinion it only holds that the government may 
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correct mistakes of its surveyors, and that an approved 
plat of the survey of public lands does not conclude the 
government in a contest between it and a purchaser who 
bought with reference to the plat. 

Bissell v. Fletcher, 19 Nebr., 725, was a case of the same 
character. In the first report of the case the fact that the 
defendant claimed title to the land in controversy by pur- 
chase from the United States is not made clearly to ap- 
pear, but this is made plain by the statement of Judge 
MAXWELL on the rehearing had in the case, and reported 
in 27 Nebr., 582. The statement is as follows: “The 
matter in dispute is the boundaries of lot 3, section 31, 
town 2, range 18 west, in Harlan county. This lot is 
shown, by the plat and patent under which the plaintiff 
claims, to contain 52 60-100 acres. This amount of land 
he is in the undisputed possession of, but he claims that 
he is also entitled to a large quantity of land as an accre- 
tion, but which the United States has caused to be sur- 
veyed and sold to the defendants or their grantors, so that 
the question in controversy is between two persons who 
have purchased and paid for distinct tracts of land from 
the United States government.” 

So far, then, we have no case in this state holding or 
intimating that a trespasser might enter on lands claimed 
by a purchaser from the United States, and shown by the 
plat of the survey to be covered by his patent, and, when 
proceeded against for such trespass, show in defense, that 
the government plat is incorrect, and that the land claimed 
by the plaintiff is not in fact covered by his grant. It was 
not until the case of Harrison v. Stipes, 34 Nebr., 431, that 
a case arose presenting these features, and the statement 
of the case made by Judge Norvau leaves us to doubt 
whether that case presented the precise question. Har- 
rison, the plaintiff, brought ejectment to recover from the 
defendant certain lands which he claimed as accretions 
to a certain irregular forty. The defense interposed was 
that the land in dispute was not included in the meandered 
line of plaintiff’s land, but lay between such line and the 
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river. The following is Judge Norvav’s statement relating 
to what was shown by the plat of the survey: “It appears 
that said fractional section 8 was surveyed by the United 
States in 1856. The east and south boundaries of the sec- 
tion consisted of a meander line near the west bank of the 
Missouri river.” If this is an accurate statement of the 
case, then the question now under consideration did not 
arise in the case, as the meandered line did not run along 
the river bank, making that bank the boundary line, but 
it was “near” the bank, but how near or how far therefrom 
does not appear from anything in the statement or the 
opinion. If the meandered line did not extend to and 
along the river bank, it needs no argument to demonstrate 
that the plaintiff could not claim title to accretions formed 
by the river against the bank, and that he should fail in 
his action. But again, it is apparent from the opinion 
that the court did not intend to establish a rule differing 
from that announced in Lammers v. Nissen and Bissell 
v. Fletcher. In the opinion it is said: “The plaintiff's 
claim to any portion of the strip lying between the mean- 
der line and the present channel of the river is not well 
founded for the reason that it is not an accretion to the 
plaintiff's land. The case falls within the rule announced 
in Lammers v. Nissen, 4 Nebr., 245.” In the fact that the 
defendant, Stipes, was not claiming title to the land occu- 
pied by him by title derived from the United States, the 
case does not come within the facts shown in Lammers 
v. Nissen; and, if it falls within the rule of that case, it 
must be only because the plat of the survey showed upon 
its face that the meandered line did not extend along the 
river bank, and that the river bank was not the plaintiff's 
boundary line. 

This court has not committed itself to the doctrine that 
one without claim of legal title may enter on land shown 
by the government plat of the survey to be included in a 
tract patented by the government to another, and hold 
possession thereof as against the party claiming under 
the patent, upon a showing that the plat of the govern- 
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ment survey was incorrect, and that an accurate survey 
would not include the land. We are not advised of any 
case in this state or elsewhere, which allows the govern- 
ment plat to be contradicted or impeached, except in a 
direct proceeding brought for that purpose, and the 
reasons for the rule are so many and important that no 
departure therefrom ought to be allowed. 

In the present instance the record discloses that Whit- 
aker made application to the land department of the gen- 
eral government for a survey of this island, and was 
informed by the commissioner of the land office, in a com- 
munication under date of May 26, 1897, that the depart- 
ment had caused an investigation to be made in 1895, 
relating to the rights of the government to this island and 
some others in the vicinity, and had determined that the 
islands were connected with land which had been pre- 
viously surveyed and disposed of by the government, and 
that the secretary of the interior, in his letter of February 
18, 1895, concurred in the recommendation of the com- 
missioner that no further action looking to the survey of 
any of the alleged islands be taken. The government has 
investigated and disclaimed any interest in the island, 
giving as reason therefor that it had conveyed its title; 
and there can be no question of doubt that, as between the 
claims of Whitaker and of McBride and Kilgore, the latter 
have a right to have their title quieted as against his de- 
mand. 

We do not wish to be understood as undertaking in this 
opinion to determine the rights of anyone except the 
parties to the record, or to have the impression go out that 
any claims of the state to the bed of the Platte river, or 
to any unsurveyed islands therein, are intended to be 
affected in any manner by what has been said.. We have 
only aimed to settle the rights of the parties as among 
themselves, and, if the state should hereafter present any 
claim of ownership to the bed of the river, we desire to be 
left free to determine the question as the merits of the case 
may demand, and without reference to anything that may 
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have been said in the foregoing opinion. It is settled by 
the decisions of the supreme court of the United States 
that a grant by the general government of public lands 
bounded on streams releases the government title to the 
middle of the stream, unless some reservation is contained 
in the grant, but whether the title inures to the state in 
which the Jand lies, or to the grantee of the government, 
depends upon the law of the state. Hardin v. Jordan, 140 
U.S., 871. As the question of the rights of the state has 
not been presented in this case, we reserve that question 
until a case arises in which we may have the benefit of 
the argument of counsel; it being one of too much im- 
portance to be determined without a full discussion. That 
as against everyone but the state, or those claiming 
through the state, McBride and Kilgore have the better 
right to the land in dispute, seems to us too plain for dis- 
cussion; and that they are entitled to relief as against 
Whitaker, a naked trespasser on their prior undisputed 
and peaceable possession, is not a question for debate. 

We recommend that the decree of the district court be 
reversed, and the case remanded with directions to enter 
a decree quieting the title to the north half of the island 
in dispute in the defendant Kilgore, and to the south half 
thereof in the plaintiff, McBride. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the decree of the district court is reversed, and the 
cause remanded with directions to enter a decree quieting 
the title to the north half of the island in dispute in the 
defendant Kilgore, and to the south half thereof in the 
plaintiff, McBride. 

JUDGMENT ACCORDINGLY. 


Note.—Riparian Rights.——Common Law.—Statute——Riparian is an ad- 
jective, defined, “of or pertaining to the bank of a river.” It.is from 
the Latin riparius of the same meaning, which came from ripa, river 
bank, also applied in a secondary meaning to the sea-shore. The 
derivation of the latter word is doubtful. Century Dictionary; 
Harper’s Latin Dictionary. , 
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Each riparian proprietor owns that portion of the bed of the river 
(net navigable) which 1s adjoining his land usque ad filum aque; 
or, in English words, to the thread or central line of the stream. 
Rawle, Bouvier’s Law Dictionary, vol. II., 931. Where land lying on 
each side of a river was owned by the tenants in common, and they 
made partition of the same, by assigning the land on one side of the 
river to one, and that on the other side to another, it was held that 
the two tracts were to be considered as separated by the thread 
or central line of the river. Kiny v. King, 7 Mass., 495. 

At common law the right of the owner of lands along the shore 
of the sea, or of navigable waters in which the tide ebbs and flows, 
extends only to the shore or ordinary high-water mark; the shore, 
which is the line between ordinary high-water mark and ordinary 
low-water mniark, and the lands under water, belong to the state, 
and are part of the sovereignty. Gough v. Bell, 2 Zabriskie [N. J. 
Law], 441. 

In New Jersey the owner of lands along the shore of tide waters 
may extend his improvements by wharves or filling up, over the 
shore in front of his lands to low-water mark, unless prevented 
by the state, provided he do it so as not to interfere injuriously 
with navigation; and when he has so improved or reclaimed the 
shore, his title will extend to actual high-water mark; and the 
state can not grant the shore so recovered, or appropriate it to 
public use without adequate compensation. Gough v. Bell, 2 Za- 
briskie [N. J. Law], 441. 

Lateral contact is as good as vertical. Lyon v. Fishmongers’ Co., 
Law Reports, 1 App. Cases [Eng.], 662, 682. 

A mere possessor of unsurveyed government land has no riparian 
rights to the use of a stream of water flowing through it. Lake 
v. Tolles, 8 Nev., 285, 286. 

The person entitled to the exclusive right to possess and use 
land abutting on a navigable lake or river, is also (though he does 
not own the fee) entitled to enjoy the riparian rights incident to 
the land. Hanford v. St. Paw & D. R. Co., 43 Minn., 104. 

The right of a riparian proprietor upon uavigable waters to jin- 
prove, reclaim and occupy the submerged lands out to the point 
of navigability, although. originally incident to the riparian estate, 
may be separated therefrom, and be transferred to and enjoyed 
by persons having no interest in the original riparian estate. Han- 
ford v. St. Paul & D. RK. Co., 43 Minn., 104. This case overrules an- 
other in 38 Minnesota. 

A mere right of way along the bank, reserved in a grant of land 
bounded by a river, being a mere easement, would not deprive the 
grantee of his rights as a riparian proprietor. Indiunapolis Water 
Co. », American Strawboard Co., 53 Fed. Rep., 970, $74. . 

When an easement is granted to the public, upon the margin of 
a navigable stream, the right to use and treat it as a landing is 
undoubted. If the banks of a navigable river are dedicated, the 
dedicator has no interest in the bed of the stream which he can 
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reserve, to the prejudice of the public easement over it. Godfrey v. 
City of Alton, 12 IIl., 29. 

Meander-line—The English words meander and meander-line are 
derived, like bowie-knife, boycott, fuchsia, gerrymander, macadam- 
ize, macintosh, maverick, quixotic, ruckerize and seltzer, from a 
proper name. The Mezndrus (Latin), Maiandros (Greek), was the 
name of a river of Asia Minor flowing into the Icarian sea. In its 
course it was said to describe the form of five Greek letters, and 
to have suggested to Dedalus the construction of the Cretan laby- 
rinth. This history of the words would seem to obviate the neces- 
sity for their definition. 

Accretion.—When grants of land border on running water, and the 
banks are changed by accretion, the riparian owner’s boundary-line 
still remains the stream, although during the years, by the accre- 
tion, the actual area of his possessions may vary. Nebraska v. Iowa, 
143 U. S., 359, 360. But when the boundary stream suddenly aban- 
dons its old bed and seeks a new course by the process known as . 
avulsion the boundary remains as it was, in the centre of the old 
channel. Webrasha v. Fowa, 143_.U. S., 359, 361, he law of accretion 
is founded upon the legal maxim, De minimus non curat ler. Lammers 
v. Nissen, 4 Nebr., 245; 25 United States Snpreme Court Reports, Law- 
yers’ Edition, page 562. 

As Between States.—Missouri v. Kentucky, 11 Wall. [U. 8.], 395, and 
Nebraska v. Lowa, supra; the former case cited is the celebrated Wolf 
Island Case. See, also, De Long v. Olsen, 63 Nebr., 327. 

A case is now pending before the supreme court of the United 
States, entitled The State of Kansas v. The State of Colorado. Kansas 
filed a complaint charging that the Arkansas river, having its source 
and drainage basin in Colorado, flowed into and through Kansas; 
that the river was an interstate river navigable in fact through 
Arkansas, and treated by the United States surveys and by the 
executive departments as a navigable river in Kansas; that the 
state of Colorado has by irrigation ditches and reservoirs diverted 
most of the water from the river, and claims the right to divert 
all. From the allegations of the bill, it appears, inter alia, the 
Arkansas river, after flowing 300 miles and draining 22,000 square 
miles of territory, an area as large as that of New Hampshire, 
Massachusetts and Connecticut combined, enters the state of Kan- 
sas at an elevation of 3,300 feet above sea level; that this river 
flows for 210 miles through Kansas, and its valley contains a popu- 
lation of more than 50,000 farmers and an urban population about 
equally large; that the river’s tributaries in Kansas are small and 
few in nuinber, and the rainfall is light; that the value of farm- 
ing property in the Kansas valley upon which crops are grown is 
$50,000,000; that the fertility of the Kansas valley depends upon 
the flow of this river through Kansas; that among those engaged 
in so diverting water and threatening further diversion is the 
state of Colorado, by legislation and otherwise, and among the ri- 
parian land owners in Kansas is the state of Kansas, that other 
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riparian owners injured can not reach the principal offender; that 
suits by single riparian owners would involve a multiplicity of suits. 
In this case the supreine court of the United States has overruled 
a demurrer to its jurisdiction. 

Grants by the United States of their public lands bounded on 
streams and other waters, made without reservation or restriction, 
are to be construed as to their effect, according to the law of the 
state in which the land lies. Hardin v. Jordan, 140 U. S., 371, and 
authorities there cited. 

Meander-line along the Missouri river. De Long v. Olsen, 63 Nebr., 
327, CO 

Division of Aceretions—The supreme court of Massachusetts laid 
down the following rule as to the division of accretion among ri- 
parian proprietors: ‘“(1.) Measure the whole extent of their ancient 
line on the river and ascertain how many feet each proprietor 
owned on this line; (2) divide the newly formed river line into 
equal parts, and appropriate to each proprietor as many of these 
parts as he owned feet, yards 6r rods on the old line; and (3) 
draw lines from the points at which the proprietors respectively 
bordered on the old, to the points thus determined as the points 
of division on the newly formed shore. Shaw, C. J., in Deerfield 
tv. Arms, 17 Pick. [Mass.], 41, 45, 58 Am. Dec, 276. This rule was. 
upheld in Knight v. Wilder, 2 Cush. [Mass.], 199, 209; Hopkins Academy 
v. Diekinson, 9 Cush. [Mass.], 544; Wonson v. Wonson, 14 Allen [Mass.], 
71, 85; Johnston v. Jones, 1 Black [U. §.], 209. A different rule is laid 
down in a subsequent case; viz., a division by straight lines projected 
by extending the division lines on the ancient boundary to the outer 
boundary. In this case the original estates were upon a headland. 
Winnisimmet Co. v. Wyman, 11 Allen [Mass.], 432, 438. See rule laid 
down in Jones v. Johnston, 18 How. [U. S.}, 159. 

The following rule was laid down in the supreme court of Illinois: 
“Measure the entire front as it was found to be when the lots were 
Jaid out, and note the aggregate number of feet frontage, as well as 
that of each lot; then measure a line down as nearly as may be 
with the middle thread of so much of the stream as lies opposite 
the shore-line so measured; then divide the thread line into as many 
equal parts as there are lineal fect in the shore line, giving to each 
proprietor as many of these parts as his property measures feet on 
the shore line; and then complete the division by drawing lines 
between the points, designating the lot or parcel belonging to each 
proprietor, both upon the shore and river lines.” Kehr v. Snyder, 114 
TIl., 313, 316, 55 Am. Rep., 866, 867. This is the Cahokia Commons Case. 

The reason for the rule laid down in these cases is that the 
riparian proprietor has an easement in his water-frontage, and the 
object of the rule is to prevent the easement being sacrificed to 
land measured by surface. Once a riparian proprietor always so. 
Kraut v. Crawford, 18 Ta., 549. 

In 1871 the supreme court of Kentucky held that the division of 
accretion among riparian owners was to be ascertained by extend- 
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ing the original river frontage of the respective lots as nearly as 
practicable at right angles with the course of the river to the 
thread of the stream. Miller v. Hepburn, 8 Bush [Ky.], 326, 330, 332. 
In laying down this rule Hardin, J., claimed to follow, substantially, 
Knight v. Wilder, supra; Lorman v. Benson, 8 Mich., 18; Rice v. Ruddi- 
man, 10 Mich., 125. Examine Emerson v. Taylor, 9 Me., 42. 

Quwre.—Should a different rule obtain, as to the division of accre- 
tion, where land is described by metes and bounds? That is to say, if 
a man in Nebraska owns a fractional quarter section bordering on 
a stream should the quarter section line be simply extended through 
the accretion? In Massachusetts land is described by metes and 
bounds, in INinois by square miles or sections. ‘The Massachusetts 
rule and the Illinois rule are not identical, though founded on the 
same principle.—W. F. B. 


N. H. MEEKER, ADMINISTRATOR, APPELLEF, V. AUGUSTA 
LARSEN ET AL., APPELLEES, IMPLEADED WITH LEONARD 
OLSON ET AL., APPELLANTS. 


FILep JuNE 4, 1902. No. 11,713. 
Commissioner’s opinion, Departinent No. 3. 


1. Subrogation: ConrTractT: CREATION oF Equity: Courts oF CHAN- 
ceRY. While subrogation is not founded on contract, and is a 
creation of equity, existing solely for accomplishing the ends 
of substantial justice, there must in every case where the doc- 
trine is invoked, in addition to the inherent justice of the case, 

. concur therewith some established principle of equity jurispru- 
dence, as recognized and enforced by courts of chancery. , 


2. Discharge of Mortgage: FURNISHING OF MONEY: SUBROGATION: AB- 
SENCE OF AGREEMENT. One who furnishes money for the pur- 
pose of discharging a mortgage lien upon real estate can not 
elaim subrogation to the rights of the mortgagee in the absence 
of an agreement or understanding that the mortgage is to be 
kept alive for his benefit, or that he shall be given a lien on the 
premises in lieu of the one which has been discharged. 


APPEAL from the district court for Lancaster county. 
Heard below before Hotmes, J. Reversed. 


Willard H. Stewart and Stephen L. Geisthardt, for ap- 
pellants, 


Mockett & Polk, C. 8. Polk and George E. Hibner, 
contra. 
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DUuFFIE, C. 


The facts in this case are not in dispute. September 
D8, 1886, the defendant Augusta Larsen, then Augusta 
Olson, with her husband, Carl Olson, executed to the Con- 
necticut Mutual Life Insurance Company a note and mort- 
gage on the property in controversy for the sum of $1,800, 
due September 28, 1891. January 138, 1890, Carl Olson 
died’ intestate, and seized in fee of the mortgaged prop- 
erty, Jeaving surviving him the widow, Augusta Olson 
(who has since intermarried with the defendant Gust Lar- 
sen), and five children; these children being appellants in 
this case. At the maturity of the above-mentioned mort- 
gage, the widow, Augusta Olson, endeavored to obtain an 
extension, and, this being refused, applied to her brother 
Frank G. Brown, now deceased, for a loan of money 
sufficient to enable her, in connection with a fund which 
she herself had, to take up the mortgage. Accordingly, 
on November 24, 1891, Frank G. Brown and Sophia K. 
Brown, his wife, advanced to her the sum of $1,300, and 
took from her a mortgage upon the property in can- - 
troversy for that amount, due five years after date. The 
mortgage purports to convey the entire property, although 
Augusta Olson was only possessed of a life estate therein 
under the homestead laws of this state. The $1,300 bor- 
rowed from Frank G. and Sophia K. Brown, together 
with $518.60 furnished by the widow herself, was used 
to pay the $1,800 mortgage to the Connecticut Mutual 
Life Insurance Company; and this mortgage was there- 
upon satisfied and released by an instrument bearing date 
the 8th day of December, 1891, which was duly delivered 
to the widow, and by her recorded. I*rank G. Brown, one 
of the mortgagees, died on August 27, 1892, and Sophia K. 
Brown, the other mortgagee, departed this life July 15, 
1899, and the plaintiff is the administrator of the estate 
of both decedents. Since the making of the mortgage for 
$1,300 the widow, Augusta Olson, has intermarried with 
Gust Larsen, and is impleaded herein in the name of 
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Augusta Larsen. The $1,300 not being paid at maturity, 
Meeker, as executor, brought this action to enforce the 
same against the land. In his petition in this case he sets 
out the foregoing facts and further alleges as follows: 

“Tt was agreed at this time between Augusta Olson, now 
Larsen, Frank G. Brown and Sophia K. Brown, both since 
deceased, and the Connecticut Mutual Life Insurance 
Company, that the mortgage and note executed by Carl 
Olson and Augusta Olson to the Connecticut Mutual ‘Life 
Insurance Company above described, were to be held by 
the said Frank G. Brown and Sophia K. Brown as security 
for the sum of $1,300 so advanced by them as above set 
forth, and that the said Connecticut Mutual Life Insur- 
ance Company on the 8th day of December, 1891, executed 
a release and discharge of their said above-described . 
mortgave and forwarded the same to Augusta Olson to be- 
turned over by her to the said Frank G. Brown and Sophia 
K. Brown until the said $1,300 was fully paid, but that 
the said Augusta Olson failed to deliver said release as 
aforesaid but by mistake of fact did, on the 23d day of 
February, 1892, file the same for record in the office of the 
register of deeds of Lancaster county, Nebraska.” 

The prayer of the petition is, among other things, that 
the plaintiff “be subrogated to the rights of the mortgage 
of the Connecticut Mutual Life Insurance Company as 
above set out, and that the discharge and satisfaction of 
their said mortgage be canceled, and that an accounting 
inay be taken of the amount due the plaintiff, and that said 
>sremises may be sold according to law and out of the pro- 
ceeds thereof the plaintiffs may be paid the amount ad- 
judged to be due them with interest. * * * That if the 
court should find there was no equity in plaintiff’s bill 
as to the subrogation to the rights of the mortgage of the 
Connecticut Mutual Life Insurance Company * * * 
that the court decree a foreclosure and order sold the 
dower interest in the land aforesaid, and that it be decreed 
that Augusta Olson has a life estate in the remainder 
thereof by virtue of her homestead right and that said life 
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estate and dower right be sold and the proceeds thereof be 
brought into court for the satisfaction of the plaintiff’s 
claim.” 

The minor defendants filed an answer by their guardian 
ad litem, admitting that they had an interest in the land, 
and further denying each and every allegation of the peti- 
tion. A similar answer was filed on behalf of another of 
the Olson children who was of full age. Augusta Larsen, 
the widow, admitted the execution of the notes and mort- 
gages in question, and the facts relating to the title to 
the property, and denied each and every allegation of the 
petition not admitted. The court entered a decree finding 
the plaintiff entitled to be subrogated to the rights of the 
Connecticut Mutual Life Insurance Company under its , 
mortgage to the extent of the amount due on the $1,300 
mortgage, and ordering that the satisfaction of said mort- 
gage to that extent be canceled and set aside, and directing 
a sale of the land to satisfy the amount found due. 

From the foregoing statement it will be seen that the 
principal question to be determined is the right of the 
plaintiff to be subrogated to the lien of the mortgage held 
by the Connecticut Mutual Life Insurance Company, to the 
extent that the money furnished by Frank G. and Sophia 
K. Brown was used to pay and satisfy said mortgage. The 
eighth finding of the court, which is probably as strong 
in plaintiff’s favor as the evidence will allow, is as follows: 

“The court further finds that upon the 24th day of 
November, 1891, Frank G. Brown and Sophia K. Brown, 
since deceased, at the request of Augusta Larsen, then 
Olson, advanced for the payment of said note and mort- 
gage due to the Connecticut Mutual ‘Life Insurance Com- 
pany the sum of $1,300, and the court finds that said sum 
of money was so applied upon the payment of said note 
and mortgage, the defendant Augusta Larsen furnishing 
the balance thereof, and that said note and mortgage was 
fully paid and said mortgage satisfied and discharged of 
record.” 

It will be observed that there is nothing in this finding 
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tending to establish that there was any agreement existing 
between the parties that Brown and his wife were to have 
a first lien upon the mortgaged premises for the amount 
of money furnished by them to discharge the mortgage 
of the insurance company, or that said mortgage was to 
be kept alive for their benefit. In relation to the claim 
made in the petition that such an agreement existed, the 
plaintiff, in his brief, expressly disclaims that there was 
any evidence to support it. He says: “We claim nothing 
by reason of the alleged agreement to keep the mortgage 
of the Connecticut Mutual Insurance Company alive. We 
failed in the proof as to this allegation. It was not in- 
tended as a feint, but appellants have put up their best 


_ defense on this point, and in the trial court rested wholly 


upon the failure to prove such an agreement.” The 
immediate question to be determined, then, is whether, 
under the proofs in this case, on the principle of subro- 
gation, the plaintiff can be treated as the equitable 
assignee of the mortgage of the Connecticut Mutual In- 
surance Company, and whether the indebtedness secured 
by that mortgage can be treated as still subsisting and be 
enforced against the mortgaged property for the benefit 
of the plaintiff, notwithstanding it has been discharged. 
of record. 

Courts of equity are often called upon to enforce the 
right of subrogation where one pays the debt of another 
which he was under a legal obligation to pay either be- 
cause he was surety or guarantor. The principle upon 
which this is done rests upon the right of a surety who 
discharges the debt of his principal to have the creditor 
make over to him the property or securities which may 
have been pledged by the debtor to secure the payment of 
the debt. It has well been said that in such a case the 


law creates or implies a contract on the part of the credi- 


tor that such property or securities will be turned over to 
the one who is secondarily liable as soon as he pays the 
ereditor’s claim. The same principle is also extended to 
cases where a second lien holder, or one having a rever- 
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sionary interest in the property, is compelled to advance 
money to save the property from sale upon a prior existing 
lien. In the present case Mrs. Olson, upon the death of 
her husband, became vested with a life estate in the mort- 
gaged property, the same being the homestead of her 
husband. It is conceded by the appellants that if she had 
furnished the money necessary to discharge the mortgage 
of the insurance company she could claim subrogation 
to the rights of that company under its mortgage, as such 
payment was necessary in order to preserve her life estate 
in the property. But the plaintiff had no interest in the 
property to preserve, and hence he can not claim the benefit 
of the equitable principle which we have been discussing. 
The appellee insists, however, that because the money was 
furnished at the request of Mrs. Olson for the express 
purpose of discharging the life insurance company’s 
mortgage, that he is entitled to all the rights possessed by 
the mortgagee of such mortgage. He asserts that the rule 
is well established that one who, at the request of another, 
pays off an incumbrance upon the latter’s land, is entitled 
to be subrogated to the security. 

In Cumberland Building & Loan Ass’n v. Sparks, 111 
Fed. Rep., 647, Judge Thayer, in an admirable opinion, 
reviews many of the cases relied upon by the appellee in 
this case in support of this rule, and in relation to these 
cases makes the following remarks, page 652: “Without 
going over these authorities in detail, it will suffice to say 
that they sustain the following propositions: That where | 
money is advanced to a debtor in pursuance of an express 
agreement that it is to be used to retire existing liens or 
incumbrances on his property, and that the creditor who 
loans the money is to have a first lien upon the property 
to secure its repayment, such creditor may be subrogated 
to the rights of the incumbrancer or lienor whose debt has 
been paid, not only as against the borrower, but as against 
any one else who subsequently acquires an interest in the 
property with knowledge of the circumstances under 
which the money to pay off the incumbrances or liens was 
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advanced. They further hold that, if money is advanced 
to a debtor to discharge an existing first mortgage upon 
his property, and in pursuance of an agreement that the 
lender is to have a first lien upon the property for the 
repayment of the sum loaned, the lender is entitled, as 
against a junior incumbrancer, to be treated as the 
assignee of the first mortgage which has been paid off and 
discharged with the money loaned, whenever it becomes 
necessary to do so to effectuate the agreement with the 
lender, and to prevent the junior incumbrance from being 
raised accidentally to the dignity of the first lien, con- 
trary to the intention of the parties. The species of sub- 
rogation mentioned in both of these instances is what has 
been termed ‘conventional subrogation’ and does not 
depend upon the establishment of any privity of contract.” 

We have examined all the cases referred to in the brief 
of appellee and we do not find that any of them, with the 
possible exception of Arlington State Bank v. Paulsen, 57 
Nebr., 717, support his contention. 

The next strongest case in support of appellee’s position 
is Hmmert v. Thompson, 49 Minn., 386, 32 Am. St. R., 566. 
It was there held that: “One who lends money for the 
express purpose of taking up and discharging liens upon 
real property, and who discharges those liens at the 
request of the debtor, expecting that his securities will, of 
record, take the place of that which he discharged, is not a 
volunteer, stranger, nor intermeddler, and therefore, if 
justice requires it, may be subrogated to the lien thus dis- 
charged and allowed to assert it, as where he discharges 
liens in the belief that none other exist against the prop- 
erty, and afterwards learns of liens subordinate to those 
discharged which are attempted to be asserted against 
him as having priority to the lien taken by him upon the 
same property to secure his advances. Nor will the fact 
that the lien of which he was ignorant was of record, 
defeat his claim for relief.” It will be noticed that the 
case does not go to the extent of the claim made by the 
appellee, for the reason that there was an express agree- 
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ment between the parties that the party making the ad- 
vance to discharge the prior lien should himself have a 
first lien upon the property, while in the case at bar the 
evidence entirely fails to show any such agreement be- 
tween Mrs. Olson and the Browns; the utmost that can be 
claimed for the evidence in the record being that the 
Browns furnished the money for the purpose of discharg- 
ing the insurance company’s mortgage without reference 
to the same being kept alive for their benefit, or their being 
given a first lien upon the property to secure the advance 
thus made. This court has also expressly repudiated the 
doctrine laid down in Emmert v. Thompson, and has said 
in relation to that case, and to other cases supporting the 
same doctrine, that the decided weight of authority is 
against them. Rice v. Winters, 45 Nebr., 517. 

In Arlington State Bank v. Paulsen, 57 Nebr., 717, 
parties who had advanced money which was used in pay- 
ing the debts of the testator’s estate which had been 
allowed by the probate court, and taxes upon the real 
estate of which the testator died seized, as well also as 
mortgage liens, were held entitled to be subrogated to the 
lien of the debts thus discharged, although no agreement 
to that effect had been shown. In the opinion it is said 
(p. 747): “This doctrine or rule of subrogation is not a 
fixed and inflegible rule of law or equity. It does not owe 
its origin to statute or custom. It is a creature of the 
equity courts, invented and applied by them to do justice 
or prevent an injustice being done in a particular case 
and under a particular state of facts, where the law is 

_powerless in the premises.” Grave doubt has been thrown 
upon the correctness of this holding in the opinion filed on 
the reargument of the case and reported in .59 Nebr., 
94. Itis there said: ‘The principal contention of counsel 
for appellants is that the question of subrogation was not 
properly presented for decision, and that the conclusion 
announced upon that subject is, in any view of the case, 
unwarranted. It may be that the views expressed in the 
opinion are radical; that the decision is a new develop- 
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ment of the doctrine of subrogation, and that it goes too 
far. The question is an important one, but we will not 
stop now to determine it, because it appears incontestibly 
from the record that the right of appellees to subrogation 
was neither claimed nor litigated in the court below. The 
correctness of the former decision on this branch of the 
ease will, therefore, remain an open question.” 

In the present case we have sought for some rule which 
would allow us to affirm the decree of the district court, 
and give the plaintiff the benefit of subrogation to ‘the 
rights of the insurance company under its mortgage. We 
have been loth to take from the children of Frank G. and 
Sophia K. Brown the $1,300 advanced for the payment 
of this mortgage, and-to give to the children of Mrs. Olson 
the advantage derived from such payment. We have been 
unable, however, to find any principle upon which we can 
affirm the decree of the district court without extending 
the doctrine of subrogation further than warranted by any 
decision called to our attention, nor have we been able, 
after a somewhat extended research, to find any case that 
supports the broad claim made by the appellees. It may 
be true that in the present instance an affirmance of the 
decree would best subserve the principles of justice and 
equity, but it would work such a radical departure from 
the rule heretofore adopted by this court that we do not 
feel justified in so doing. 

We recommend, therefore, that the decree of the district 
court be reversed, and the case remanded, with directions 
to enter a decree foreclosing the plaintiff’s mortgage upon 
the life estate held by Augusta Olson in the mortgaged 
premises, and ordering a cale of such interest for the satis- 
faction of the amount due upon the mortgage. 


Ames and ALBERT, CC., concur. 


By the court: For the reasons stated in the foregoing 
opinion the decree of the district court is reversed, and the 
case remanded, with directions to enter a decree foreclos- 
ing the plaintiff’s mortgage upon the life estate held by 
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Augusta Olson in-the mortgaged premises, and ordering 
a sale of such interest for the satisfaction of the amount 
due upon the mortgage. 


REVERSED AND REMANDED. 


CARL TESKE, APPELLEE, V. MartHasa DITTBERNER ET AL, 
APPELLANTS.* 


FILED JUNE 4, 1902. No. 10,901. 
Commissioner’s opinion, Department No. 3. 


1. Homestead: ORAL AGREEMENT BETWEEN PARENTS AND Son: TEs- 
TAMENTARY IN CHARACTER: STATUTE. An oral agreement be- 
tween a son and his parents that, upon the death of both the 
latter, he shall become vested with the title of the family home- 
stead in consideration of his carrying on the business of the 
parents, and providing them during their lifetime with a home 
and maintenance, is testamentary in character, and not in viola- 
tion of our statute upon the subject of homesteads. Teske v. 
Dittberner, 63 Nebr., 607, overruled. 


2. : : : STATUTE or FraupDS: STATUTE OF 
Witis: Equity. An agreement like the foregoing is in con- 
travention of the letter both of the statute of frauds and of 
the statute of wills, and should be closely scrutinized, so that 
the transaction may not be made the means of the exercise of 
undue influence or the practice of fraud or other abuses, but, 
when it is fairly and honestly made and substantially performed 
on the part of the son, equity may, under proper circumstances, 
be successfully resorted to for its enforcement. 


3. : : SPECIFIC PERFORMANCE: CONVEYANCE BY PARENTS: 
Notice TO GRANTEE: Fautt. Although specific performance, 
strictly so called, of such an agreement, can not be decreed 
during the lifetime of the parents, yet if the latter have con- 
veyed away the premises in violation of the agreement, and the 
son is without fault, he is not, if the grantee have notice of 
his rights, destitute of a present remedy. He may apply to the 
court for and obtain a decree that such grantee hold the legal 
title subserviently to the uses and purposes of the testamentary 
agreement, and that upon the death of the parents and full 
compliance with and performance of the agreement by the 
complainant, the title shall be conveyed to him. 


*Rehearing allowed. Opinion mod:fied. Pecember 16, 1903. 
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APPEAL from the district court for Madison county. 
Heard below before Ropinson, J. Rehearing of case re- 
ported in 63 Nebr., 607. Judgment below modified and 
affirmed. , 


William v. Allen and Willis HE. Reed, for appellants. 
McKillip &d McAllister and Reeder & Hobart, contra. 


AMES, C. 


This case comes before us upon a rehearing granted 
from a former decision of this court published in 63 Nebr., 
607. Reference is made to that opinion for a sufficient 
statement of the facts involved in the litigation. Upon 
the reargument considerations and authorities were urged 
upon us which, on account of the hurried and insufficient 
manner in which the cause was presented on the former 
hearing, escaped our attention at that time, and which 
have convinced us that we fell into grievous error in the 
disposition which we made of the case. We at that time 
labored under the impression that, inasmuch as the prem- 
ises sought to be recovered were admittedly the homestead 
of the defendant Frederick Teske, and the agreement in 
controversy was confessedly not in writing, the plaintiff 
was precluded from obtaining the relief prayed by section 

.4 of chapter 36 of the Compiled Statutes, which enacts 
that “the homestead of a married person can not be con- 
veyed or incumbered unless the instrument by which it is 
conveyed or incumbered is executed and acknowledged by 
both husband and wife.” By section 1 of the act, a home- 
stead is defined as consisting of the dwelling house in 
which the claimant resides and its appurtenances, and 
the land on which the same is situated, not exceeding 160 
acres, in all to the value of not exceeding $2,000. By the 
seventeenth section it is enacted that when the claimants 
are married persons, the person from whose property the 
homestead was selected may dispose of it by will, subject 
to a life estate of the survivor therein. The right, there- 
fore, of Frederick Teske to make a testamentary disposi- 


VOL. 65] JANUARY TERM, 1902. 169 


Teske v. Dittberner. 


tion of the property in question, subject to the inchoate 
life estate therein of his wife (now deceased), is expressly 
preserved to him by the statute. It is quite likely that he 
should not have been held to have been deprived of’ that 
right in the absence of the express words of the act. 
Ferguson v. Mason, 19 N. W. Rep. [Wis.], 420; Gee v. 
Moore, 14 Cal., 472; Stewart v. Mackey, 16 Tex., 56. 

It can not, we think, be successfully contended that the 
agreement which the referee has found to have been made 
between Carl Teske and his parents was not testamentary 
in its character, nor can it well be disputed that he has 
fully performed and offered to perform on his part. The 
decision of the question does not depend upon the choice 
of any particular words or the use of any especial form of 
expression, but “the doctrine of the cases is that whatever - 
the form of the instrument, if it vests no present interest, 
but only appoints what is to be done after the death of 
the maker, it is a testamentary instrument.” Turner v. 
Scott, 51 Pa. St., 126; Reed v. Hazleton, 37 Kan., 321, 15 
Pac. Rep., 177; Hazleton v. Reed, 26 Pac. Rep. [Kan.], 
450; Sutton v. Hayden, 62 Mo., 101. These cases establish 
the doctrine that the sole test by which to ascertain 
whether an instrument or agreement purporting to affect 
the title to land is testamentary, is to inquire whether it 
undertakes to vest any present interest or title therein. 
If it does not, but the title is to remain unaffected until 
the death of the owner, and an interest is then to accrue 
to the other party to the agreement, the contract is testa- 
inentary, and in ordinary cases revocable. 

The only remaining questions are whether an oral agree- 
ment to make a testamentary disposition of real estate, 
made in consideration of services substantially performed, 
such as were rendered by the appellee Carl Teske, will be 
enforced by the court, and, if so, what, under circum- 
stances like those in the case at bar, should be the form of 
the relief granted. The former of these questions seems 
to have been definitely answered in the affirmative by this 
court in Kofka v. Rosicky, 41 Nebr., 328. See, also, Sven- 
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burg v. Fosseen, 78 N. W. Rep. [Minn.], 4. In the opinions 
in these two cases a large number of previous decisions to 
the same effect are collated, which apparently fortify the 
doctrine beyond the possibility of successful assault. In 
all these cases it ‘is held that part performance takes the 
transaction out of the operation of the statute of frauds, 
and that when, as in this case, such performance is of such 
nature as that it can not be measured or adequately com- 
pensated in damages, equity will interfere for the purpose 
of protecting the rights of the party injured. In Hazleton 
vo, Reed, supra, the relief sought seems to have been denied 
for the sole reason that in the opinion of the court the 
services rendered in that case were not of such a nature 
that they could not be adequately recompensed by the 
ordinary legal procedure. We do not think that the cir- 
cumstances of this case bring it within the exception. 

It does not seem to be an obstacle to the granting of 
_ Yelief in such cases as this that the testator, if he may prop- 
erly be so called, who has conveyed away his property in 
violation of his agreement, is still living. Specific per- 
formance, strictly so called, can not be decreed because the 
father is still living, and until his death the right of the 
son to have the title vested in himself will not have ac- 
crued. But such a situation has already been considered 
by the courts, and the difficulty thence arising has been 
solved to our satisfaction. In Van Dyne v. Vreeland, 11 
N. J. Eq.,370, followed and affirmed in Davison v. Davison, 
13 N. J. Eq., 246, approved in Gupton v.Gupton,47 Mo.,37, 
and in Sutton v. Hayden, 62 Mo., 101, it was held that in 
instances of this kind the grantee, with notice and in fraud 
of the testanientary agreement, will be decreed to hold the 
title in trust until the happening of the event vesting a 
present right thereto in the complainant, and will then be 
required to convey it to the latter. The conclusion thus 
arrived at is in contravention of the letter both of the 
statute of frauds and of the statute of wills, and beyond 
doubt transactions of the kind in question should be 
closely scrutinized, or else they may open the door to the 
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exercise of the grossest kind of undue influence and to 
frauds and abuses of the most serious descriptions; but 
the rules of equity applicable to them, when free from any 
of these objections, are well established by a large number 
of decisions, many of which have received the express ap- 
proval of this court. There is nothing in the record to in- 
dicate that the appellee, Carl Teske, has been guilty of any 
objectionable practices, and it is beyond question that he 
has spent many of the best years of his life in th> perform- 
ance in good faith of the testamentary agree) cut, which 
the referee has found upon sufficient evidence to have been 
entered into between himself and his parents. It does not 
appear to us that for a repudiation of the agreement by 
his father he could be adequately compensated in damages. 
The father is very old and feeble, both in mind and body, 
so that it is not unlikely that his conveyance to his daugh- 
ter, if not unduly influenced, was made in response to some 
temporary whim or resentment. That it was not the re- 
sult of any fixed determination on his part is indicated 
by the fact that he has dismissed his appeal in this court, 
and manifested a desire that the judgment of the district 
court be affirmed. At or before the conveyance to the 
appellant Martha Dittberner she parted with no consid- 
eration on account thereof, and she had full knowledge of 
the claims of her brother, who was in occupancy of the 
premises. There is therefore no fact or circumstance dis- 
closed by the record to raise in equity in her behalf. If at 
the death of her father she shall be entitled to compensa- 
tion for his care and support during the term of his resi- 
dence with her, she may demand the same from his estate, 
which will apparently be considerable in amount. In any 
case, the old gentleman is entitled to comfortable care and 
subsistence out of his estate or the avails of it, nor is he 
bound to reside with his son if he desires to abide else- 
where, and it is not unlikely that even the testamentary 
agreement might, under conceivable circumstances, be re- 
quired to yield so far as may be requisite for ministering 
to his necessities. But whether this be so or not, it is the 
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clear duty of the court to protect the rights of the son by 
maintaining the present status, so far as possible, during 
the remainder of the old man’s life. 

It is recommended that the former decision of this 
court be overruled and set aside; and that the judgment of 
the district court be so modified that the appellee, Carl 
Teske, be decreed to be entitled upon giving a bond such as 
is tendered in his petition, if one has not already been 
given, to retain the occupancy of the premises in contro- 
versy during the lifetime of his father, Frederick Teske, 
subject to the terms, conditions and stipulations of the 
testamentary agreement set forth in the report of the 
referee in this action; and that until the death of said 
I’rederick Teske the appellant Martha Dittberner be ad- 
judged to hold the legal title to said premises in trust, for 
the satisfaction of the terms and conditions of said agree- 
ment, free from any estate or interest of her husband, the 
appellant Frederick Dittberner, as tenant by the curtesy 
or otherwise; and that she be perpetually restrained and 
enjoined from conveying or incumbering the same except 
as herein directed; and that upon the death of said Fred- 
erick Teske, and full compliance with and performance of 
said agreement by said Carl Teske, a conveyance of said 
premises to him be made by said Martha Dittberner; and 
that the said decree, when so modified, be affirmed. 


DvuFFig, C., concurs. ALBERT, C., not present at the 
hearing and took no part in the decision. 


By the Court: For the reasons stated in the foregoing 
opinion it is ordered that the former decision of.this court 
be overruled and set aside; and that the judgment of the 
district court be so modified that the appellee, Carl Teske, 
be decreed to be entitled upon giving a bond such as is 
tendered in his petition, if one has not already been given, 
to retain the occupancy of the premises in ‘controversy 
during the lifetime of his father, Frederick Teske, subject 
to the terms, conditions and stipulations of the testa- 
mentary agreement set forth in the report of the referee 
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in this action; and that until the death of said Frederick 
Teske the appellant Martha Dittberner be adjudged to 
hold the legal title to said premises in trust, for the satis- 
faction of the terms and conditions of said agreement, free 
from any estate or interest of her husband, the appellant 
Frederick Dittberner, as tenant by the curtesy or other- 
wise; and that she be perpetually restrained and enjoined 
from conveying or incumbering the same, except as herein 
directed ; and that upon the death of said Frederick Teske, 
and full compliance with and performance of said agree- 
ment by Carl Teske, a conveyance of said premises to him 
be made by said Martha Dittberner; and that the said de- 
cree, So modified, be affirmed. ; 
JUDGMENT ACCORDINGLY. 


Cora BELL HILL, APPELLEE, V. JOHN SCHMUCK ET AL., 
APPELLANTS. 


FILED JUNE 4, 1902. No. 11,678. 
Commissioner’s opinion, Department No. 3. 


Conveyance: SOLVENT MAN: CONSIDERATION: WIFE: CHILD: Moran 
OBLIGATION TO SupPPoRT. A conveyance without fraudulent in- 
tent, by a solvent man, of lands to his wife or child, is presumed 
to have been made in consideration of his moral obligation for 
the support and maintenance of the grantee, and in the ab- 
sence of evidence of a contrary intent, will be held to have 
transferred the entire title, both legal and equitable; so that 
the transaction can, not be successfully assailed by subsequent 
creditors of the grantor. 


APPEAL from the district court for Gage county. Heard 
below before LreTron, J. Reversed. 


Ernest 0. Kretsinger, for appellants. 
Hazlett & Jack, contra. 


AMES, C. 


This is an action in the nature of a crec vors’ bill 
brought by the appellee, Cora Bell Hill, for the purpose of 
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setting aside, as fraudulent as against her, a convey- 
ance of a tract of land by the appellant John Schmuck to 
his wife, the appellant Anna Schmuck. The conveyance 
was made through the appellants John Pagels and his 
wife, Charlotte, as a conduit; they neither paying or re- 
ceiving any consideration by reason of the transaction. 
The petition alleges the recovery of a judgment by the 
plaintiff against John Schmuck on the 4th day of June, 
1898, and the subsequent filing in the office of the district 
clerk of a transcript thereof, and the issuance of an execu- 
tion thereon and its return unsatisfied, and that the judg- 
ment creditor was at the beginning of this action insolv- 
ent, except for said lands, and without property subject to 
levy and sale upon execution. It is also alleged that the 
conveyance from John Schmuck to his wife was made on 
the 11th day of April, 1898, nearly two months prior to 
the recovery of the judgment, with intent to hinder and 
delay the plaintiff and others, his creditors; but it is not 
alleged who his other creditors were, if any, nor that the 
grantor was then indebted to the plaintiff, nor are any 
facts or circumstances averred tending to show an intent 
by the grantor to defraud his subsequent creditors. A 
demurrer to the petition was overruled, and, the defendant 
failing to plead further, judgment was rendered as prayed. 
The case is brought to this court by appeal. 

We do not think that it sufficiently appears from the 
petition that John Schmuck was insolvent at the date of 
the conveyance, or that he was at that time indebted to 
the plaintiff, and it is not very strenuously contended by 
counsel for the plaintiff that it does sufficiently so appear ; 
but reliance is placed mainly upon the fact, alleged by the 
petition and admitted by the demurrer, that the convey- 
ance by the judgment debtor to his wife was without 
pecuniary consideration. By reason of this fact it is con- 
tended that the equitable title remains in the grantor, his 
wife holding merely the naked legal title in trust for him, 
and that as equitable titles are, in this state, liable to be 
taken for the payment of the debts of persons possessing 
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them, the plaintiff ought for that reason to succeed. In 
defense of this doctrine, counsel for appellee cite Willard 
v. Parsell, 57 Nebr., 178. That decision, however, does not 
sustain the proposition contended for. A careful examina- 
tion of the opinion discloses that the trial court found as 
a matter of fact that the conveyance from Dr. Parsell to 
his wife, althongh without frandulent intent as to the 
creditors of the former, was made upon an actual trust in 
favor of the grantor, and for that reason left the equitable 
title in him. In the absence of the record, we can not say 
what the evidence of that trust was, and must assume that 
it was expressed in writing, and sufficient to uphold the 
finding of the district judge. In view of familiar rules of 
law upon the subject, we are not at liberty to suppose that 
the finding was an inference from the mere fact that no 
pecuniary consideration passed from Mrs. Parsell to her 
husband. Such inference would have been wholly without 
support by English or American authority, and in sharp 
conflict with time-honored and universally recognized 
principles of jurisprudence. That there is abundant 
consideration of the kind known as “valuable” for a con- 
veyance by a man to his wife or child, or other person for 
whom he is under a moral obligation to provide a main- 
tenance, is established by a multitude of authorities, and 
has never, so far as we know, been questioned by any 
judicial decision. In the absence of existing creditors or 
others upon whom such a conveyance would necessarily 
operate or tend to defraud, it is presumed to have been 
made in satisfaction of the moral obligation mentioned, 
and as an advancement to, or for the purpose of insuring 
the support and maintenance of, the grantee therein 
named. The matter was set at rest by this court twenty 
years ago, in Gray v. Gray, 13 Nebr., 453, affirming Bart- 
lett v. Bartlett, 13 Nebr., 456, as follows: “G. having ac- 
quired an equitable title to certain real estate, acquiesced 
in the same being conveyed to his wife by the person hold- 
ing the legal title thereto. Held, that the same will be 
presumed to have been intended by G. as an advancement 
to his wife, and to create no trust.” 
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In Bartlett v. Bartlett the court quote with approval the 
following from Perry on Trusts: “If the purchaser take a 
conveyance in the name of his wife or a child, or other 
person, for whom he is under some natural, moral or legal 
obligation to provide, the presumption of a resulting trust 
is rebutted, and the contrary presumption arises that the 
purchase and conveyance were intended to be an advance- 
ment for the nominal purchaser. The transaction will be 
regarded prima facie as a settlement upon the nominal 
grantee, and if the payer of the money claims a resulting 
trust he must rebut this presumption by proper evidence.” 
1 Perry, Trusts, sec. 143. 

To the same effect is 2 Washburn, Real Property [8d 
ed.], 440, et sequitur and notes; 2 Story, Equity Juris- 
prudence [13th ed.], paragraphs 1203 and 1204, and 
‘notes,—the author saying that the presumption is stronger 
in case of a wife than of a child, for she can not at law be 
the trustee of her husband. The consequences of a con- 
trary doctrine would be somewhat appalling. It is a com- 
mon, and has hitherto been regarded as a'meritorious, or, 
at any rate, creditable practice, for men who are free from 
debt to make conveyances of property to their wives and - 
’ children, and other dependents, so as to insure the 
grantees against the consequences of possible future finan- 
cial disasters. If it be true that such conveyances are in- 
effectual to pass or affect the equitable or beneficial titles, 
not only is their immediate object. defeated, but the 
' grantees are in a worse condition than that of those who 
accept conveyances confessedly in fraud of creditors. In 
the latter case the defect is cured and the title quieted by 
the lapse of a definable term of limitations, but in the 
former the titles, continuing to reside in the grantors, 
would be liable to be appropriated for the payment of their 
debts contracted fifty years later. Not only so, but a 
grantee in fraud of creditors may successfully resist an 
attempt by his grantor to obtain a reconveyance; but it is 
the policy of the law to unite legal and equitable titles in 
the same person, and an unfortunate wife or child, being, 
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by hypothesis, the holder of the naked legal title, without 
consideration, could be compelled to reconvey it, and no 
lapse of time would bar an action for. the enforcement of 
the obligation so to do. 

By the strict rules of practice, the action ought to be 
dismissed, but it is evident that both parties are misled 
by a not unnatural misconstruction of the decision in 

Millard v. Parsell, supra, and we therefore recommend 
that the judgment of the district court be reversed, and 
the cause remanded, with leave to the plaintiff to amend 
her petition. 


DuFFus and ALBERT, CC., concur. 


By the Court: I*or reasons stated in the foregoing opin- 
ion, it is ordered that the judgment of the district court 
be reversed, and the cause remanded with leave to the 
plaintiff to amend her petition. 


REVERSED AND REMANDED. 


J. C. Horcukiss Vv. JooN W. AUKERMAN ET AL. 
FILED JUNE 4, 1902. No. 11,740. 
Commissioner’s opinion, Department No. 3. 


Statute of Limitations: VoLuNTARY APPEARANCE: DATE or Sun- 
mons Not SERVED. Within the meaning of the statute of limi- 
tations, a court acquires jurisdiction of the person of a defend- 
‘ant by a voluntary appearance of the latter at the date of such 
appearance, and not at the date of a summons previously issued 
but not served. 


Error from the district court for Lancaster county. 
Tried below before Cornisu, J. Reversed. 


George E. Hibner, for plaintiff in error. 


Arthur W. Lane, contra. 
19 
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AMES, ©. 


The statement of facts in this case is copied from the 
brief of the plaintiff in error, and is admitted by the de- 
fendant in error to be correct: : 

“On the 21st day of January, 1898, John W. Aukerman 
filed a petition in the county court of Lancaster county on 
a promissory note, dated February 10, 1892, and due 
February 10, 1893, executed by C. B. Reynolds and J. C. 
Hotchkiss. A summons was issued on the 7th day of 
February, 1898, and on the 17th day of February it was 
returned with the following indorsement by the sheriff: 
‘I received the summons on the 8th day of February, 1898, 
and on the 15th day of February, 1898, I served the same 
on the within-named C. B. Reynolds, whose real name is 
Charles B. Reynolds, by delivering to him in person a true 
and certified copy of the same, and on J. C. Hotchkiss, by 
Jeaving at his usual place of residence a true and certified 
copy thereof with all the indorsements thereon.’ ‘lhe 
summons left at the residence of Hotchkiss contained no 
month or year at which time he was to appear and answer. 
On the 7th day of March, Hotchkiss filed in the county 
court a special appearance and motion to dismiss the 
action as to him on the ground that no summons had ever 
been served on him according to law. On March 17 that 
motion was overruled, and the same day Hotchkiss filed a 
motion to quash the service as to him on the ground that 
no summons had ever been served according to law. On 
March 25 the court sustained the latter motion and 
quashed the service. On April 1st Hotchkiss filed a sepa- 
rate answer, pleading the statute of limitations. April 
18, judgment was rendered against Hotchkiss, who duly 
appealed to the district court, and issue was joined, Hotch- 
kiss pleading the statute of limitations. The case was 
submitted on a stipulation of facts, and on November 25, 
1899, judgment was rendered against Hotchkiss. Motion 
for a new trial was filed and overruled, and he prosecuted 

error proceedings in this case. The only question is as 
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to the time when this action was commenced as against 
Hotchkiss.” 

There is no room for reasonable controversy disclosed 
by this record. Section 19 of the Code of Civil Procedure 
enacts that “an action shall be deemed commenced, within 
the meaning” of the statute of limitations, “as to the de- 
fendant, at the date of the summons which is served on 
him.” No service of the summons issued against Hotch- 
kiss was ever made. After the period of limitations had 
elapsed, he entered a voluntary appearance, and pleaded 
the statute. This appearance was not a substitution for 
the service of the process previously issued, but was a 
waiver of the issuance and service of a new summons. The 
motion to quash and the order thereon were of no signifi- 
cance except to establish that no service had been made. 
The court acquired jurisdiction of the person by reason 
of the voluntary appearance, and at the date of such ap- 
pearance, precisely as though no summons had ever been 
issued. There are no decisions of this court intimating a 
contrary opinion. 

It is recommended that as to the plaintiff in error, 
Hotchkiss, the judgment of the district court be reversed 
and the action dismissed. 


DuFFIE and ALBERT, CC., concur. 


By the Court: For. reasons stated in the foregoing 
opinion, it is- ordered that as to the plaintiff in error, 
Hotchkiss, the judgment of the district court be reversed 


and the action dismissed. 
REVERSED AND DISMISSED. 


O. T. BANNARD VY. Mary E. DUNCAN ET AL. 
Ficep June 4, 1902. No. 11,822. 
Commissioner’s opinion, Department Ne. 3. 


1. District Court: InvoKkine JURISDICTION: ASSAILING DECREE. When 
the jurisdiction of the district court is invoked, either by an 
action at law, or a suit in equity, its judgment or decree can 
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not be successfully assailed for want of jurisdiction, on the 
ground that an issue triable to a jury, was tried to the court. 


2. Vacating Decree: Frxat OrpER. An order vacating a decree ren- 
dered at a former term, on the ground that the court had no 
jurisdiction of the subject-matter, is a final order, within the 
meaning of section 581 of the Code of Civil Procedure. 


3. Equitable Action: Revirw: APPEAL: Error. In equitable actions 
the remedy by appeal is not exclusive, but the final orders or 
decree rendered therein may be reviewed on error. — 


4. Motion for New Trial: WHrEn Not A PREREQUISITE. Where the 
correction of the errors complained of involves the reexamina- 
tion of no issue of fact, a motion for a new trial is not a pre- 
requisite to a review of a final order or judgment on error in 
this court. 


Error from the district court for Dakota county. Tried 
below before Graves, J. Reversed. 


William P. Warner and William Milchrist, for plaintiff 
in error. 


William E. Gantt, contra. 


ALBERT, C. 


The plaintiff filed a petition in the district court which, 
omitting the formal parts, is as follows: 

“Comes now the plaintiff and for cause of action against 
the defendants states: 

“Ist. That he is the Jegal owner, in fee, of the following 
described real estate situated in Dakota county, Nebraska, 
to wit: The northwest quarter of section twenty-seven, 
township twenty-eight, range six east. 

“2nd. That on or about January 10, 1899, the defend- 
ants wrongfully and unlawfully went into possession of 
said premises, and still retain the possession thereof, and 
claim to own said property. 

“3rd. More particularly setting forth his cause of action 
against the defendants the plaintiff states: That he holds 
title and ownership of said property through a perfect 
chain of conveyances from the issuance of patent from the 
United States government to the present time, the last 


Vou. 65] JANUARY TERM, 1902. 181 


Bannard v. Duncan. 


conveyance being by sheriff’s deed based upon a certain 
mortgage made by the defendants Stephen Cain and Anna 
Cain to the Fidelity Loan and Trust Company on the 2nd 
day of December, 1891, and taxes paid under said mort- 
gage, and the foreclosure of said mortgage and taxes so 
paid, in this court. 

“4th. That. the defendants Mary E. Duncan, Sarah M. 
Duncan, Anna B. Duncan and William B. Davis, as 
guardian of the said Anna B. Duncan, claim to own said 
premises under and by virtue of a certain deed thereto 
made by one David Brendlinger in the year 1870 to one 
William Duncan, and under the terms and provisions of 
a certain last will and testament of the said William 
Duncan, bequeathing said property to one William W. 
Duncan, now deceased, who was the father of the said 
Duncans, defendants herein. 

“Sth. That neither the said deed nor last will and testa- 
ment under which the said defendants claim title was ever 
recorded, or probated, or filed for probate and record, in 
Dakota county, Nebraska, until long after plaintiff’s 
grantors, and the parties who executed the mortgage above 
mentioned had acquired title to said premises, and the 
mortgagee named in said mortgage had acquired its lien 
thereon, and neither said mortgagee nor its grantors, nor 
his grantors, had any notice or knowledge, either actual or 
constructive, of the said defendants’ claim of title, or of 
the said deed or will and testament. That they purchased 
said premises in good faith for a valuable consideration, 
with no notice or knowledge of the said defendants’ claim 
of title, or deed or will under which they claimed. 

“6th. That the said defendants, Mary E. Duncan, Sarah 
M. Duncan, Anna B. Duncan and William B. Davis, 
guardian of the said Anna B. Duncan, nor any or either 
of them, ever paid the taxes upon said premises, but the 
same have been paid by plaintiff’s immediate grantors for 
more than twenty years last past. 

“Tth. That plaintiff’s immediate grantors have been in 
the actual possession of said premises for more than ten 
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years last past, and paid the taxes thereon without notice 
or protest from the said defendants. 

“Sth. That the defendants, Stephen Cain and Anna 
Cain, are the same parties who made the mortgage upon 
said premises herein mentioned to the said Fidelity Loan 
& Trust Company, and were at the time of the making 
thereof, the owners of said premises. That they lived 
upon said premises for more than ten years last past. 
That about the 10th day of January, 1899, above men- 
tioned, confirmation of sale under said mortgage foreclos- 
ure, was secured and a deed to said premises was ordered 
issued to this plaintiff, and the said Stephen and Anna 
Cain, then realizing that the plaintiff was about to secure 
possession of said premises by virtue of his sheriff’s deed, 
pretended to surrender possession of said premises to the 
other defendants herein, under their claim of title above 
mentioned and took from them a lease for said premises, 
and now hold or pretend to hold the same by virtue of said 
lease, and occupy the same as the tenants or pretended 
tenants of said other named defendants. ; 

“9th. That each and all of said defendants except the 
said Stephen and Anna Cain are non-residents of the state 
of Nebraska, and hold the possession of said premises 
through the said Stephen and Anna Cain as above men- 
tioned. 

“That actions at law to try the title to said premises and 
the right to the possession thereof must necessarily be pro- 
tracted, and will result in a multiplicity of suits. 

“Wherefore the plaintiff prays that his title in and right 
to the possession of said premises be forever quieted and 
confirmed against said defendants and each of them and 
their grantees, and that the said defendants and each of 
them be forever enjoined from claiming title in and to 
said premises adverse to that of this plaintiff, and from 
withholding possession of said premises from the plaintiff, 
and from occupying the same, and from interfering in any 
manner with the plaintiff in the free use, occupation and 
enjoyment of said premises, and for such other and further 
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orders in said premises and action as may be necessary, 
and that justice and equity may require. 

“Plaintiff further prays that he may recover his costs 
of said defendants.” 

Personal service was had on the defendants Stephen 
Cain and Anna Cain. Service was had on the other de- 
fendants by publication. A guardian ad litem was ap- 
pointed for the infant defendants, who filed a general de- 
nial. ‘The other defendants made default. At the October 
term, 1899, the cause was submitted to the court on the 
petition of the plaintiff, the answer of the guardian ad 
litem and the evidence, on consideration whereof the court 
found and decreed as follows: 

“That the deed mentioned by the plaintiff in his peti- 
tion, from David Brendlinger. to William Duncan, dated 
September 24, 1870, and under which the defendants now 
claim title in and to the premises described in plaintiff’s 
petition, to wit: The northwest quarter of section twenty- . 
seven (27), township twenty-eight (28), range six (6) 
east, in Dakota county, Nebraska, was never filed for rec- 
ord or recorded in the proper office in Dakota county, Ne- 
braska, until January 11, 1898, and that the Fidelity Loan 
& Trust Company, mentioned by the plaintiff in his peti- 
tion, to whom the defendants Stephen Cain and Anna 
Cain gave the mortgage mentioned in said petition on the 
2d day of December, 1891, had no notice either actual or 
constructive of the defendants’ claim of title in said prem- 
ises or the deed heretofore mentioned upon which the said 
claim is based, when the money loaned upon said mortgage 
was paid and when said mortgage was so taken, and that 
the said mortgage, together with the lien for taxes paid 
thereunder, was foreclosed in this court and sold to the 
plaintiff herein on the 10th day of December, 1898, and 
said sale was confirmed and a deed issued and made by the 
sheriff of Dakota county, Nebraska, to the said plaintiff on 
the 18th day of January, 1899, and that it is under said 
deed that plaintiff claims title; that the amount bid and 
paid by said plaintiff at said sale was the sum of $1,540, 
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and that he has since paid thereon taxes amounting with 
interest to the sum of $94.16; that the plaintiff has title 
under said sheriff’s deed superior to the title claimed by 
the defendants under the deed mentioned, and that plain- 
tiff’s title is prior and paramount to that of the defendant, 
but that the said defendants should have the right to re 
deem from the claim of the plaintiff within a reasonable 
time by paying to him the amount so bid at said sale to- 
gether with taxes since paid upon said premises, the total 
sum of which, including interest and all payments, 
amounts on the first day of this term, to wit, October 23d, 
1899, to $1,727.89, and that a reasonable time in which 
defendants may redeem is six months from and after Oc- 
tober 23d, 1899, and that if said defendants fail and refuse 
‘to redeem said premises within said period of time the 
title in and to said premises should be forever quieted and 
confirmed in the plaintiff as by him prayed in his petition. 

“It is therefore ordered and adjudged by the court that 
if the said defendants fail for the period of six months 
from and after the 23d day of October, 1899, to pay to the 
plaintiff or to pay into court for his use and benefit the 
sum of $1,727.89, with interest thereon at 7% froin said 
date, and the costs of this action, that the title and right 
to possession of said premises, to wit: The northwest 
quarter of section 27, township 28, range 6, east, in Da- 
kota county, Nebraska, be, and the same hereby are, for- 
ever quieted and confirmed in the said plaintiff, and the 
said defendants and each of them, and any and all-persons 
claiming under or through them or either of them, are 
hereby enjoined from claiming any interest in said prem- 
ises adverse to that of the plaintiff or his grantees, and 
from withholding the possession of said premises from 
him, or from interrupting him in his free use and enjoy- 
ment thereof, and that if said defendants fail within said 
period of time to redeem said premises and pay the amount 
herein stated, the clerk of this court will issue a writ of 
assistance to the sheriff of said county of Dakota directing 
him to proceed forthwith and place the plaintiff into pos- 
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session of said premises, ‘without further order or pro- 
ceedings of the court. Said writ to be executed and re- 
turned within 20 days from the date of issuance thereof.” 

At a subsequent term, the defendants moved to set aside 
the decree on the grounds that the court had no jurisdic- 
tion of the subject-matter, and that the decree was not 
supported by the pleadings. The motion was sustained on 
the grounds urged, and the decree vacated. From the 
order vacating the decree, the plaintiff prosecutes error 
to this court. 

Counsel for the defendants argues at length that the 
court had no jurisdiction of the subject-matter, for the 
reason that the action was one to quiet the title to real 
estate, and the petition shows on its face that the defend- 
ants were in possession of the land, and therefore the 
plaintiff’s remedy was at law, and not in equity. In his: 
argument, counsel does not overlook the statute author- 
izing actions of this character under such circumstances, 
nor the decisions of this court to the same effect, but in- 
sists that the statute is unconstitutional, and that the de- 
cisions referred to should be overruled. We do not deem it 
necessary to go into that question. It does not necessarily 
follow that because a party is not entitled to the relief 
prayed the court is without jurisdiction of the subject- 
matter. As said in the case of Lyon v. Gombert, 63 Nebr., 
630, 685: “It should be kept in mind that there is no such 
thing as a court of equity in this state. We have a district 
court, which has common-law jurisdiction and equity 
powers. When its jurisdiction is invoked, either by an 
action at law or a suit in equity, it has jurisdiction to act, 
and its judgments and decrees can not be assailed for want 
of jurisdiction on the ground that an issue, triable to the 
jury, was tried to the court, especially when there has 
been no demand for, nor refusal of, a jury trial of such 
issues.” The district court had jurisdiction of the subject- 
matter presented by the petition in this case. Whether 
that jurisdiction was properly exercised is another ques- 
tion, and one that does not arise at this time. At least 
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two of the defendants, joining in the motion to vacate the 
decree, were personally served with notice of the pendency 
of the action, and made default. They had an opportunity 
to appear and insist on their rights. They can not now 
be heard to complain of any irregularities in the proceed- 
ing which might have been avoided had: their objections 
been urged opportunely. 

As to the second ground urged for the vacation of the 
decree, namely, that it is not supported by the pleadings,— 
that, in our opinion, is also untenable. An inspection of 
the decree will disclose that in whatever particular it is 
broader than the petition is in the interest of the defend- 
ants. If there be error in this, it is not error of which 
they should be heard to complain. The motion was made 
and the decree vacated at’a term subsequent to that at 
which the decree was rendered. The power of the court 
to vacate its judgments or decrees after the term is lim- 
ited to the grounds enumerated in section 602 of the Code 
of Civil Procedure. Dillon v. Chicago, K. & N. R. Co., 
58 Nebr., 472; Barnes v. Hale, 44 Nebr., 355. None of the 
grounds included in said section are relied upon or shown 
to exist. The order of the district court vacating the de- 
cree is erroneous. , 

It is urged that the order complained of is not final, and 
that error will not lie therefrom. The order was made on 
a summary application after judgment. That it is an or- 
der affecting a substantial right, is obvious. Such an 
order is a final order, within the meaning of the statute. - 
Sec. 581, Code of Civil Procedure. : 

It is also urged that, the action being equitable, the 
remedy by appeal is exclusive. This court has held other- 
wise. Chicago, B. é Q. R. Co. v. Cass County, 51 Nebr., 
369, 372; Beatrice Paper Co. v. Beloit Iron Works, 46 
Nebr., 900. 

Lastly, it is urged that the plaintiff must fail because no 
motion for a new trial was made in the district court. A 
new trial is a reexamination in the same court of an issue 
of fact after a verdict by a jury, report of a referee or a 


VoL. 65] JANUARY TERM, 1902. 187 


Hinman v. Austin Mfg. Co. 


decision by the court. Sec. 3814, Code of Civil Procedure. 
There was no issue of fact involved or examined on the 
hearing of the motion. Consequently, there could be no 
re-examination of any such issue. That being true, a 
motion for a new trial was neither necessary nor proper. 

It is recommended that the order of the district court 
vacating the decree be reversed, and the cause remanded, 
with directions to vacate such order and reinstate the de- 
cree. 


DurFFIE and AmEs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the order of the district court vacating the decree 
is reversed, and the cause remanded, with directions to 
vacate such order and reinstate the decree. 


JUDGMENT ACCORDINGLY. 


W. M. HinMAN v. F.-C. AUSTIN MANUFACTURING COM- 
PANY. 


FILep JUNE 4, 1962. No. 11,883. 
Commissioner’s opinion, Department No. 3. 


1. Principal and Agent: Conrract: BENEFICIAL PaRT: BURDEN- 
s0ME Part: ENFORCEMENT, A principal will not be permitted 
to enforce that part of a contract made by his agent which is 
beneficial to him, and repudiate that part which is burdensome. 


2. Instruction: ConsTrucTIoN oF ConTRacr. An instruction which sub- 
mits the construction of a contract to a jury is erroneous. 


: VERDICT: ERRoR WITHOUT PREJUDICE: PREJUDICIAL ERRor. 
Where it appears from the nature of a verdict that the jury 
must have found in favor of one party on a certain point, 
ordinarily an erroneous instruction as to such point, is error 
without prejudice, as to such party; but where the case is sub- 
mitted on an erroneous theory, and matters are submitted to 
the jury which are exclusively for the court, and the verdict 
does not necessarily imply a finding on such point for such 
party, an erroneous instruction thereon will be held to be 
prejudicial error. 


3. 
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Error from the district court for Lincoln county. Tried 
below before SULLIVAN, J. Reversed. 


B. I. Hinman and Beeler & Muldoon, for plaintiff in 
error. 


T. C. Patterson, contra. 


ALBERT, C. 


This action was brought by F. C. Austin Manufacturing , 
Company against Washington M. Hinman on a promis- 
sory note. The execution of the note is admitted, but, as 
a defense thereto, the defendant alleges that the note rep- 
resents the purchase price of a certain ditching machine 
sold and delivered to him by the plaintiff on a written con- 
tract of warranty, of which there had been a_ breach, 
whereby he had sustained damages in the sum of $1,200. 
The contract of warranty relied upon is as follows: 

“This agreement, made and entered into this twelfth 
day of November, A. D. 1894, by and between If. C. 
Austin Mfg. Co., of the city of Chicago, county of Cook, 
and state of Illinois, and W. M. Hinman of North Platte 
of county of Lincoln and state of Nebraska. 

“Witnesseth, That the said I’. C. Austin Mfg. Co., 
hereby contracts and agrees to ship for trial to the said 
W. M. Hinman one of the ‘New Era’ railroad graders and 
wagon loaders, warranting said machine to be well made 
of good material, and capable of excavating and placing 
in railroad or levee embankment one thousand enbie yards 
of earth in ten hours actual work, or of loading from 500 
to 600 wagons per day wherever stones or roots are not 
of sufficient size to impede progress in plowing. It be- 
ing understood that the said F. C. Austin Mfg. Co., or 
their representatives, shall set up the said machine in 
working order and prove by its use, its capability of doing 
the amount of-work herein specified. The said W. M. Hin- 
man hereby agrees to witness the trial of said machine, 
and to supply the necessary men and teams for trial of 
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machines whenever required by the said ¥. C. Austin 
Mfg. Co., and if, upou trial, the said machine shall be 
found capable of doing the amount of work herein speci- 
fied, then the said W. M. Hinman shall complete the pur- 
chase of the said machine, and pay for the same the sum 
of twelve hundred dollars ($1,200) in cash, $50, notes, 
$1,150. 

“Should said machine be found defective and incapable 
of ‘performing the work herein specified, then the said 

shall not be required to receive said machine un- 
less said defect shall be remedied and its capacity finally 
proven as above claimed. But if it shall be shown that 
the machine is incapable of doing the work as herein 
claimed, then this contract shall in no way bind said 
the said F. C. Austin Mfg. Co., agreeing to 

take back the machine and pay all freight and expenses 
incurred. This contract embodies the entire understand- 
ing and is not to be affected by any verbal statements. 

“We hereby agree to make good above warranty of F. 
C. Austin Mfg. Co. Hersoey & Co., 

“Agents for F. C. Austin Mfg. Co.” 

The plaintiff denies that it gave the warranty in ques- 
tion, and alleges that the machine was sold to the defend- 
ant on an oral contract, which provided, in substance, 
that the plaintiff was to test the machine, but that until 
after said test was completed the defendant was to be un- 
der no obligation to take it, and then only in the event he 
was satisfied with it; that in accordance with said oral 
contract, the plaintiff shipped its machine from its factory 
in Chicago, paid the freight on it, sent an expert to operate 
it, and make the test aforesaid; that it was tested in ac- 
cordance with the terms of said oral contract in the pres- 
ence of the defendant, after which the defendant expressed 
his satisfaction with the result of such test, accepted the 
machine, and executed the note in question. There was a 
trial to a jury, which resulted in a verdict for the plaintiff 
for one hundred dollars less than the amount actually due 
on the note at the time. From a judgment rendered on 


190 NEBRASKA REPORTS. [Vou. 65 


Hinman v. Austin Mfg. Co. 


such verdict, the defendant prosecutes error to this court. 

The court, on its own motion, instructed the jury as fol- 
lows: 

“2. Under the issues thus formed by the pleadings, cer- 
tain facts are admitted. First. Execution and delivery of 
the note sued upon is admitted by the defendant, and he 
also admits that he has not paid any part of the same. 
The plaintiff admits that the note sued upon represents a 
part of the purchase price of a grader or ditching machine 
purehased from it by defendant; that the full purchase 
price of the machine was $1,200 of which the remainder 
had been paid by defendant before the beginning of this 
action. The question in dispute between the parties or the 
issue presented by the pleadings and the truth of which 
you are called upon to determine from the evidence is, was 
the machine received by defendant under and with a writ- 
ten warranty and what were the terms of the alleged 
written waranty, and did he receive the machine relying 
upon the warranty, and did the machine comply with all 
the terms of the same, and if not, what terms of the alleged 
warranty has it failed to comply with, and what damage, 
if any, has defendant sustained because the machine failed 
to meet the conditions or have the qualities which it is 
alleged plaintiff in its sale of the machine warranted it to 
have; and did defendant unconditionally purchase the 
machine or did he take it only on trial?” 

“3, Among other conditions in the contract of war- 
ranty offered in evidence by the parties was one that the 
plaintiff company agrees to ship the machine for trial to 
defendant, and agrees to set up the same in working order 
and prove its capability of doing a certain amount of work, 
specified in the alleged contract; defendant agreeing to 
witness the trial of the machine and supply the necessary 
men and teams for the trial of the machine, and if the 
machine was found capable of doing the work represented 
therein, then Hinman agreed to complete the purchase of 
the machine. Now it appears from the undisputed testi- 
mony that at the time this contract was made, the machine 
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was already upon the premises of the defendant, and it 
could not therefore have been in the contemplation of the 
parties that this machine should be shipped. It further 
appears from the undisputed testimony that at least some 
trial of the machine had been made before the giving of 
_the notes and signing of the contract. The contract there- 
fore when considered with the undisputed evidence in the 
case is not entirely clear as to its meaning, or rather as to 
the intention of the parties signing it. There are two 
things expressed in the contract of warranty: one is, that . 
the machine is well made and of good material; and the 
other is, that it is capable of excavating and placing in 
railroad or levee embankment a thousard cubic yards of 
earth in ten hours of actual work, or of loading from five 
to six hundred wagons per day, whenever stones or roots 
are not of sufficient size to impede progress in plowing. 
It is insisted that the plaintiff company warranted the 
machine at the time it took his notes and delivered the 
warranty, to have both of these qualifications, and that 
he relied upon this warranty in giving his notes in the 
purchase of the machine. It is for you to determine from 
the contract itself, considered in connection with all the 
other testimony in the case, as to what the intention of 
the parties was. That is, was it the intention of the par- 
ties that the machine should have both of these qualities 
and that the plaintiff warranted it to have the same, or 
‘was it the intention of the parties that the defendant only 
took the machine for trial; or was that part of the contract 
referring to the trial of the machine not in contemplation 
of the parties, or their intention at the time of the giving 
of the notes and warranty?” 

“7, A corporation can only act through its agents. In 
this case it is the undisputed testimony that Hershey & 
Co. were the agents of plaintiff for the sale of the machine. 
If Hershey & Co. as agents of plaintiff made the contract 
’ with defendant, then this contract should be the contract 
of the plaintiff and the defendant. If Hershey & Co. 
signed the plaintiff company’s name to the contract of 
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warranty offered in evidence, then this would bind the 
company and would become the warranty of the company. 
In such a transaction as this the intention of the company 
is but the intention of the agent. And in this case if after 
considering the contract of warranty in connection with 
all the testimony in the case, you believe it was the inten- 
tion of Hershey & Co. as agents of plaintiff, not only to 
warrant that the machine was well made and of good ma- 
terial, but also that it was capable of excavating and plac- 
ing in railroad embankment a thousand cubic yards of 
earth in ten hours work, or of loading from five to six 
hundred wagons per day, where stones and roots did not 
impede progress in plowing, and defendant understood 
that such was the intention, and unconditionally pur- 
chased the machine relying upon such fact, and did not 
take the machine on trial, or with the agreement to return 
it, if it did not comply with such alleged conditions; and 
if you further find the machine was not well made or of 
good material, or was not capable of excavating and hand- 
ling the amount of earth mentioned in said contract, then 
it will be your duty to allow the defendant such damages 
as you think him fairly entitled to. Of course if the ma- 
chine was well made and of good material, and capable of 
handling the amount of earth mentioned in the contract, 
then you should find for the plaintiff in the full amount 
of the note sned upon.” 

The defendant first complains of the seventh instruc- 
tion, on the ground that it submits to the jury the question 
whether the contract of warranty was binding on the 
plaintiff. It is undisputed that the agents who signed the 


’ contract were the agents of the plaintiff; that the con- 


tract was written on one of the blanks of the plaintiff; 
that it was executed contemporaneously with the notes 
given for the purchase price of the machine, and is a part 
of the same transaction; that when first prepared and 
signed by such agents and handed to the defendant, he 
examined it and returned it with the request that they 
add thereto their personal guarantee; that the agents did 
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this by inserting over the signatures already attached to 
the contract the last clause of such contract. On this state 
of facts, to our minds it is clear that the contract of war- 
ranty was a part of the contract of sale, and a binding 
obligation on the plaintiff. Some question is raised in the 
record as to the authority of the agent to bind the plaintiff 
by such warranty. But the warranty is only part of the 
contract of sale; the note in suit is another part. The 
plaintiff can not successfully insist on the enforcement 
of that part of a contract which is beneficial to it, and at 
the same time repudiate that part which is burdensome. 
If it accepts the benefits, it must shoulder the burdens. 

Each of the foregoing instructions is assailed on an- 
other ground, and that is it submits the interpretation 
of the contract to the jury. The sole dispute as to the 
terms of the contract is in regard to the warranty. As we 
have seen, the machine was sold under the warranty, 
which was reduced to writing. All prior conversations 
and negotiations in respect thereto, must be held to have 
been merged in the written document. Its construction 
was for the court. The criticism that by these instructions 
the interpretation of the contract was left to the jury, is 
just and the instructions are erroneous. 

It is urged on behalf of the plaintiff that, the case hay- 
ing been submitted to the jury, under instructions by 
which they were directed to find for the plaintiff for the 
full amount due on the note, unless they should find in 
favor of the defendant on the question of the warranty, 
in which case, they should deduct the amount of his dam- 
ages from the amount due on the note, and return a verdict 
for the balance, the jury, having deducted $100 from 
the amount due on the notes, must therefore ‘have 
found in favor of the defendant on the question of war- 
ranty; consequently the errors above mentioned are with- 
out prejudice to the defendant. Theoretically, there is 
much to be said in support of this position. Practically, 
we believe it untenable in this case. We have examined 
the instructions with care, and are of the opinion that they 


’ 


194 NEBRASKA REPORTS. [ Vor, 65 


McDermott v. Manley. 


do not so clearly exclude every hypothesis upon which the 
defendant would be entitled to damages, save that of a 
breach of warranty, that a finding in his favor on the ques- 
tion of warranty is necessarily implied from the verdict. 
In the face of the clearest instructions, it is not always 
easy to account for a verdict; and where, as in this case, 
the case is submitted to the jury on an erroneous theory, 
and they are sent to their deliberations charged with 
responsibilities that do not belong to them, the causes 
which produced the verdict must be largely a matter of* 
conjecture. 

Other errors are assigned and argued, but they are not 
such as are likely to arise on another trial of this case, and 
for that reason they will receive no further consideration. 

It is recommended that the judgment of the district 
court be reversed, and the cause remanded for further 
proceedings according to law. 


DuFFig and AMES, CC., concur. 


By the Court: [For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to 
law. - 


REVERSED AND REMANDED. 


Epwarp J. iIcDERMOTT Y. MARTIN MANLEY. 
FrInEp JUNE 18, 1902. No. 11,420. 


1. Continuance: DIscRETION:, MATERIAL EvIDENCE. A motion for a 
continuance in order to obtain the testimony of an absent wit- 
ness is addressed to the sound legal discretion of the trial 
court, and it is not error to overrule it where it does not appear 
that the party asking for the continuance has, without his 
fault, been deprived of material evidence. 

2. Order of Evidence: DiscRETION. The order in which evidence shall 
be introduced in the trial of a cause is to a great extent discre- 
tionary with the trial court; and it is not the exercise of that 
discretion, but the abuse of it, that constitutes reversible error. 


3. Evidence. Evidence examined and found sufficient to sustain the 
verdict. 
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Error from the district court for Buffalo county. Tried 
below before SULLIVAN, J. Affirmed. 


J. F. Walker, for plaintiff in error. 


D.C. Wenzell, con*ra. 
SULLIVAN, C. J. 


Manley alleged in his petition that he entrusted MeDer- 
moti with a sum of money, which was to be kept without 
compensation and returned on demand. The issue raised 
by a denial of this allegation was tried to a jury and de- 
cided in favor of the plaintiff. Judgment having been = 
rendered on the verdict, the defendant brings the record 
here for review, assigning as error the denial of his motion 
for a continuance and also certain rulings made by the 
court during the progress of the trial. 

The application for a continuance, which was based on 
the absence from the state of a material witness, was 
defective in several particulars and was properly over- 
ruled. It was not shown by the affidavit supporting the 
motion for postponement of the trial that the testi- 
mony of William Bastian, the absent witness, was neces- 
sary to enable the defendant to establish his defense. 
Neither was it made to appear that the deposition of the 
witness could not have been procured after his where- 
abouts was ascertained. Manley learned on or about May 
15 that Bastian lived at Medicine Bow, Wyoming, but the 
ease was not tried until May 26. This being so, it would 
seem that the exercise of reasonable diligence on the part 
of the defendant, making due allowance for the temporary 
absence of his attorney, would have obviated the necessity 
for-a continuance. Another fatal objection to the appli- 
cation for a continuance is that the facts from which de- 
fendant deduced the conclusion that he had been diligent 
in searching for Bastian, were not presented to the court. 
If they had been it is quite possible that there might have 
been a difference of opinion between the court and the 
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litigant touching the sufficiency of such facts to establish 
legal diligence. It is familiar doctrine that applications 
for continuances are addressed to the sound legal dis- 
cretion of the trial court and that the refusal of the court 
to grant such an application is not reversible error unless 
an abuse of discretion is clearly shown. In this case it 
was not made to appear that the defendant was, without 
fault on his part, deprived of the testimony of the 
Wyoming witness, and hence the denial of the motion for 
an adjournment of the trial was not an abuse of judicial 
discretion. 

There is no merit in the assignment of error grounded 
on the action of the trial court in permitting the plaintiff 
to introduce original evidence after defendant had rested - 
his case. The order in which evidence shall be received 
is to a great extent discretionary with the court, and we 
see no reason to suppose that in this case the discretion 
was not fairly exercised. 

It is also urged that the judgment should be reversed on 
account of the weakness of plaintiff’s evidence. We have 
read the testimony of all the witnesses, and are disposed 
to think that the jury reached a right conclusion. 

The judgment is 

AFFIRMED. 


Cc. F. Scowartz Vv. STATE OF NEBRASKA. 
FILED JUNE 18, 1902. No. 12,420. 


1. Responsibility for Crime: Test: CapaciTy: NATURE OF ACT: 
RicgHT aNp Wronc. The generally accepted test of responsi- 
bility for crime, is the capacity to understand the nature of 
the act alleged to be criminal, and the ability to distinguish 
between right and wrong with respect to such act. 


2, Moral Insanity. Moral insanity as a criminal defense, is not 
recognized in this state. One who knows abstractly what is’ 
right and what is wrong, must at his peril, choose the right 
and shun the wrong. He can not yield to a vicious impulse, 
and allege mere weakness of will as an excuse. 


3. Instruction: REasonaBLE Doust: Sanity. An instruction which 
in substance informs the jury that they can not convict unless 
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all the material averments of the information are established 
by the evidence beyond a reasonable doubt, does not, by im- 
plication, authorize a conviction without presumption or proof 
of defendant’s sanity. 


: DEFINITION. The giving of an instruction defining 
a reasonable doubt, such instruction being identical in substance 
with those considered in Willis v. State, 43 Nebr., 102, and Night- 
ingale v, State, 62 Nebr., 371, held not to be reversible error. 


5. Instructions: AccomMPLicE: MoRAL Coercion. An instruction in- 
forming the jury that the prosecutrix, who had, under physical 
and moral coercion, maintained incestuous relations with de- 
fendant, was not an accomplice, held to state a sound and 
relevant proposition. 


6. Evidence. Evidence éxamined and found to sustain the verdict. 


Error from the district court for Pawnee county. Tried 
below before. Sruszs, J. Affirmed. 


‘Lindsay G Raper, for plaintiff in error. 


Frank N. Prout, Attorney General, anu Norris Brown, 
for the state. 


SULLIVAN, C. J. 


The defendant, Charles I". Schwartz, having been found 
guilty of incest, and sentenced to imprisonment in the 
penitentiary for a term of twenty years, brings to this 
court for review the record of his trial. His first and 
principal contention is that the evidence was insufficient 
to warrant the jury in returning a verdict in favor of the 
state. For obvious reasons we refrain from giving a cir- 
cumstantial account of the events leading up to the prose- 
cution. The story is a shocking one and can not be heard 
or read without feeling a painful shrinkage of pride in 
humanity. Compressed into a single sentence it is this: 
The prosecuting witness, a motherless girl not yet seven- 
teen, was, by the continued exertion of physical force and 
parental authority, compelled to maintain incestuous 
relations with the defendant for more than two years, 
during which time she became pregnant and gave birth to 
a child. The defense was a denial of the facts charged and 
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a plea of insanity. Schwartz was a witness in his own 
behalf. His testimony is not convincing, but it is perfectly 
coherent. It is a flat denial of the alleged misconduct, to- 
gether with a recital of facts tending to prove that he was 
insane. On the defense of insanity he is to some extent 
supported by eminent medical experts, but we are never- 
theless well satisfied that the conclusion reached by the 
jury was warranted by the evidence and should be ap- 
proved. Capacity to comprehend the nature and moral 
quality of an act determines criminal responsibility. There 
is no other safe or practical test. It is entirely certain 
that the defendant in this case did not have a well- 
balanced mind. He had an inherited tendency to insanity, 
and had in past years received treatment in a hospital for 
the insane. It seems, too, that he had at times illusions 
and delusions, but these were not in any way connected 
with the crime in question. He had groundless fears, and 
heard voices in the air, but it was not in consequence of 
these things that he debauched his daughter. It may be 
conceded that his mental powers were impaired, and his 
conscience blunted by disease, but that does not render 
him legally irresponsible. If he understood what he was 
doing, and knew it was wrong and deserved punishment, 
the obligation to control his conduct and keep within the 
law was absolute. Having this degree of mental capacity, 
he can not allege the sway of a turbulent passion as an ex- 
cuse for his crime. The doctrine of moral insanity or 
uncontrollable impulse, upon which counsel seem mainly 
to rely, is not recognized in the jurisprudence of this state. 
Wright v. People, 4 Nebr., 407; Knights v. State, 58 Nebr., 
225. 

The giving of the third instruction is alleged as error. 
In this paragraph of the charge the material averments of 
“the information were stated, and the jury were told that 
they could not find the defendant guilty, unless each and 
all of such averments were established by the evidence 
beyond a reasonable doubt. No reference was here made 
to the defense of insanity and upon this omission is based 
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defendant’s criticism. The instruction, considered by 
itself, is not incorrect, and considered with the rest of the 
charge, is certainly faultléss. By it the jury were in- 
formed that they could not convict if there was a failure 
of proof with respect to any material fact alleged in the 
information. This falls far short of suggesting that there 
might be a conviction whether the defendant was sane or 
insane. 

The fourth instruction was excepted to, and is assigned 
for error. This instruction is a luxuriant amplification 
of the idea which in general literature and common speech 
is tersely and lucidly expressed by the words “reasonable 
doubt.” It is not an instruction to be commended, but, 
according to our decisions, it is not positively mischievous. 
Polin v. State, 14 Nebr., 540; Willis v. State, 43 Nebr., 
102; Barney v. State, 49 Nebr., 515; Leisenberg v. State, 
60 Nebr., 628; Savary v. State, 62 Nebr., 166; Nightingale 
v. State, 62 Nebr., 371. 

By the sixth instruction the jury were told that the 
prosecutrix was not an accomplice, and that if her testi- 
mony was believed it would, without corroboration, sup- 
port a conviction. This was a correct statement of a 
pertinent legal proposition, and the giving of it was not 
error. 

We are not quite sure that we understand the objection 
to the seventh instruction. Its office was to define the 
degree of mental capacity which renders a person amen- 
able for crime, and to advise the jury that the burden of 
proof with respect to the issue of insanity was on the state, 
after the presumption of sanity had been met by opposing 
proof. It seems to be an accurate statement, except in one 
particular, and of that the defendant can not complain. 
Under it the jury were authorized to acquit if they found 
the defendant had been dominated by an. uncontrollable 
impulse. This is the law in some jurisdictions, but not 
here. 


The judgment is 
AFFIRMED. 


¢ 
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NotE.—Moral insanity implies merely a disorder or perversion of 
the moral faculties or a confusion of the ethical distinctions be- 
tween right and wrong. Buswell, Insanity, par. 12, p. 15. The 
hardest form of moral insanity to estimate and diagnose is the 
congenital moral defect—the moral imbecility occasionally met with in 
cases of this reasoning mania. These patients are utterly incapable 
of telling the truth, or of understanding why they should do so. 
These are the cases that commit crime and are very dangerous to 
the community in which they lve. They may have considerable 
intellectual ability. Mann, Medical Jurisprudence of Insanity, p. 135. 

Moral Insanity in Its Effect Upon a WillMere moral insanity, dis- 
order of the moral affections and propensities, will not, unless ac- 
companied by insane delusion, be sufficient to invalidate a will or to 
incapacitate a person to make one. Boardman v. Woodman, 47 N. H., 
120, A. D. 1866. 

No eccentricity or peculiarity of character, no degree of moral 
depravity or of unnatural feeling, not amounting to destitution of 
reason or mental incompetency to do the particular act, is to be 
considered asinsanity. Mullens v. Cottrell, 41 Miss., 291, 292, A. D. 1866. 

Moral debasement is not necessarily and of itself insanity. May 
v, Jones, 78 N. Cur., 402, 406, A. D. 1878. : 

Moral insanity, or the perversion of the moral feelings, not ac- 
companied with insane delusion, which is the legal test of insanity, 
held to be insufticient to invalidate a will. Frere v. Peacocke, 1 Rob- 
ertson’s Ecclesiastical Reports [Eng.}, 442, A. D. 1846. This case was 
the basis of the ones which precede it in this note. 

Responsibility for Crime.—It is not error to instruct the jury that 
mere mental depravity is not insanity. Goodwin v. State, 96 Ind., 
550, 551. ; 

The uncontrollable propensity which will relieve a person from 
the consequences of the commission of a crime, must have its origin 
alone in a diseased or insane mind. State v. Mewherter, 46 Ia., 88. 

A party indicted is not entitled to an acquittal on the ground of 
insanity, if, at the time of the alleged defense, he had capacity and 
reason sufficient to enable him to distinguish between right and 
wrong, and understood the nature, character and consequence of 
his act, and had mental power sufficient to apply that knowledge 
to his own case. Convmonwealth v. Rogers, 7 Met. [Mass.], 500. 

Unless it appears that the prisoner was not conscious, at the time 
of tne killing, that the act which he was doing was morally wrong, 
he is responsible, even if it be shown that he was impelled to its 
commission by an impulse which he was unable to resist. Genz v. 
State, 59 N. J. Law, 488. . 

Rule in MeNaghten’s Case.—In 1843 Daniel McNaghten was indicted 
for shooting to death Edward Drummond, the private secretary 
of Sir Robert Peel. The prisoner supposed that he had killed the 
premier himself. At the trial he was acquitted on the ground of 
insanity. There was such a popular feeling in the matter that the 
House of Lords propounded a question to her majesty’s judges as 
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an abstract proposition of law, and received the following answer: 
“If the accused was conscious that the act was one which he ought 
not to do; and if the act was at the same time contrary to law, 
he is punishable. In all cases of this kind the jurors ought to be 
told that every man is presumed to be sane, and to possess a suffi- 
cient degree of reason to be responsible for his crimes, until the 
contrary be proved to their satisfaction; and that to establish a 
defense, on the ground of insanity, it must be clearly proved that 
at the time of committing the act the party accused was laboring 
under such a defect of reason, from a disease of the mind, as not 
to know the nature and quality of the act he was doing or as not 
to know that what he was doing was wrong.” 10 Clark & Finnelly’s 
Reports [Eng.], *200. This rule has been since followed in England 
and some of the United States. But that part of the rule relating 
to the burden of proof has been rejected by the supreme court of 
Nebraska. Wright v. People, 4 Nebr., 407. 

In 10 Federal Reporter, in a note to Guiteau’s Case, p. 189, Dr. 
Francis Wharton discusses the question of moral insanity at con- 
siderable length. 

Iowa and Kentucky appear to be the only states whose courts 
of last resort have held squarely to the doctrine of moral insanity. 
State v. Felter, 25 Ia., 67; Smith v. Commonwealth, 1 Duv. [Ky.], 224. 
There are decisions that “squint” that way in Connecticut, Min- 
nesota and Ohio, with some favorable nisi-prius decisions in New 
York. Anderson v. State, 43 Conn., 514, 515; State v. Gut, 13 Minn., 
241; Blackburn v. State, 23 Ohio, 146. In New York, Cole’s trial for 
shooting Hiscock, at court of oyer and terminer, Albany, November, 
1868; Hogeboom, J., presiding. Remarkable Trials,. vol. 2, p. 194. 
Macfarland’s ‘Trial, 8 Abb. Pr. [n. s.J, 57; Recorder Hackett pre- 
siding.—_W. F. B. 


/ 
- ALBERT DARRAH V. STATE OF NEBRASKA. 
FILED JUNE 18, 1902. No. 12,681. 


Information: Recrrvinc SToLEN PrRopERTY: INTENT: SUBSTANTIVE 
DerecT. An information drawn under section 116 of the Crim- 
inal Code, which charges that the defendant bought and re- 

‘ ceived stolen property, knowing it to have been stolen, but 
which fails to allege that he bought or received it with intent 
to defraud the owner, is defective in substance, and will not 
support a conviction. 


Error from the district court for Scott’s Bluff county. 
Tried below before GRimEs, J. Reversed. 


R. C. Noleman and Doyle & Berge, for plaintiff in error. 
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Frank N. Prout, Attorney General, and Norris Brown, 
for the state. 


SULLIVAN, C. J. 

There is probable merit in some of the arguments ad- 
vanced by counsel for Darrah, but in disposing of the case 
we do not find it necessary to examine any of them 
critically. The facts affirmed by the verdict are consistent 
with innocence; they do not necessarily constitute a 
crime. The sentence must, therefore, be reversed, even 
if all the disputed points should be resolved in favor of 
the state. 

The prosecution is grounded upon section 116 of the 
Criminal Code, which declares: “If any person shall re- 
ceive or buy any goods or chattels of the value of thirty- 
five dollars or upwards, that shall be stolen or taken by 
robbers with intent to defraud the owner, or shall harbor 
or conceal any robber or thief guilty of felony, knowing 
him or her to be such, every person so offending shall be 
imprisoned in the penitentiary no more than seven years, 
nor less than one year.” 

The second count of the information—the count upon 
which the defendant was convicted—is as follows: 

“That Albert Darrah, on and about the second day of 
October A. D. 1901, in the county of Scott’s Bluff and 
state of Nebraska, then and there being, did then and there 
unlawfully and feloniously receive and buy certain stolen 
property, to wit: two hundred eighty-five pounds of 
car and engine brasses, of the value of thirty-seven and 
44-100 dollars, the property of the Chicago, Burlington 
& Quincy Railroad Company, a corporation, he, the said 
Albert Darrah, then and there knowing that the said prop- 
erty so received by him, the said Albert Darrah, to have 
been stolen, contrary to the form of the statute in such 
case made and provided and against the peace and dignity 
of the people of the state of Nebraska.” 

It will be noticed at once that the pleader has omitted 
from this count one of the essential elements of the crime 
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of receiving stolen property, namely, the intent with which 
the act was done. If property known to have been 
stolen is received by an agister, a liveryman or a ware- 
houseman without intending to conceal it, or to aid the 
thief in securing the fruits of his crime, the act is obviously 
not a violation of section 116. And if a person should buy 
or receive stolen property for the purpose of returning it 
to the owner, or under circumstances affording no evi- 
dence of an intent to defraud, the act would be innocent, 
even though done with full knowledge of the theft. The 
legislature has. very properly made a specific fraudulent 
intent an essential ingredient of the crime, and this intent 
the state must allege and prove in every case. It is a car- 
dinal rule of criminal pleading that all the elements of a 
statutory crime must be set out in the language of the 
statute, or in other language of equivalent import. If any 
element is omitted, the indictment or information is 
fatally defective. In this case it was alleged that the prop- 
erty was bought and received with knowledge of the fact 
that it had been stolen, but that is not equivalent to alleg- 
ing that it had been bought and received with intent to de- 
fraud the owner. The two expressions are not identical 
in meaning; they are used by the legislature to convey 
distinct ideas. Both were contained in section’ 116 as 
originally adopted. General Statutes, 1873, p. 746. When 
the section was amended the words “knowing the same to 
be stolen or taken by robbers” were left out. But in the 
definition of the crimes covered by sections 115, 117 and 
117a, of the Criminal Code, guilty knowledge and 
fraudulent intent are still retained as descriptive elements. 

Holt v. State,5 So. Rep. [Ala.], 793, was a case in which 
the defendant was convicted under a statute providing 
that: “Any person, who buys, receives, conceals, or aids 
in concealing any personal property whatever, knowing 
that it has been stolen, and not having the intent to restore 
it to the owner, must, on conviction, be punished as if he 
had stolen it.’* The indictment did not charge the par- 


*Code of 1886, sec. 3794. 
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ticular intent with which the act was done, but did allege 
that the defendant feloniously bought, received and con- 
cealed the property, knowing it to have been stolen. The 
court held that the offense denounced by the statute was 
not pleaded, and reversed the sentence. The supreme court 
of Indiana in Pelts v. State, 3 Black., 28, having before it 
the precise question here considered, reached the conclu- 
sion that an indictment which alleged knowledge of the 
theft, but failed to allege a fraudulent intent, was defect- 
ive in substance. A somewhat extended examination of 
the books has not brought to light a single case which may 
be cited to sustain the information. 


The judgment is 
REVERSED. 


JAMES BARR AMES, APPELLANT, V. FRANCES ELLEN MILLER 
BT AL., REVIVED IN THE NAME OF Isaac W. TEEGARDEN 
ET AL., APPELLEES. : 


FiLep JuNE 18, 1902. No. 11,075. 


1. Deed: MorTGAGE: SUBSEQUENT PURCHASER: FrmsT ReEcoRDED. Deeds, 
mortgages and other instruments required to be recorded are 
void as to subsequent purchasers whose deeds, mortgages or 
other instruments shall be first recorded. Compiled Statutes, 
ch. 73, sec. 16. 


2. Deed: DEFINITION. The term “deed” as used in said chapter cm-~- 
braces every instrument in writing by which any real estate or 
interest therein is created, aliened, mortgaged or assigned, or 
by which the title to any real estate may be affected in law or 

‘ equity, except last wills, and leases for one year or for a less 
time. Compiled Statutes, ch. 73, sec. 46. 


3. Assignment of Real Estate Mortgage: INnstRUMENT AFFECTING 
TitLe. An assignment of a real estate mortgage, securing a 
negotiable promissory note, to the indorsee of such note is an 
instrument affecting the title to real estate within the purview 
and meaning of the above-mentioned sections. 


4. Real Estate Mortgage: Mortcacor BECOMES OWNER OF FEE: 
MERGER. Ordinarily, when one having a mortgage on real 
estate becomes the owner of the fee, the former estate is 
merged in the latter. Wyatt-Bullard Lumber Co. v. Bourke, 5§ 


Nebr., 9. 
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: EXPRESS OR IMPLIED INTENTION: CONVERSE 
or RULE. Where, however, in such a case, an intention of the 
holder is expressed or may be implied or inferred, that the two 
estates shall remain separate and distinct, the intention will 
prevail and no merger will result. 


6. Lesser Estate: GREATER: MERGER. Where the owner of real 
estate, in whom apparently has merged the lesser into the 
greater estate, treats the two estates as having coalesced, and 
assumes to convey the full estate to another, this would be con- 
clusive as to him on the question of merger, which would be 
held irrevocably to have taken place. 


7. Real Estate: GRANTOR: RECORD: ESTATE: MERGER: BoNna-FIpF 
PURCHASER: EQUITABLE LIEN-HOLDER: PROTECTION TO PURCHASER. 
Where a grantor of real estate, who, as disclosed by the record, 
is the owner of a legal and mortgage estate therein, which 
apparently have merged, and who assumes and professes to be 
the owner of the entire estate and to be able to convey the 
same, sells such real estate to a bona-fide purchaser who pays 
full value therefor, relying on the state of the public records, 
which disclose an apparent merger of the mortgage into the 
legal estate in the hands of his grantor, and when, from the 
facts and circumstances surrounding the transaction, and upon 
due inquiry, nothing appears from which a contrary intent as 
to a merger of the two estates may be inferred, such purchaser 
will be protected in his title so obtained as against one who has 
an equitable lien on such property as assignee of the mort- 
gagee, but who has failed to have recorded in the proper office 
an assignment of the mortgage under which he claims. 


8. Facts and Circumstances: EsTaATE: MERGER: BONA-FIDE PouR- 
CHASER: ASSIGNMENT: RECORD. Under the facts and circum- 
stances as disclosed by the record in this action, held, that the 
mortgage and legal estate had merged into one while held by 
the grantor of appellee, and that appellee, as a bona-fide pur- 
chaser, obtained title to the property divested of the lien of 
the mortgage held by appellant as assignee, who had failed and 
neglected to have recorded his assignment of such mortgage. 


AppEaL from the district court for Cass county. Heard 
below before Ramsgy, J. Affirmed. 


Montgomery & Hall and Byron Clark, for appellant. 
Jesse L. Root, contra. 


Howtcoms, J. 


From findings and a decree adverse to him the plaintiff 
in.the court below appeals his cause to this court. In the 
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controversy is involved the question of conflicting rights 
and interests, as between the plaintiff, who is the 
transferee before maturity of a negotiable promissory note 
secured by a mortgage on real estate, the lien of which 
he is seeking by this action to enforce, and the appellee, 
Wolcott, who claims such real estate as a bona-fide pur- 
chaser for value divested of any lien asserted by plain- 
tiff arising by virtue of the provisions of the mortgage 
he holds. While other questions are presented for our 
consideration by appellee which he claims preclude a 
recovery by the plaintiff, we think there is but one ques- 
tion of a decisive character upon which the decree of the 
trial court can be upheld, and if upon consideration that 
should be resolved in favor of the appellant, then his right 
to the relief asked is fully established, and the decree from 
which he appeals must be reversed and vacated. The 
decisive question is whether, in so far as it affects the 
rights of the appellee, there has been a merger of the legal 
and equitable estate in the land covered by the mortgage 
in the grantor of the appellee Wolcott in such a way as to 
give to Wolcott, under his conveyance from such grantor, 
the full estate in the land and unaffected by the mortgage 
lien theretofore existing thereon. We assume that the 
plaintiff became the owner and holder of the note and 
mortgage before the maturity of the debt and is entitled 
to all the protection accorded to the holder of such paper, 
qualified, however, by any loss of right which he may have 
sustained by reason of his failure and neglect to record 
an assignment of the mortgage to him showing his interest 
in the land by virtue of the mortgage and the assignment 
thereof, which it igs conceded was never done. So far as 
disclosed by the record, the estate and interest in the land 
created by the mortgage remained in the original mort- 
gagee in whose favor the instrument was executed. The 
appellee Wolcott’s rights are based substantially on the 
following facts, as disclosed by the record: After the ex- 
ecution and delivery of the note and mortgage under which 
plaintiff claims, and after their transfer to him or his 
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immediate assignor, a judgment was obtained against the 
owner of the legal title to the land, who had purchased 
from the mortgagor, on which execution was issued, and 
levied by the sheriff on the mortgaged land. In making 
the appraisement for the purpose of sale under the levy 
of the execution there was deducted the amount of the 
mortgage debt and some other recorded incumbrances 
against the land. After appraisement and due advertise- 
ment, the land was offered for sale and sold to one B. A. 
Gibson, to whom the mortgage was originally given under 
which plaintiff, as assignee, now claims. Soon after the 
confirmation of sale and the execution of the sheriff’s deed 
to the purchaser, Gibson, negotiations were entered into 
through an agent for the sale of the property to the ap- 
pellce Wolcott, who, in pursuance of such negotiations, 
became the purchaser of the property. It is indisputably 
established by the record that in the purchase of the land, 
Wolcott acted in the best of faith, and paid full value for 
the property, believing he was securing title thereto 
divested of the lien of the mortgage which appeared of 
record as being in favor of his grantor, Gibson. The note 
-at this time was long past due. At the time of the pur- 
chase, Wolcott made inquiry as to the status of the mort- 
gage, and was assured by Gibson that, “as he had the 
sheriff’s deed to the property and was the owner of the 
mortgage, he had all there was in the property and 
his warranty was good.” -An attorney present at the 
time the negotiations were closed also gave the pur- 
chaser advice substantially corroborating the views of 
Gibson to the effect that a deed executed by Gibson 
under the circumstances would convey to him title 
clear of the apparent incumbrance by virtue of the 
mortgage existing thereon. It is altogether clear that 
Wolcott, in purchasing the land and paying full value 
therefor, relied on the then state of the public records 
of the county affecting conveyances of real estate or 
interests therein, and, they disclosing that his grantor was 
the owner of the mortgage estate, and having acquired, 


. 
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through the execution sale, the legal title also, that h 
might safely deal with him as one having the entire 
estate in and to the land which he was purchasing, and 
that he consummated the purchase in that belief. 
Under such circumstances may it rightfully be said that 
as to the purchaser, Wolcott, there was a merger of the 
two estates in his grantor, and he therefore obtained title 
to the property divested of the lien which the plaintiff is 
seeking to enforce? It is urged by counsel for appellant 
that there can be no union of the two estates, because, 
when Gibson purchased under the execution and obtained 
legal title to the property, he was not in fact the owner 
of the mortgage before executed and delivered to him, but 
which he had, prior to obtaining the legal estate, trans- 
ferred to others. But in dealing with registry acts which 
are enacted into law expressly for the protection of those 
who, in good faith, deal and engage in a business trans- 
action with reference to real estate, relying on the public 
records, of which constructive notice is always imputed, 
the rights of the parties are adjusted and determined, not 
from the concrete fact of ownership, but from the 
record title, on which they may safely rely when acting 
in good faith and without notice of the true conditions of 
affairs. We meet with innumerable instances where 
actual owners of substantial interests in real estate ac- 
quired by them in good faith and for. value lose such 
interest because not complying with the registry laws, or 
by failing to take notice of the state of the record, of which 
the law says knowledge will be imputed-even though 


. actual personal notice is wanting. By the provisions of 


section 16, chapter 73, of the Compiled Statutes, deeds, 
mortgages and other instruments required to be recorded 


‘are void as to subsequent purchasers without notice 


whose deeds, mortgages or other instruments shall be 
first recorded. And by section 46, the term “deed” 


-ig construed to embrace every instrument in writing by 


which any real estate or interest therein 4s created, 
aliened, mortgaged or assigned, or by which the title to 
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any real estate may be affected in law or equity, except 
last wills and leases for one year or for a less time. It can 
hardly be doubted that an assignment of a mortgage 
comes within the purview of section 46, and a failure to 
record the same by the person claiming rights thereunder 
will, in many instances, deprive such assignee of any right 
to enforce a lien arising by virtue of a mortgage, and the 
assignment thereof, as against a subsequent purchaser 
in good faith, who has relied upon the public records, 
and thereby acquired a better title or superior equity in 
and to such property. The scope and purpose of a statute 
providing for the recording of instruments affecting the 
title to real estate and the rights of parties claiming under 
its provisions is forcibly illustrated in the case of bona- 
fide purchasers of real estate who rely on a record dis- 
closing release of a mortgage lien executed by the 
mortgagee or an assignee of record of the mortgagee, and 
who apparently is the owner, and has authority to release 
such instrument, although at the time, actually and in 
fact having no interest in the property by virtue of the 
released instrument, because previously thereto such party 
had sold and transferred all his interest to some third 
person of whom. the record gives no information or notice. 
Whipple v. Fowler, 41 Nebr., 675; Cram v. Cotrell, 48 
Nebr., 646; Porter v. Ourada, 51 Nebr., 510. 
“Ordinarily,” it is said, “when one having a mortgage 
on real estate becomes the owner of the fee the 
former estate is merged in the latter.” Wyatt-Bul- 
lard Lumber Co. v. Bourke, 55 Nebr., 9. If this 
proposition of law is correct and has any practical 
value,—if it means anything when a record discloses 
that two unequal estates have apparently coalesced and all 
the facts and circumstances so far as known strengthen 
and confirm the inferences to be drawn from the record, 
and the person in whom the two estates of record have 
joined so treat his title—then, in principle, can there be 
any distinction as to the rights of a bona-fide purchaser, 
relying s such record and the expressed intention of the 
1 
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party in whom such estates have joined, who is his grantor, 
and the purchasers of property relying on a release of a 
mortgage by one having the apparent authority to make 
such release, as in the several cases just cited? If from the 
state of the public record and the facts surrounding the 
transaction by which the appellee acquired title he was 
justified in dealing with his grantor as though he had 
acquired the entire estate by reason of the mortgage and 
legal title having become merged, then as to such bona- 
fide purchaser the mortgage estate was destroyed, and he 
became the owner of the property divested of the mortgage 
lien in favor of some third party, who was a stranger to 
the record. It seems to us that in principle, and for 
reasons just as convincing, his purchase would give him 
as good title as would be the case were the mortgage re- 
leased by the mortgagee and apparent owner prior to the 
purchase, and the appellee became a buyer in good faith, 
relying on a record which disclosed a release of the mort- 
gage lien by one apparently holding the legal title thereto, 
and having the right and authority to execute such release. 
In the one instance a prospective purchaser examines the 
public records, and finds that, although a mortgage 
incumbrance had existed on the property, it had been 
released and discharged by one, so far as the record dis- 
closed, who was the owner, and authorized to enter 
satisfaction thereof; and that his grantor was possessed of 
a perfect title, which he, as purchaser, could safely rely on. 
In the other, the record and surrounding circumstances 
disclosed that the grantor of the prospective buyer was 
possessed of the entire estate in the property he was con- 
templating purchasing; that the mortgage and legal 
estate had become merged, and that the seller had author- 
ity to convey all the title and estate he assumed to own 
and to be able to convey. The two purchasers would, on 
principle, stand on an equality, and be entitled to equal 
protection when their title to the property was assailed 
by one having an actual interest therein, evidenced by 
‘an instrument not recorded, and of which the purchasers 


VOL. 65] JANUARY TERM, 1902. 211 


Ames v. Miller. 


were without knowledge or notice. The record discloses, 
at least presumptively, a merger of the two titles. The 
whole transaction was and is consistent with an intention 
on the part of the purchaser, Gibson, to have the two 
estates coalesce. He did not assume or agree to pay the 
mortgage debt when he took by purchase at execution sale 
the estate of the execution debtor. He purchased the 
equity of redemption, obtained the legal title and the © 
entire interest in the property remaining after the amount 
of the mortgage lien had been deducted from the appraised 
value of the land. It is true he paid only a nominal con- 
sideration ($1), but this, in view of the confirmation of 
the sale, may be presumed to be all the property was worth 
over and above the mortgage interest therein and other 
incumbrances thereon. He became a purchaser of all the 
estate held by the execution debtor, as much so as if he 
had received from him a warranty deed wherein was ex- 
cepted in his covenants the incumbrances deducted by the 
appraisers in making the appraisement, or as would have 
been the case had the judgment debtor conveyed by quit- 
claim deed all of his interest, right and title in and to the 
property. He was, according to the record, the owner of 
the mortgage and the estate created thereby, and by the 
purchase at’ execution sale of all the remainder of the 
estate, and the two estates thereby centring in the one 
person with no intervening rights, ordinarily they will be 
merged into the greater. While this rule is not without 
its exceptions, as where an intention to the contrary is 
expressed or may be implied or inferred, it is to be borne 
in mind in this case every fact and circumstance shows 
an intention on the part of the appellee’s grantor that the 
two estates should merge, and that upon inquiry by the 
appellee Wolcott, out of an abundance of caution, he was 
expressly advised by his grantor that the two estates had 
joined, and that by the deed then to be executed the entire 
estate would be conveyed to him. It is quite obvious that 
as to appellee’s grantor, after professing to convey the 
entire estate to his grantee, and executing an instrument 
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to that effect, this would be conclusive on the question of 
merger, and no intention to keep the estates separate 
could be inferred, but, on the contrary, the merger would 
be held irrevocably to have taken place. James v. Morey, 2 
Cowen [N. Y.], 246, 14 Am. Dec., 475. As to whether or not 
a merger was intended, certainly the appellee had made all 
the inquiries it was possible for him to make, and brought 
himself within the rule stated in Peterborough Savings 
Bank v. Pierce, 54 Nebr.,712, although in that case the rule 
was carried to its uttermost limit, and was vigorously 
dissented from by one of the judges and two of the then 
court commissioners. There being, then, nothing in the 
record or in the conveyances through which the appellee 
claims, and no information coming to him by inquiry that 
the apparent union of the two estates did not operate as 
a merger, and that such was not the intention of his 
grantor, then we think, on principle, that as to him, a 
union of the two estates was in fact accomplished, and 
that he obtained title to the property in controversy dis- 
charged of the lien sought to be enforced by the plaintiff 
and appellant. As stated in Mathews v. Jones, 47 Nebr., 
616: “Whenever a person acquires a greater and a lesser 
estate in the same property and there is no intervening 
estate, the lesser does not further exist as a separate es- 
tate, but is destroyed by or is considered in law as merged 
in the greater, but when, in such a case, an intention that 
the estates remain separate and distinct is expressed or 
may be implied or inferred, no merger can ensue but the 
intention will prevail.’ This rule was first announced in 
Miller v. Finn, 1 Nebr., 254, and has since been reiterated 
and adhered to in Peterborough Savings Bank v. Pierce, 
supra; Wyatt-Bullard Lumber Co. v. Bourke, supra; Oak 
Creck Valley Bank v. Helmer, 59 Nebr., 176, 188. We con- 
clude, therefore, that as to the appellee, and under the facts 
and circumstances surrounding the transaction by which 
he acquired title, he was justified in purchasing the land on 
the theory and in the belief that his grantor was the owner 
of the entire estate he assuined to sell; that the two ‘estates 
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had merged by the purchase of the outstanding legal title 
and the mortgage lien was thereby destroyed; and that 
the plaintiff, because of his failure and neglect to record 
the assignment of his mortgage, has lost his right to en- 
force his mortgage lien on the premises described therein 
as against the purchaser of such real estate. This, as be- 
tween the parties, gives to the purchaser the superior 
equity, to which we think he is entitled. He has acted in 
the utmost good faith, paid full value for the land, and 
has done all that could reasonably be required or could be 
exacted of an ordinarily prudent person. The appellant 
has put it in the power of his assignor and the mortgagee 
to perpetrate the wrong which must result in a loss either 
to him or the appellee, and, as between the two, he should 
be made to suffer, rather than the one altogether free from 
fault. The registry act should mean something, and he 
who would claim an interest in real estate should comply 
with the letter and spirit of its provisions and thus pre- 
vent injury and damage to those who deal with respect to 
such property relying on the record as they find it, and 
as they of right may and should do. The appellant has 
failed to take ordinary business-precaution to protect his 
mortgage lien, if he relied on the mortgage security in 
the purchase of the note, which may be doubted,—and he- 
alone should suffer because of such neglect. Holders of 
such instruments must not forget their duty to the busi- 
ness world generally, and that those who deal with refer- 
ence to real property have a right to rely upon the title 
thereto and interest therein as disclosed by the public 
record. In our consideration of the case, we have not been 
unmindful of the rule as to a mortgage being regarded as 
an incident to the debt it secures, and passes with an as- 
signment of the latter, and that the payment to the mort- 
gagee, who has assigned the debt, and who is not author- 
ized to receive it, which has been a fruitful source of 
litigation, will not satisfy the debt or discharge the lien, 
even though no assignment of the mortgage is placed of 
record. But those questions do not enter into the case at 
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bar. The question here is whether one who purchases real 
property, relying on a record which shows a discharge or 
destruction of a mortgage lien thereon by one who appar- 
ently is possessed with authority to accomplish that 
result, will be protected against one who, having an 
interest in such real estate, has failed or neglected to have 
recorded the evidence of such interest. We conclude, 
therefore, that the purchaser, under the circumstances as 
disclosed by the record in the case at bar, should and 
ought to be protected. 

The decree of the district court is, for the reasons given, 


AFFIRMED. 


Hocror-JOHNSTON COMPANY, APPELLANT, Y. A. S. BIL- 
LINGS ET AL, APPELLEES. 


Finrep JUNE 18, 1902. No. 11,981. 


1. Specific Performance: Decree: TRIAL Court: DISCRETIONARY 
PowER: EQUITABLE RULES AND PRINCIPLES. Whether a decree 
for the specific performance of an agreement for the szle of 
real estate will be granted, rests in the discretionary powers of 
the trial court sitting as a court of chancery. Such discretion, 
however, is not unlimited, and a decree is not to be given or 
withheld arbitrarily and capriciously, but it is a judicial dis- 
cretion, to be controlled and governed by equitable rules and 
principles. 


2. Agreement to Sell Real Estate: UNpIvipeD INTEREST. Where an 
agreement to sell real estate is entered into by vendors as owners 
of a part interest therein, tentatively, or on condition that the 
owner of the remaining interest in the property will also con- 
vey his interest for the price agreed upon, which he fails to 
do through no fault or neglect of those entering into such an 
agreement, it is not an abuse of discretion for the trial court 
to refuse to decree specific performance of the agreement as 

‘to the undivided interest in the real estate involved, held by the 
parties making such agreement. 


3. Specific Performance: AGREEMENT BINDING ON BoTH PARTIES: DE- 
CREE. Specific performance of a contract for the sale of real 
estate will not be decreed where the agreement is not binding 
on both parties and the mutuality of obligation is not such that 
it may be enforced by either. 
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. Under the pleadings and the evidence in the case 
at bar, held, the district court properly refused to decree specific 
performance of the agreement on which the suit is founded 
as to an undivided two-thirds interest in the real estate involved 
in the controversy, belonging to the defendants. 


APPEAL from the district court for Douglas county. 
Heard below before DicKINSON, J. Affirmed. 


Frank T. Ransom, for appellant. 
John P. Breen, contra. 


Houcoms, J. 


This is an action begun for the purpose of compelling 
specific performance of an agreement for the sale of cer- 
tain real estate. After a trial in the district court, find- 
ings and decree were entered in favor of the defendants 
and the cause dismissed. The plaintiff appeals. 

The petition, after certain formal statements not neces- 
sary to refer to in detail, and after describing the property 
involved in the controversy, alleged, in substance: That 
the defendants were the owners of a two-thirds interest in 
the property, and that at the time of making the agreement 
represented that they would convey or cause to be 
conveyed the other one-third interest, which belonged to 
and was in the name of one Luther T. Fox; the agreement, — 
being as follows: 

“$100. OMAHA, NEBR., Nov. 29, 1898. 

“Recd. from the Hoctor-Johnston Co. the sum of one 
hundred dollars, part payment of Lots 9 and 10, Blk. 4, the 
purchase price being ($3,000) three thousand dollars 
terms cash. No commission to be charged except upon 
agreement. “A, S. BILLINGS, 

“Per Mrs. A. S. BILLINGS. 
“A. S. BILLINGS, JR.” 

It was further alleged that the plaintiff, on the date 
of the contract, paid the $100 mentioned, and on the 1st 
day of December following tendered the remainder of the 
agreed purchase price, namely, $2,900, and demanded a 
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conveyance of the property, which was refused; that the 
defendants made no effort to secure a conveyance from 
Fox of the one-third interest held and owned by him, in- 
tending thereby to avoid their contract, and that the 
action so taken was for the sole purpose of depriving the 
plaintiff of the benefit of such agreement; that inasmuch 
as plaintiff is without a remedy to compel the conveyance 
of the whole of said lots, and the defendants are the 
owners of only a two-thirds interest therein, it was their 
duty to convey such two-thirds interest for a proportionate 
share of the purchase price, less a fair abatement thereof 
on account of the failure and refusal of defendants to 
eause the remaining one-third interest to be conveyed, as 
by their agreement they were obligated to do. The prayer 
was for relief in conformity with the allegations of the 
petition just referred to. The answer, among other things, 
denied that the instrument sued on was ever delivered or 
intended to be delivered to the plaintiff as and for an 
undertaking to convey to the plaintiff or to anybody 
else the property therein described. It is alleged, in sub- 
stance, that at the time of the signing of the receipt, and 
as plaintiff well knew, an undivided one-third interest in 
such property belonged to the said Luther T. Fox, and that 
the defendants did not have any right or power over or 
concerning the interest of Fox in such lots, and denied that 
they ever represented that they could or would convey or 
cause to be conveyed to the plaintiff the interest of said 
Fox in said lots; that the instrument sued on was signed, 
on behalf of the defendant A. 8. Billings, by his wife, but 
without authority therefor. It is alleged also that, at: the 
time of signing said instrument, it was understood by and 
between the plaintiff and the defendant, Abbie A. Billings, 
that the instrument was signed and delivered by her as a 
tentative or conditional undertaking, and was not to be 
effective unless the interest of the said Fox could also be 
secured and conveyed with the two-thirds interest of the 
defendants, and that they had not been able to induce the 
said Fox or the representative of his estate to unite with 


° 
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them in the sale of such property, although they had en- 
deavored so to do; that the check given in part payment 
had been tendered back on the following day, and the 
same was brought into court to be delivered to the plain- 
tiff. There is also a denial that the instrument sued on is 
sufficient to relieve the alleged contract from the opera- 
tion of the statute of frauds. The reply was a general 
denial. 

The material facts under the issues thus presented are 
in brief as follows: The plaintiff was engaged in the real 
estate business. The two-thirds interest in the property 
belonging to the defendants, was in the name of A. §S. 
Billings, Jr., a son of the other two defendants, although 
it appears the property was regarded as being owned by 
all three in common. The one-third interest belonged to 
a non-resident by the name of Fox, who prior to the, trial 
had died. Just before the transaction constituting the 
basis of the present action a menber of the plaintiff com- 
pany had approached the defendant A. §S. Billings, Sr., 
with a view of ascertaining what the property could be 
purchased for, representing that he had a prospective 
buyer. The one-third interest in the property belonging 
to Fox was known to the plaintiff, but it was believed by 
the defendants and so represented that Fox would in all 
probability convey such interest for a proportionate share 
of the purchase price, which was fixed at $3,000. Soon 
afterwards the instrument set out in the petition was pre- 
sented to the wife of the defendant A. S. Billings, Sr., with 
the statement that the property had been sold. After some 
conversation between Mrs. Billings and the party calling 
for the purpose of obtaining her signature to the receipt, 
and after inserting therein that no commission was to be 
charged except on agreement, she signed her husband’s 
name thereto, making mention of the Fox interest and of 
the fact that the property could not be conveyed until he 
should unite in conveying his interest also. The receipt 
was then presented to the son, in whose name the legal 
title to the two-thirds interest rested, who also signed it. 
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On the same or the following day Mrs. Billings returned 
the check given in payment of the $100 mentioned in the 
receipt, with the information that until a conveyaace of 
the Fox interest could be obtained they could not enter 
into an agreement to sell the property. The transaction 
resulting in the signing of the receipt by Mrs. Billings for 
herself and husband and by the son, the payment of the 
$100 check, and its return soon thereafter, was all done 
in absence of the defendant A. S. Billings. Immediately 
after the offer to return the check by which the $100 was 
paid, the plaintiff tendered the remainder of the $3,000, 
mentioned as the purchase price, with a demand for a deed 
- of conveyance of the property described in the receipt; 
which, not being complied with, the present action was 
begun. : 

Under the record as thus presented and evidence of the 
character alluded to, can it be said that the action of the 
trial court in dismissing the cause is so contrary to the 
principles of equity which should govern suits of this 
character as to call for the vacation of the judgment of 
the district court and the direction of a decree in favor of 
the plaintiff as prayed for in its petition? The district 
court exercising the powers of a court of chancery is, re- 
garding such matters, invested with discretionary powers, 
and unless its conclusions are manifestly wrong and in- 
consistent with equitable rules and principles when ap- 
plied to established facts similar to those disclosed by the 
record in the present case, such conclusions can not be said 
to be so clearly erroneous as to call for a reversal of the 
findings and decree entered on the trial of the case. This 
discretion, of course, is not an unlimited discretion, to be 
exercised without regard to those rules and principles of 
equity by which the rights of parties are to be determined, 
and a decree is not to be given or withheld arbitrarily and 
espriciously at the mere will of the judge who may be 
presiding in the cause; but it is a judicial discretion, to 
be controlled and governed by the principles and rules of 
equity. Pomeroy, Specific Performance [2d ed.], sec. 36, 
and authorities cited. , 
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The plaintiff is not seeking the enforcement of the agree- 
ment sued on in the specific terms of that instrument. It 
is conceded, apparently, that the defendants are not in a 
position to comply with the letter of the agreement and 
convey the entire property as therein described. It is 
asked only that they be required to convey the two-thirds 
interest owned by them, and that because of their failure 
to convey the other one-third interest the plaintiff be com- 
pensated by having the court abate from the proportionate 
share of the purchase price due them such sum as may be 
found just and equitable. This claim is based on the 
alleged failure of the defendants to comply with the al- 
leged agreement by which they were to secure a convey- 
ance of the one-third interest held by Fox. It is alleged 
that they not only refused and neglected to obtain this 
one-third interest, but also that, by reason of their own 
failure to discharge an obligation resting on them in that 
regard, they have sought to justify themselves and evade 
an obligation assumed by them to convey their own inter- 
ests in the property. We do not think the evidence justi- 
fies the claim of the plaintiff in regard to the matter 
spoken of. The evidence warrants the conclusion which 
the trial court properly reached, that the agreement to sell 
was tentative only, and made dependent on the question 
of whether or not the absent owner of the one-third in- 
terest was willing to and would unite with the defendants 
and convey the whole of the property described for the 
sum mentioned. It seems reasonably clear, from reading 
the testimony of the witnesses in the case, that the plain- 
tiffs fully understood the condition of the title to the prop- 
erty, and that the consent and co-operation of Fox was 
essential before a sale of the property could be effectuated. 
It was understood by all the parties that whatever was 
in fact done and accomplished in the way of making a 
sale, was conditioned upon Fox joining in a conveyance, 
and that the defendants did not undertake to enter into an 
agreement to sell, or to consummate a sale of the land ex- 
cept on the condition that Fox would join in the convey- 
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ance, and that they did not assume to speak with authority 
or with a view of binding themselves as to his interest in 
the property. The negotiations for a sale of the property 
and the price therefor as first agreed upon, and the con- 
templated sale, were with the defendant A. S. Billings, 
were in nowise reduced to writing and were not in them- 
selves sufficient to base an action on. The receipt or 
-instrument copied in the petition was obtained subse- 
quently, in pursuance of and with the view of consummat- 
ing a sale in accordance with the prior verbal conversa- 
tion. Soon after the execution of the instrument sued 
on, the check given at the time as and for a payment of 
$100 on the purchase price was returned because of a de- 
sire not to contract for the sale of the entire property 
until a conveyance could be secured from the absent owner 
of the one-third interest. This appears to have been but 
a wise precaution to prevent unnecessary trouble and prob- 
able litigation, in view of the inability of the defendants 
at the time to make any agreement which would or could 
bind the owner of the one-third interest; and of all of 
which the plaintiff was fully cognizant. The plaintiff 
immediately after the offer to return the check tendered 
the remainder of the purchase price agreed upon and de- 
manded a conveyance of the entire property. This it knew 
under the circumstances was an impossibility, and that it 
had no legal or equitable right to even insist on such con- 
veyance. It knew that in any event a sale could not be 
consummated according to the agreement until the con- 
sent and co-operation of Fox could be obtained, disposing 
of his one-third interest concurrently with the defendants 
as to their remaining interest. It can not be said from 
the evidence that the defendants failed or neglected to 
discharge every duty resting on them under the agreement 
looking to the securing of a conveyance from their co- 
owner of the property. If they acted inequitably in that 
regard or in bad faith or in fraud of the rights of the plain- 
tiff, the same is not disclosed by the evidence in the case. 
From all that appears they have acted in perfect good 
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faith, and the failure to secure the conveyance from Fox 
of his interest in the property, or from his estate after his 
decease, was through no fault of their own, and for which 
in justice and equity they ought not to be held responsible. 
The agreement being tentative or conditional, and the con- 
tingency provided for not having occurred, we do not think 
the court erred or abused its discretion in refusing to 
decree specific performance of the two-thirds interest in 
the property belonging to the defendants. Venator v. 
Swenson, 100 Ia., 295; Glidden v. Korter, 90 Me., 269. 
Whether, under the contract, the plaintiff may have a 
legal cause of action because defendants have refused tu 
convey all or any part of the property we need not deter- 
mine in this action. That question can only be determined 
in a suitable civil action prosecuted in the proper forum. 
The plaintiff is not seeking to enforce the contract 
spec.ucally as an entirety. It is sought to divide the 
action and enforce a part of the contract specifically, and 
to recoup the plaintiff for any damage it has sustained 
because of the defendants’ alleged neglect and failure to 
execute the remainder. The defendants’ liability to re 
spond in damages for a failure to convey the one-third 
interest owned by Fox is, we think, altogether without 
support from the evidence introduced on the trial of the 
cause. There can be no liability in this regard because 
there was no obligation to convey Fox’s interest except 
as conditioned on his voluntarily uniting in such convey- 
_ance. There being no fraud, wrong doing or failure on 
the part of the defendants, as disclosed by the evidence, to 
discharge every obligation assumed by them with respect 
to a conveyance from Fox of his interest, that part of 
plaintiff’s cause of action wherein it seeks to recover in 
damages from defendants for an alleged failure to convey 
or cause to be conveyed Fox’s interest in the land, must 
utterly fail. We are, then, so far as the present action is 
concerned, in determining the equitable rights and obliga- 
tions of the respective parties with reference to the two- 
thirds interest in the property owned by the defendants 
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which the plaintiff is asking that they be compelled to 
convey, notwithstanding a conveyance of the whole of the 
property can not be rightfully asked, in the attitude of 
enforcing specific performance by the defendants of a part 
of the contract which in no view of the case could be spe- 
cifically enforced against the plaintiffs. It is manifest 
that in this aspect of the case there is lacking that element _ 
of mutuality essential to all contracts where the right to 
specific performance of an agreement is in controversy. It 
is obvious that the defendants could not enforce specific 
performance as against plaintiff as to the two-thirds in- 
terest owned by them; it is also clear, as we have seen, that 
they can not rightly be said to be at fault or held respon- 
sible for a non-compliance with any agreement made by 
them as to a conveyance of the one-third interest held by 
Fox. If they were at fault or in the wrong regarding that 
matter, then it very probably would follow that they would 
be estopped from pleading their own wrong as a defense 
on the ground of want of mutuality. It isa rule of general 
application in equity jurisprudence, with reference to 
specific performance of contract, that the agreement must 
be binding on both parties and the mutuality of obligation 
be such as that it may be enforced by either. 3 Pomeroy, 
Equity Jurisprudence, sec. 1405; Welty v. Jacobs, 40 L. 
R. A. [Il.], 98, and authorities cited. 

The decree of the district court appears to us to be in 
harmony with the pleadings and the evidence and to con- 
form to the rules and principles of equity as applied to 
the question of the specific performance of contracts, and 
for the reasons given, should remain undisturbed. The 


decree appealed from is accordingly 
AFFIRMED. 
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GEORGE VAN BUREN ET AL. V. STATE OF NEBRASKA. 
FILED JUNE 18, 1902. No. 12,652. 


1. Preliminary Hearing. The preliminary hearing of a person ac- 
cused of a felony, provided for by the Criminal Code, is in no 
sense a trial in which the rights of the accused in respect 
of his guilt. or innocence are adjudicated and determined. 


2. : OBJECT AND PurRpPosE. The preliminary examination pro- 
vided for is to ascertain whether the crime charged has been 
committed and, if so, whether there is probable cause to be- 
lieve the accused committed it, and if such is found to be the 
case, to enforce his presence in the district court to answer 
the charge by either requiring the accused to enter into a 
recognizance for his appearance in the district court to answer 
the charge, or in default thereof, committing him to imprison- 
ment to await trial in the district court. 


3. ~ : DismissaL. Where a person who is charged with a felony 
is brought before an examining magistrate for the purpose 
of a preliminary hearing, the complainant at such hearing may 
dismiss or abandon such proceedings, and file a complaint for 
the same offense before another magistrate having authority 
to inquire into the charge; and upon such inquiry, the accused 
may be recognized to appear at the district court to answer 
such charge, and in default of such recognizance be committed 
to prison to await trial. 


4. Second Preliminary Hearing. And likewise a second preliminary 
hearing may be had where the first has resulted in a discharge 
of the accused. 


5, District Judge as Examining Magistrate. A district judge, within 
his district, is authorized to exercise the powers of examining 
magistrates generally, with respect to preliminary hearings of 
persons accused of the eommission of a felony. 


6. Larceny: Brineinc Goops Into Srarge. The bringing into this 
state of goods‘ or property stolen in another state is not 
larceny. People v. Loughridge, 1 Nebr., 11. 


7. Instruction. Instruction set out in the opinion authorizing a 
conviction of the crime of larceny, where property has been 
stolen in another state and brought by the thief into this 
state, held erroneous. 


Error from the district court for Cherry county. Tried 
below before WESTOVER, J. Reversed. 
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Allen G. Fisher, for plaintiffs in error. 


Frank N. Prout, Attorney General, and Norris Broun, 
for the state. 


. Hotcoms, J. 


The plaintiffs in error, McLaughlin and Van Buren, who 
were defendants in the trial court, were informed against 
and by the verdict of a jury found guilty of stealing a mare 
of the value of $15, the personal property of one John Ray; 
the larceny charged being alleged to have been committed 
in Cherry county. After the overruling of a motion for a’ 
new trial and a motion in arrest of judgment, the defend- 
ants were sentenced to imprisonment in the penitentiary 
for a period of seven and five years, respectively, and ad- 
judged to pay the costs of prosecution. By proceedings in 
error the defendants bring the record of conviction here 
for review. Many alleged errors are assigned as grounds 
for reversal of the judgment of the trial court, a few only 
of which will be noticed and considered. 

The preliminary examination for the purpose of inquir- 
ing whether an offense had been committed, and whether 
there was probable cause to believe the defendants 
guilty thereof, was had before the judge of the district 
court sitting as an examining magistrate. It appears 
from the record that a complaint charging the de- 
fendants with the crime, of which they -were after- 
wards convicted in the district court, was filed 
,with the county judge of Cherry county, who issued 
a warrant thereon and after the arrest- of the de- 
fendants, and their appearance before him, on their appli- 
cation, granted a continuance of the hearing on the com- 
plaint charging them with the commission of the alleged 
offense, for a period of thirty days, whereupon another 
complaint, charging the same offense, was filed with a 
justice of the peace acting as an examining magistrate, 
upon which a warrant was issued, and the defendants 
brought before him for a preliminary hearing. On the 
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defendants’ application the justice of the peace granted a 
change of venue to another justice in a distant part of the 
county. <A third complaint was then immediately filed 
with the district judge, and the defendants brought before 
him, where a preliminary hearing was had, resulting in 
their being held to the district court to answer the charge 
preferred against them. After the filing of an information 
against them in the district court, the defendants pre- 
sented a plea in abatement on the grounds that the district 
judge had no jurisdiction or authority to act as an exam- 
ining magistrate and also because of the proceedings had 
before the county judge and justice of the peace alluded 
to. It was objected that the preliminary hearing of the 
charge preferred against them was yet pending and unde- 
termined, and that the filing of an information in the dis- 
trict court under such circumstances was without warrant 
or authority of law, and therefore invalid. The record, we 
are prone to say, presents in this regard an extraordinary 
condition of affairs, and shows an undue activity on the 
part of the prosecution to force the defendants into a pre- 
liminary hearing without having a due regard to their 
rights, or the proprieties which should characterize pro- 
ceedings of the kind then engaged in. We apprehend the 
spirit of the law requires that such proceedings should be 
conducted with deliberation and with every reasonable 
opportunity accorded to those accused of crime to show 
either that no offense has been committed, or that there 
is no probable cause for believing them guilty of the of- 
fense charged. The state, with all the powers at its com- 
mand, should not be made an instrument of oppression, 
nor be permitted to resort to unnecessarily harsh measures 
in order to bring an accused to a speedy trial, who, al- 
though accused of crime, is presumably innocent until 
guilt is established in the manner provided by law. A 
preliminary hearing, however, is in no sense a trial in 
which defendant’s rights, in respect of their guilt or inno- 
cence, are adjudged, determined or prejudiced, whether a. 
hearing results in the discharge of an accused person, or 
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in holding him to appear at the district court to answer 
the accusation made against him. In re Garst, 10 Nebr., 
78; Latimer v. State, 55 Nebr., 609. The preliminary ex- 
amination is to ascertain whether the crime charged has 
been committed, and, if so, whether there is probable cause 
to believe the accused committed it, and, if such is found 
to be the case, to enforce his presence in the district court 
to answer the charge, by either requiring the accused to 
enter into a recognizance for his appearance in the district 
court to answer the charge, or, in default thereof, com- 
mitting him to imprisonment to await trial in the district 
court. Latimer v. Stute, supra. It is not required that 
the accused, where a complaint is filed charging the’ com- 
mission of a felony, shall be taken before the magistrate 
issuing the warrant, but he may be taken before any magis- 
trate having authority to make inquiry as to the truth of 
the complaint, and whether there is probable cause for 
believing the accused guilty of the offense charged. Nor 
do we think it can be doubted that in proceedings of this 
character the complainant may dismiss or abandon his 
proceedings, and thus leave the accused as though no pre- 
liminary hearing had been held or was pending. Likewise, 
if a hearing has been had which results in a discharge of 
the accused, the proceedings so had would be no bar to the 
filing of another complaint, and another preliminary hear- 
ing thereon for the same offense before the same or another 
magistrate. In the case at bar, in legal effect and in con- 
templation of law, it should be held, as it seems to us, that 
_the complainant abandoned and dismissed the proceedings 
had and begun before the county judge and the justice of 
the peace for the purpose of having a preliminary inquiry 
or hearing before the district judge sitting as an examin- 
ing magistrate, and that such prior proceedings were in no 
sense a trial or an adjudication of the defendants’ rights, 
and in nowise militated against the right or authority of 
the district judge to engage in such preliminary hearing 
and make such order as appeared to be justified by the 
evidence produced thereat. The defendants could very 
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properly plead in abatement to an information filed 
against them that they had had no preliminary hearing, 
but not that more complaints were filed against them he- 
fore examining magistrates than the law contemplates in 
providing for a preliminary hearing before a trial in the 
district court. 

As to the authority of the district judge to sit as an 
examining magistrate, and require persons accused of 
crime to enter into a recognizance for their appearance in 
the district court to answer the crime charged against 
them, or, in default thereof, to commit them to prison in 
order to secure their presence in the district court to an- 
swer such charge, we think this must be answered in the 
affirmative, under the provisions of section 262 of the 
Criminal Code. It is there provided: “The judges of the 
district courts in their respective districts, and the magis- 
trates mentioned in section two hundred and sixty, in. 
their respective counties, shall jointly and severally be 
conservators of the peace within their respective jurisdic- 
tions, and shall have full power to enforce or cause to be 
enforced all laws that now exist or that shall hereafter be 
made for the prevention and punishment of offenses, or 
for the preservation and observance of the peace. The said 
judges of the district courts shall have the same powers to 
require securities for the keeping of the peace, and the 
good behavior, and bail for appearance in courts to answer 
complaints to keep the peace, and for crimes and offenses 
committed in their respective districts as any of the magis- 
trates aforesaid have in their respective counties.” This 
section gives ample authority to the district judge within 
his district for the exercise of the same powers as exam- 
ining magistrates generally in the examination of persons 
accused of crime, and to require their commitment or ad- 
mission to bail to answer in the district court the charges 
preferred against them. State v. Dennison, 60 Nebr., 192. 

On the trial of the case in the district court there was 
evidence introduced tending to establish the fact that the 
mare, if stolen at all, was stolen in the state of South Da- 
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kota, and thereafter brought into this state, where she was 
traded by the defendants, as their own property, to a third 
party for another horse. In view of the evidence of the 
tendency and character mentioned, the trial court gave to 
the jury the following instruction: ‘You are instructed 
that there is some evidence tending to show that the mare 
in question was upon the Sioux Indian reservation in 
South Dakota, sometime previous to her being stolen and 
should you find from the evidence that she was stolen 
while running upon the prairie on the Indian reservation 
in South Dakota, and was afterwards brought into Cherry 
county and traded to the witness Dunbar, as shown by the 
evidence, then you are instructed that the larceny of said 
mare would be as complete in all respects as if she had 
been taken from the prairie or range in Cherry county, 
Nebraska, before she was so traded.” This instruction is 
clearly erroneous under the law of this state as held and 
announced in the case of People v. Loughridge, 1 Nebr., 11, 
where it is declared: “The bringing into this state, by the 
thief, of goods stolen in another state, is not larceny.” 
While the courts of last resort of the different states are 
not altogether in harmony on the question of whether the 
asportation of stolen property from one state into another 
will constitute the crime of larceny in the state in which 
such property is brought, without any statutory enact- 
ment on the subject, we find by examination of the authori- 
ties on both sides of the question no good or sufficient 
reason for overruling the case of People v. Loughridge, 
supra, or departing from the law as therein enunciated. 
While it is the rule that where property is stolen in one 
county of the state, and the thief is afterwards found in 
another with the stolen property in his possession, he may 
be indicted and convicted in either county, but not in 
both (Stanley v. State, 24 Ohio St., 166, 170), the reason 
for the rule, it would seem, on principle, would not extend 
to different states exercising jurisdiction entirely inde- 
pendent of each other, or to any one of the different states 
of the Union and foreign countries. The theory of the 
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law, which treats each asportation of the property stolen 
in different places or counties in the same jurisdiction as 
the commission of the crime of larceny in any county 
where taken, is a constructive doctrine derived from the 
common law, and is held to for the purpose of giving the 
county where the thief is taken with the goods or property 
stolen jurisdiction to try and conyict him of the original 
offense; such conviction being a bar to another, and the 
larceny being regarded as a continuing offense against the 
laws of the state; the venue merely fixing the place of trial. 
But under the common law the rule is that when goods are 
stolen in one country and brought by the thief into another, 
the courts in the latter country are without jurisdiction 
to try and punish for the crime so committed. Even those 
courts of the different states of the Union which hold to 
the doctrine or rule as announced in the instruction copied 
herein, as to a larceny being committed in the state when 
stolen property is brought therein from another state, hold 
to the rule that, if the property is brought into such state 
from a foreign country, the crime of lareeny is not com- 
mitted in the state to which it is brought, and the courts of 
such state have no jurisdiction to try and punish the of- 
fender for the crime so committed in a foreign country. 
Commonwealth v. White, 128 Mass., 433; Stanley v. State, 
24 Ohio St., 166. As is said in People v. Loughridge, 
supra, the different states are altogether as independent 
of each other in point of jurisdiction as in the case between 
one state and a foreign country, or as between two foreign 
countries. Holding to the same doctrine and views as 
heretofore expressed by this court are the following: 
State v. Brown, 1 Haywood [N. Car.], 116; State v. Reon- 
nals, 14 La. Ann., 276; Beal v. State, 15 Ind., 378; Lee 
v. State, 64 Ga., 203; State v. Le Blanch, 31 N. J. Law, 
82; State v. McCoy, 42 La, Ann., 228; Kiser v. Woods, 60 
Ind., 538; Simmons v. Commonwealth, 5 Binn. [Pa.], 617; 
People v. Gardner, 2 Johns. [N. Y.], 477; People v. 
Schenck, 2 Johns. [N. Y.], 479; Simpson v. State, 23 
Tenn., 455. We can not perceive how it may rightfully 
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be said that property stolen in South Dakota or in any 
other of the several states, and brought into this 
jurisdiction, can be said to have been stolen and a crime 
committed contrary to the laws of this state, in the ab- 
sence of legislation making such action a crime. That the 
legislature may declare the bringing into this state prop- 
erty stolen in another an offense, and provide suitable 
punishment therefor is abundantly supported by the au- 
thorities, but this phase of the subject is not before us. 
The very essence of the crime of larceny is a felonious 
taking and removing of the property stolen, the taking be- 
ing the chief factor or principal ingredient of the crime. 
There can be no crime unless there is a felonious taking, 
and the taking is the act by which control and dominion 
of the thing stolen is gained by the thief, and lost to the 
owner. Having possession of the property after being 
feloniously taken, or removing it from place to place after 
the commission of the crime, can not be said, in the ordi- 
nary sense of the word, to be a new taking or the commis- 
sion of a new offense. To adopt the rule that the removal 
of stolen property from one state to another constitutes 
the crime of larceny in the latter, is to establish the doc- 
trine that a person committing the offense may be found 
guilty and be punished twice or thrice for the one offense, 
which is contrary to the most elementary principles of 
criminal jurisprudence. It would deprive a defendant 
and accused, many times, of compulsory process for the 
attendance of witnesses to testify in his behalf. It would 
deprive him of the right to trial by a jury of his peers of 
the vicinage where the crime was committed. If the crime 
of larceny has been committed in our sister state of South 
Dakota, it is for those intrusted with the enforcement of 
law in that state to proceed under the law to bring the 
guilty parties to trial and punishment. It is for us to 
enforce the laws of this state, and properly proceed against 
and punish any found guilty of a violation thereof. 

The instruction copied in the opinion being prejudi- 
‘cially erroneous, and authorizing a conviction where no 
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offense against laws of this state has been committed, the 
judgment of imprisonment and for costs must for that 
reason be reversed, and the cause remanded for further 


proceedings. 
REVERSED AND REMANDED. 


Note.—Larceny—Asportation from One State to Another.—A thief, who 
steals goods in another state and sends them into Massachusetts by 
an agent, not an accomplice in the theft, may be indicted for larceny 
in the latter state. Commonwealth v. White, 123 Mass., 430. Similar 
indictments have been upheld in State v. Ellis, 3 Conn., 185; Cum- 
mings v. State, 1 Harr. & J. [Md.], 340; Hamilton v. State, 11 Ohio St., 
435; State v. Bartlett, 11 Vt., 650. Contra: People v. Gardner, 2 Johns. 
([N. Y.], 477; People v. Schenck, 2 Johns. [N. Y.], 479; State v. Brown, 
Haywood [N. Car.], 100; Simmons v. Commonwealth, 5 Bin. [Pa.], 617— 
in which the English doctrine is discussed at great length; Simpson 
v. State, 4 Humph. [Tenn.], 455—changed by statute, Tenn. Code, sec. 
4977; Henry v. State, 7 Coldw. [Tenn.], 333.—W. F. B. 


JOHN R. DRPXEL Pr AL, V. ABRAHAM L. REED ET AL.* 
JOHN R. DREXEL ET AL. V. ROCHESTER LOAN & BANKING 
COMPANY. 

JOHN R. DREXEL ET AL. V. JULIUS A. PERKINS BT AL. 
Fitep June 18, 1902. Nos, 11,755, 11,756, 11,757. 
Commissioner’s opinion, Department No. 1. 


1. Appeal from County Court: ReEpEaL or StTaTuTe., Section 242, 
chapter 23, Compiled Statutes, 1901, is repealed, in effect, by 
sections 1 and 2 of act of February 28, 1881, entitled “An act 
providing for an appeal from the decisions of the county court 
in certain matters.” 


Transcript: Dury or Jupcr. Under section 5 of the last- 
mentioned act, it is the duty of the county judge to transmit 
to the district court a transcript of his proceedings within ten 
days after an appeal from an order in probate is perfected. 


3. County Judge: PREPAYMENT or FEES: WAIVER. Under such sec- 
tion the county judge has a right to prepayment of fees, but 
this right may be waived, and will be, if he has established a 
regular mode of collecting his fees, which is complied with in 


the given case. 


*Rehearing allowed. Judgment adhered to. 
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4. Taking Second Appeal. Taking a second appeal in a case, does 
not of itself constitute an abandonment of the first one. 


5. Appeal: PERFECTION: WAIVER: JURISDICTION. Where a party has, 
within due time, done all that is legally required to perfect 
an appeal, and no waiver of transmission of records by county 
judge is shown, district court does not lose jurisdiction of 
appeal by reason of its being filed six days late. 


PROCEEDINGS in error from the district court for Douglas 
county. Tried below before SLABAUGH and ESTELLE, JJ. 
Reversed. : 


Woolworth & McHugh, for plaintiffs in error. 


Hall & McCulloch, W. D. Beckett, J. W. Woodrough 
and J. H. McCumber, contra. 


Hastines, C. 


The records in these cases are identical, except in names. 
They are all three complaints by the same plaintiffs in 
error of the dismissal of appeals from orders in probate 
of the county court of Douglas county, allowing certain 
claims against the estate of Anthony J. Drexel, deceased. 
The orders of allowance were entered September 19, 1898. 
October 3, an order was entered in each case allowing an 
appeal, and fixing amount of appeal bond at $15,000. Ap- 
pellants being legatees and strangers to the record, this 
order was needed. Some question is raised as to whether 
the application for leave to appeal was sufficient, but 
there seems no doubt but that, as legatees, they had and 
showed such a right. On the same day, appeal bonds were 
filed and approved. Transcripts were ordered on the same 
day, immediately prepared, and completed by October 
10, but were not filed with the clerk of the district court. 
No fees for the transcripts were demanded, tendered or 
paid until November 5. October 21 the same application 
for leave to appeal was refiled, a new bond given, and 
subsequently new transcripts ordered, showing these ad- 
ditional proceedings. The transcripts were none of them 
transmitted by the county judge to the district court. 
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Charles P. Reynolds, clerk for appellants’ counsel, swears 
that on October 25 or 26 he applied for the transcripts for 
purposes of examination by counsel, and on the same day 
returned them, asking that the answer of the adminis- 
trator be included, and urged their immediate completion. 
He says that he was told that they would be completed at 
once, and filed with the district clerk, and that this ar- 
rangement was made with W. J. Fawcett, clerk of the 
county court. The transcripts were recertified on No- 
vember 8, and delivered to Reynolds, and filed by him in 
the district court November 4, and fees for making them 
paid on November 5. The county judge says that it was 
not his practice to demand fees in advance from reputable 
attorneys, and that the failure-to pay fees had nothing to 
do with any delay in this case. Evidently this is true, as 
the transcripts were finally delivered and filed without 
payment of fees. This was done afterwards, as above 
stated. There are numerous affidavits, however, on the 
part of the claimants, which render it practically certain 
that the transcripts were not called for on October 25 or 
26 by Mr. Reynolds, but on November 1, and corrections 
then suggested. They were then corrected and recertified 
on November 3, as before stated. Mr. Fawcett swears 
that there was no talk about their transmission to the 
district court. Another clerk of the county court says 
that when the transcripts were ordered on October 3, no 
fees were tendered and nothing said about filing in district 
court. Mr. Fawcett says that before transcripts were 
taken out by Mr. Reynolds, claimants’ counsel had told 
him that time for appeal had gone by; that he called Mr. 
Reynolds’s attention to this on his getting the transcripts, 
November 3, and the latter said that there were two stat- 
utes, under one of which there was plenty of time. It 
appears that two sets of appeals were filed in the district 
court, the one now under consideration and one based on 
the proceedings of October 21, before mentioned. Novem- 
ber 19, 1898, the claimants objected to the jurisdiction 
of the district court because the appeals were not taken 
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within the thirty days, because they were abandoned by the 
new proceedings of October 21, and because no transcript 
was filed with the clerk of the district court for more than 
forty days after the allowance of the claims. Some pro- 
ceedings relating to the removal of the controversy to the 
federal courts were had, which seen to call for no atten- 
tion at this time, and May 23, 1900, the objections were 
considered; and the district court found (two judges sit- 
ting), that “the appeal was taken Jater than the time fixed 
by the statute for the taking of appeals from final orders 
of the probate court, to which finding appellants except, 
and the court does sustain such objections to ‘its jurisdic- 
‘tion, to which order appellants except.” The appeals were 
then dismissed at appellants’ cost, a motion for a new trial 
overruled, a bill of exceptions settled, and a supersecdeas 
bond of $50,000 required and given in each case. 

Counsel for appellants claim there was error in dismiss- 
ing the appeals, for two reasons: That the filing out of 
time was a failure in duty of the county judge, and by no 
fault of appellants, and that section 242 of chapter 23, 
Compiled Statutes of 1901, allows ten days additional 
time to one interested in an estate to appeal on its behalf, 
when the executor or administrator fails to do so. 

It is conceded that the act of 1881 (Compiled Statutes, 
1901, ch. 20, secs. 42-48), is broad enough in its general 
terms to include all appeals in matters of probate; but it 
is urged that it does not, in terms, repeal the other section, 
and the latter should be held to remain as a special pro- 
vision for cases of refusal by an executor or administrator 
to appeal. While it is undoubtedly true that repeals by 
implication are not favored, it is also true that where the 
legislature passes a new act, whose terms are distinctly. 
incompatible with those of a previous, one, the latter is 
superseded. The act of 1881 provides that “all appeals 
[in matters of probate] shall be taken within thirty days 
after the decision complained of is made.” Sec. 43. This 
has been held to supersede and repeal the special provis- 
ions of chapter 23 allowing only ten days to an executor 
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or administrator to appeal. Bazzo v. Wallace, 16 Nebr.,: 


293; Malick v. McDermot’s Estate, 25 Nebr., 267; Davis 
0. Davis, 27 Nebr., 859. The act of 1881 not only provides 
that all appeals in probate shall be taken within thirty 
days, but that “every party so appealing shall give bond” 
(sec. 44), which must be filed within thirty days. It is 
true that one exception is made in favor of executors and 
administrators, who need no bond at all. It is made, how- 
ever, in the act of 1881. It seems clear that this provision 
was intended to cover all appeals in probate, and that, in 
allowing every one thirty days, it was thought that time 
enough had been given to those specially interested on 
behalf of the estate, even in cases where the executor or 
administrator failed to appeal. An extension of time in 
favor of such interested parties was certainly required 
when the general limit was ten days. In Merrick v. Ken- 
nedy, 46 Nebr., 264, confining the right to appeal to “any 
person aggrieved” as described in section 304 of chapter 
23, that section was held to modify the provisions of the 
act of 1881, as being a special provision concerning ap- 
peals from final orders of distribution and so not covered 
by the general act. It must be admitted that a very 
slightly extended application of this doctrine would make 
section 242 of the chapter as to decedents modify the pro- 
visions of the act of 1881 so far as regards appeals by the 
parties interested, where the executor or administrator 
refuses. It is not thought, however, that such was the in- 
tention of the legislature, or even would have been if the 
lawmakers’ attention had been called to this especial 
matter. ; 

It remains only to decide whether the failure to file 
within the time limited is to be charged to the appellants 
or to the county judge. Section 5 of the act of 1881 pro- 
vides: “When such appeal is taken, the county court shall, 
on payment of his fees therefor, transmit to the clerk of 
the district court within ten days after perfecting such 
appeal, a certified transcript of the record and proceedings 
relative’ to the matter appealed from.” Session Laws, ch. 


S 
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47; Compiled Statutes, ch. 20, sec. 46. This appeal was 
perfected October 3 by its allowance, and by the filing of 
a bond, which was approved. It then became the duty of 
the county judge to transmit the transcript “on payment 
of his fees therefor.’ No fees were paid or tendered him. 
The transcript, however, was expressly ordered, was made, 
and, as we have seen, was finally delivered without pay- 
ment of fees. This was under a general practice of the 
county court in such cases not to ask for fees in advance 
from reliable attorneys. There is no doubt of the correct- 
ness of the county judge’s statement that non-payment of 
fees had nothing to do with this delay. He waived their 
payment in advance of the service. That he could do so 
admits of no doubt. The direct reference in the statute to 
his performing this duty “on payment of his fees therefor,” 
was not intended to place this one on any different footing 
from other duties, in respect to prepayment of fees. It 
was evidently inserted only out of abundant caution to 
preserve the right to demand them. In this case the rights 
of appellants are the same as if payment had been de- 
manded and made on October 3, when the appeal was 
perfected and the transcripts ordered. The refiling of the 
applications for allowance of appeals and filing of new 
bonds on October 21, is claimed to have been an abandon- 
ment of the appeals of October 3. The only showing at- 
tempted by the appellees as to this is the bare fact of such 
action, and the taking of a second set of transcripts, and 
the eventual filing of both sets in the district court. Prob- 
ably it would not be permitted to prosecute two appeals 
from the same order of allowance by the probate court, but 
no authority is given for the proposition that refiling an 
application for the allowance of an appeal, of itself, works 
an abandonment of the former allowance. It seems more 
reasonable to say that appellants would be compelled to 
elect between the two proceedings, unless the second was 
merely supplementary and in continuance of the first. 
The mere fact of the institution of the second proceedings, 
which is all that was before the district court or is before 
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us, would neither prevent jurisdiction in the first appeal, 
nor excuse the county judge from performing his duty of 
transmitting the records. In Van Sant v. Francisco, 55 
Nebr., 650, it is held that reliance upon a custom of the 
county court to make out and specially deliver the tran- 
script in a civil case was.no excuse for a party’s not de- 
manding itin time. To deliver the transcript was no duty 
imposed by law, and, if there was a failure to do so, it was 
as the party’s agent. That was an ordinary civil action. 
There was no duty of county judge in transmission. The 
judge could not charge himself, as an officer, with any 
extra-legal duty. The converse of this is not true. We are 
not prepared, by any means, to hold that the county judge 
could not relieve himself of the duty of transmission in 
probate appeals by an arrangement with the appellant. If 
the appellants had fairly assumed such task and distinctly 
arranged to transmit the records, they could not excuse 
themselves by saying it was the judge’s duty. Nothing of 
the sort appears here. The appellants perfected their ap- 
peal in time, came back on the forty-first day and found 
the appeal not transmitted. They procured transcripts 
then as soon as possible and filed them. So far as this 
record shows, they simply relied on the county judge in 
the matter of transmission. As above stated, something 
more than a mere procuring of another allowance of ap- 
peal is necessary to relieve the judge of this duty, and this 
is all that appears in these cases. The action of appel- 
-lants’ attorneys on and after November 1, seems to have 
been energetic enough, but the forty days had then 
gone by. 

We conclude that the appellants had the right to take 
their appeal, follow the county judge’s regular practice 
as to payment of fees, and rely upon his transmitting the 
cases when there was plenty of time for him to do so. On 
his failure to get them to the district court, they could put 
them in themselves with reasonable promptness, and juris- 
diction would not be lost by the judge’s failure to transmit 
them in time. Cheney v. Buckmaster, 29 Nebr., 420. 
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It is recommended that the order of the district court 
sustaining the objections to its jurisdiction be reversed, 
and each of said causes remanded for further proceedings. 


Day and KirKPaTrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the order of the district court sustaining the ob 
jections to its jurisdiction is reversed, and each of said 
causes remanded for further proceedings. 


REVERSED AND REMANDED. 


ta 


DavrE HARDING Y. STATE OF NEBRASKA, 
FILED JUNE 18, 1902. No. 12,248, 
Comumissioner’s opinion, Department No. 1. 


1. Selling Liquor: Gravamen. The selling of liquor without license 
forbidden by section 11, chapter 50, Compiled Statutes, is the 
transfer and disposal of the liquor itself. 


2. Venue: Locus Dericrt. The place of such sale is that where the 
contro] of the liqucr involved actually passes from the seller 


to the buyer. 


TITLE: CONSIGNMENT TO COMMON CARRIER. That 
the articles were paid for and were to be shipped with freight 
prepaid, and were guaranteed to be according to sample, does 
not take them out of the general rule that the title to goods 
ordered from a distant point passes to the purchaser when they 
are consigned to him and delivered to a common carrier. 


Error from the district court for Dawson county. 
Tried below before SULLIVAN, J. Reversed. 


Charles 8. Elgutter and John H. Linderman, for plain- 
tiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
for the state. 
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HASTINGS, C. 


Defendant in this action was convicted before the police 
judge of Lexington, Nebraska, on three counts for selling 
liquor without a license. He appealed to the district court 
and was again convicted, on one count, for the sale of a 
gallon of whiskey to one George W. Miller. Defendant 
is a traveling salesman of S. Goldstrom, who does business 
in South Omaha under the name of Kentucky Liquor Com- 
pany. He took the order for the whiskey in question on 
the 4th of May, received $6 for it, guaranteed that it should 
come up to the sample shown, and agreed that the pur- 
chaser might ship it back and claim his money if it was not 
true to the sample; sent the order to his employer at South 
Omaha, who received it, packed the liquor and delivered 
it to the Union Pacifie Railway Company, at South 
Omaha, consigned to George W. Miller, Lexington, Ne 
braska, freight prepaid. It arrived at Lexington on the 
6th, and on the same day the defendant was arrested on 
a complaint charging him with selling this liquor, selling 
to two other parties, and giving away some. On the 7th 
the liquor was delivered by the railway company to 
Miller. No authority on the part of defendant to do any- 
thing more than to take orders and receive money on them 
and transmit them and the cash to his employer, is shown. 
It is claimed that this amounted to a sale at Lexington, 
and a violation of the liquor laws of the state of Nebraska 
on the part of defendant. The case seems to turn upon 
whether or not the title and control of the property passed 
to Miller in Lexington or in South Omaha. Some attempt 
is made to claim that the selling forbidden by section 11, 
chapter 50, Compiled Statutes, is the making of a valid 
contract for sale. It seems more likely that the compiler 
who has headed that section “Disposing Without License” 
has the correct view of its meaning. The sale contemplated 
by that section is not the entering into a valid contract, 
but the transfer and disposal of the liquor itself. The 
place, then, where the title to, and the control of, this 
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gallon of whiskey passed to George W. Miller is the place 
where this gallon of whiskey was sold, within the meaning 
of the statute mentioned. We have examined this record 
in vain for any stipulation that Miller was to have this 
liquor delivered to him in Lexington. It is equally im- 
possible to find in it any authority or claim of authority 
on defendant’s part to do more than take the order and 
the cash and transmit them. The only agreement men- 
tioned by any of the witnesses is that it should be shipped 
strictly according to sample shown, with freight prepaid 
from South Omaha, and it was paid for. Counsel for the 
state do not dispute the general rule that delivery by the 
seller to a common carrier of property consigned to the 
buyer is a transfer of title, and that thereafter it is owned 
by the purchaser subject only to the seller’s right of stop- 
page in transitu. Of course, in this instance, the price 
having been paid in advance, there was no right of stop- 
page in transitu. It seems clear, then, that a perfect title 
to this gallon of whiskey passed to the purchaser as soon 
as it was packed and sent to the carrier, and certainly as 
soon as the bill of lading, naming the purchaser as con- 
signee, was made out and delivered by the carrier to the 
seller. 

It is claimed, however, on the part of the state, that the 
fact that the freight was to be paid by the seller and that 
the agreement was to ship it to him at Lexington, makes 
Lexington the place of delivery, and that therefore the 
title did not pass until it reached Lexington. Doubtless, 
by a special contract, the seller could have made Lexington 
the place of delivery, and reserved the title and ownership 
of the property until it reached there. But the mere 
agreement, where a payment for the goods is received in 
advance, to prepay freight, so that the entire transaction 
between the parties is ended on the delivery to the car- 
‘vier, would certainly seem to have no such effect. “Where 
the vendor is bound to send the goods to the purchaser, the 
rule is well established, as shown ante, p. 155,that delivery 
to a common carrier, @ fortiori, to one specially designated 


VOL. 65] JANUARY TERM, 1902. 241 


Harding v. State. 


by the purchaser, is a delivery to the purchaser himself; 
the carrier being, in contemplation of law in such cases, 
the bailee of the person to whom, not by whom, the goods 
are. sent; the latter when employing the carrier being 
regarded as the agent of the former for that pur- 
pose.” Benjamin, Sales [Kerr’s ed.], sec. 925, Ben- 
nett’s ed., sec. 693. Surely, merely promising to pay 
the freight in advance, where he himself has been paid in 
full, could not operate by itself to charge the shipper with 
any additional risk, or give him any additional authority 
or power over this liquor. We are constrained to think 
that no sale in Lexington in the sense forbidden by section 
11, chapter 50, Compiled Statutes, is shown by the evi- 
dence in this case. 

It is claimed that the agreement that the goods might 
be shipped back if not in accordance with sample renders 
the sale so far conditional that it could not be held to have 
been completed until the arrival of the goods in Lexing- 
ton. This seems to have been the view taken by the trial 
court. It would not seem that the making of this stipula- 
tion alters in any degree the nature of the transaction 
or the relations of the parties to it. It would be the right 
of the purchaser in any event to reject any of the goods 
which did not agree with the sample. Such goods would — 
not be, in fact, the ones purchased, but would be something 
else. The condition of this stipulation can not be held to 
alter in any degree the effect of the delivery to the common 
carrier on the part of the seller. 

It is recommended that the judgment of the district 
court be reversed. 


Day and KIRKPATRICK, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


REVERSED. 
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First NATIONAL BANK OF GREENWOOD V. T. J. WILBERN.* 
FILED JUNE 18, 1902. No. 12,003. 
Commissioner’s opinion, Department No. 1, 


Liability of Surety: ANswerR: DEMURRER. An answer by a surety 
alleging that, after his liability accrued, property sufficient in 
amount to discharge the obligation had heen conveyed by the 
principal debtor to the creditor as security, the equitable title 
remaining in the principal, followed by the general] allegation 
that the creditor had received from principal, property and 
money sufficient to pay off the note sued on, does not state a 
defense. : 


Error from the district court for Cass county. Tried 
below before JESSEN, J. Reversed. 


C. S. Polk, for plaintiff in error. 


Samuel M. Chapman, A. N. Sullivan and Robert Ryan, 
contra. 


Day, C. 


The plaintiff brought this action in the district court 
of Cass county against the defendant to recover upon a 
promissory note. The note was dated January 31, 1896, 
and by its terms became due ninety days after date. It 
was joint and several in form and was signed by L. Rus- 
sell, T. J. Wilbern and A. L. Van Doren. The defendant, 
Wilbern, was the only one of the makers made a party to 
the action. Upon the issues joined by the answer and the 
reply a trial was had resulting in a judgment for the de- 
fendant, to review which the plaintiff has: brought error 
to this court. 

It is first urged by the plaintiff that the answer does not 
state a defense to the plaintiff’s petition. The answer is 
quite lengthy and no good purpose would be subserved by 


*Rehearing allowed. Judgment of reversal adhered to. See opin- 
ion, page 246, post. : 
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setting it out at length. The instructions of the trial court 
contained a full and fair epitome of the answer, as follows: 

“To this petition the defendant answers by admitting 
that he executed the note set forth in the plaintiff’s peti- 
tion, but states that he and the said A. L. Van Doren were 
both sureties on said note and signed the same at the 
request of the.said L. Russell, who was the real debtor, 
and that the plaintiff herein knew that both this defendant 
and the said A. L. Van Doren signed said note as sureties, 
and that the note in question was a renewal note given to 
take up a number of prior notes signed by the same parties, 
on all of which the said L. Russell was the real debtor and 
this defendant and said A. L. Van Doren were sureties 
only; that during all of 1894, 1895 and 1896, both the said 
L. Russell and the said A. L. Van Doren were financially 
responsible and were the owners of property sufficient in 
law to satisfy said indebtedness; that at the time the note 
in question fell due on or about May 1, 1896, one N. H. 
Meeker, the president of the plaintiff bank herein, solicited 
this defendant to sign a renewal note, which the defendant 
refused to do, and defendant informed the said Meeker 
that the principal debtor, L. Russell, was then solvent and 
able to pay the same, but that said Russell was in failing 
circumstances and being pressed by his creditors and this 
defendant considered it unsafe to allow said note to go un- 
collected, and urged the said N. H. Meeker to take steps to 
immediately collect the said note from the principal 
debtor, the said L. Russell, at which time the said 
Meeker agreed that he would not extend the time of 
payment of said note but would proceed to collect 
the same. This defendant further answers and says 
that said N. H. Meeker failed and neglected to col- 
lect said note, as he had agreed to do, but that he 
extended the time thereon to the said Russell, with- 
out the knowledge and consent of this defendant and 
took and received from the said Russell chattel security 
for said note and extended the time of the payment thereof 
indefinitely, all of which the defendant states was done 
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without his knowledge or consent. Defendant further 
states in his answer that shortly after the maturity of said 
note and at the time he requested the plaintiff to collect 
the same from the said Russell, the said Russell was also 
indebted to one A. D. Welton, a stockholder and director 
in said bank and an employee therein in the sum of twenty- 
two hundred dollars; that said indebtedness to the said 
Welton was in fact owned and controlled by the said bank 
and was evidenced by a real estate mortgage on the farm 
of the said Russell and that the said farm was then worth 
seven thousand dollars; that said indebtedness of said Rus- 
sell to the plaintiff herein was at that time unknown to this 
defendant, and that the president and manager of said 
bank purposely and intentionally withheld said facts from 
this defendant at the time he requested this defendant to 
renew the note sued on herein; that some time thereafter, 
between June and November, 1896, the plaintiff herein 
pretended to purchase said farm from said Russell, took 
and received from the said Russell a warranty deed for the 
same for the pretended consideration of sixty-five hundred 
dollars and took and received from the said Russell cer- 
tain chattel mortgages upon all the personal property of 
the said Russell, and from then up to the present time the 
plaintiff has renewed and kept in force said chattel liens, 
thereby covering up and incumbering the property of the 
said Russell, and thereby hindering and delaying his bona- 
fide creditors from collecting their just debts from the said 
Russell. The defendant further states that the said Rus- 
sell is in fact at the present time the equitable owner of the 
title to said real estate, and that the said pretended deed 
to the said bank was in fact only given to secure the in- 
debtedness mentioned above; that said indebtedness 
amounts to only twenty-two hundred dollars with accrued 
interest thereon. Defendant further states that the plain- 
tiff herein has received from the said Russell sufficient 
money and property to satisfy and pay off the note sued 
on herein.” 

A second defense alleged in the answer was also epito- 
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mized in the instruction, but as that defense is no longer 
urged, it will not be considered. 

Many of the facts alleged in the answer might appeal 
to a jury as a sufficient reason why the defendant should 
be released from liability on the note, but in law they 
constitute no defense and the court instructed the jury, 
very properly, to disregard certain of the alleged defenses. 
The court, however, submitted to the jury, as the issue in 
the case, the question as to whether or not the note had 
been paid or whether or not the plaintiff, by its actions, 
had released the defendant. The only reference in the 
answer to payment is found in paragraph seven of the first 
defense, and is as follows: “Defendant further charges 
the truth to be that the said plaintiff bank has received 
from the said Russell ample and sufficient property and 
money to satisfy and pay off said promissory notes.” This 
general statement as to receipts of money and property 
sufficient to pay the note is far from being an allegation of 
payment and must be taken to have reference to the 
specific allegations of receipts of property by the plaintiff 
mentioned in the answer. It will be noted that the specific 
allegations of transfer are in every instance alleged to 
have been given by way of security. With reference to 
the transfer of the farm to plaintiff by deed, it specially 
alleged “that the said Russell is the bona-fide owner and 
possesses the equitable title to said real estate and has the 
right and authority to sell and dispose of the same”; so, 
with reference to the chattel property, it is referred to as 
being held as security. There is no allegation that any of 
the securities have been released or given up which might 
have been applied on defendant’s indebtedness, and no 
claim is made that the securities were received in lieu of 
defendant’s liability. It is the settled law that where a 
creditor has the means of satisfying his claim in his hands, 
or within his control as security, and does not use it’for 
that purpose, but relinquishes it to his debtor, or misap- 
plies it to the payment of unsecured claims, a surety for 
the debt will pro tanto be discharged; the reason of the 
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rule being that the surety, upon payment, is entitled to 
be subrogated to the rights of the creditor in the securities 
held for the debt. Price County Bank v. McKenzie, 65 N. 
W. Rep. [Wis.], 507; Hutchinson v. Woodwell, 107 Pa. St., 
509, 520; City Bank v. Young, 43 N. H., 457; Burr v. 
Boyer, 2 Nebr., 265; Guild v. Butler, 127 Mass., 386; Hall 
v. Hoxsey, 84 Ill, 616. But the law does not require that 
the creditor shall first exhaust the securities held for the 
debt before he can pursue his remedy against the surety. 
Brandt, Suretyship and Guaranty, sec. 237, and cases 
cited. In Merchants’ Bank v. Rudolf, 5 Nebr., 527, it is 
said: “The mere fact that a bank holds other security 
, for the payment of a note, to which it might resort, is no 
ground for the release of a surety.” A surety has the right 
to pay the obligation for which he is bound with the prin- 
cipal, and thus become subrogated to the rights of the 
creditor in any securities held for the payment of the debt, 
but he can not demand as a condition precedent to a suit 
that: the securities be first exhausted. Authorities are 
found supporting the doctrine that, under certain con- 
ditions, an action in equity will lie in behalf of the surety 
to compel the creditor to first exhaust the securities held 
for the debt before proceeding against the surety, but this 
principle can not be invoked as a defense to a suit on the 
note in a law action. In our opinion, no defense to the 
note is pleaded in the answer. We therefore recommend 
that the judgment of the district court be reversed and the 
cause remanded for further proceedings. 


Hastines and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded. 

REVERSED AND REMANDED. 


On March 4, 1903, the following opinion on rehearing 
was filed :*. 


*Motion to amend decision. Opinion filed denying motion. See 
page 249, post. i. 
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1. Principal and Surety: CREDITOR: PROPERTY OF PRINCIPAL DEBTOR: 
RELEASE OF SURETY. The mere fact that a creditor has in his 
Lands property of a principal debtor sufficient in amount to 
pay or secure the debt, does not of itself operate to release 
the surety, because it does not of itself put it out of the power 
of the surety, after the payment of the debt, to resort to the 
property for his indemnity. 


2. : 7 : : FRAUDULENT INCUMBERING OR CoN- 
CEALING: INDEMNITY: RELEASE PER SE. A creditor, by fraud- 
ulently incumbering or concealing the property of an insolvent 
principal debtor so as to delay or embarrass a surety in obtain- 
ing indemnity, releases the latter from liability. 


AMES, C. 


On a reargument of this case the question discussed in 
the briefs of counsel is whether the former decision (ante, 
page 242), is right in holding that the answer does not state 
facts sufficient to constitute a defense to the petition. We 
think that decision is right. The opinion was not, as we 
understood it, intended to controvert the proposition that 
under our practice an equitable defense may be pleaded 
in an action at law, or that issues of fact raised by the 
reply to an answer pleading such a defense, may be sub- 
mitted to the jury. If it be granted, which we do not feel 
called upon now to decide, that an unreasonable neglect 
or delay by a creditor to sue a principal debtor upon being 
requested so to do by a surety, followed by the insolvency 
of the former, operates as a release of the latter, still we do 
not find that issue to have been tendered by the answer. 
It is alleged that the creditor was informed at the time the 
request was made that the principal was “solvent and able 
to pay same [viz., the note in question], but that he was 
in failing circumstances and was compelling his creditors 
to bring suits against him in order to collect debts due.” 
How both items of information could have been true is not 
explained, and it is not distinctly alleged that either of 
them was so. Neither is it averred that his condition in 
either respect afterwards changed for the worse. The 
answer does charge that the plaintiff subsequently ac- 
quired title to the principal’s farm “and took and received 


248 NEBRASKA LtisPORTS.  [Vou. 65 


First Nat. Bank of Greenwood v. Wilbern. 


from the said Russel chattel liens, being chattel mortgages 
upon all the personal property, goods and chattels of the 
said Russell, and from that time until the present time 
has renewed and kept in force said chattel liens, thereby 
fraudulently covering up and incumbering the property 
of said Russell to hinder and delay his bona-fide creditors 
from collecting. their just demands against said Russell.” 
But it is not alleged that the liens were obtained or contin- 
ued with actual fraudulent intent, or without considera- 
tion, or in violation of any positive law. Neither is it al- 
leged that Russell’s insolvency or ability to pay was any 
less after these transactions had taken place than previ- 
ously. There is in fact no distinct allegation that he ever 
became insolvent. For aught that is alleged he may have 
property other than that mentioned in the answer from 
which satisfaction of the note may be obtained. But even 
of such property there is, if the answer be true, a sufficient 
amount for the indemnity of the defendant. It “charges 
the truth to be that the said Russell is the bona-fide owner 
and possesses the equitable title * * * and has the right 
and authority to sell and dispose of” a farm mentioned 
in the answer, the legal title to which is said to be in the 
plaintiff as security for an indebtedness of $2,200, and 
accrued interest, “and no more,” and the value of which 
is alleged to be $7,000. As is said in the former opinion, 
the mere fact that a creditor has in his hands property of 
a principal debtor sufficient in amount to pay or secure 
the debt, does not of itself operate to release the surety, 
because it does not of itself put it out of the power of the 
surety, after payment of the debt, to resort to the property 
for his indemnity. If the answer had pleaded in issuable 
form that the principal was insolvent, and that his prop- 
erty was fraudulently incumbered or concealed by the 
plaintiff, so as to delay or embarrass the surety in obtain- 
ing indemnity, it would have stated a complete defense 
at law. We do not think that by such means the creditor 
can drive the surety to the tedious, expensive and doubt- 
fully efficacious remedy of an accounting in equity. 
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It is therefore recommended that the former decision of 
this court be adhered to, and that the judgment of the 
district court -be reversed and a new trial granted, with 
leave to defendant to amend his answer. 


DuFFIE and ALBERT, CC., concur, 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the former decision of this 
court be adhered to, and that the judgment of the district 
court be reversed and a new trial granted, with leave to 
the defendant to amend his answer. 


REVERSED AND REMANDED. 


On motion to amend the foregoing decision and judg- 
ment, the following opinion, denying the motion, was filed: 
on May 20, 1903: 

Rule of Practice: APPEAL tn DistrRIcr Court. The rule of practice 
requiring the issues triable in the district court upon appeal 
to be the same as those in the same case in the court from ~ 
which the appeal is taken, applies to the substance only, and 
not to the form of the pleadings by which such issues are 
tendered or raised. 


AMES, C. 


This is a motion to amend the former decision and judg- 
ment of this court by expunging therefrom the leave 
granted to the defendant in error to amend his answer in 
the district court. The motion is supported by a tran- 
script of proceedings, which was not contained in the 
record upon which the cause was argued and submitted, 
and which discloses that the action originated in the 
county court of Cass county, and that the pleadings upon 
which it was tried in that court and in the district court 
are identical, and it is contended that the leave to amend, 
granted by this court, permits issues to be raised in the 
district court differing from those in the county court, 
contrary to the established practice in such cases. 

We do not think the matter thus brought to our atten- 


250 NEBRASKA REPORTS. [Vou. 65 


. Sherman County v. Nichols, 


tion is sufficient to call for the granting of the order asked 
for. The defense in the lower courts was that the plain- 
tiff, who is the payee in the note in suit, has fraudulently 
incumbered and concealed the property of the principal 
maker, to the embarrassment, delay and injury of the 
defendant, who was obligated upon the note as surety. 
This court held that these facts, if proved, are a complete 
defense at law as well as in equity, to a suit against the 
surety upon the instrument, but that they were so defect- 
ively pleaded as not properly to define the issue. The 
leave to amend, of which complaint is made, does not pur- 
port to grant the defendant permission to tender any new 
matter as a defense, but to so amend his pleading as to 
render available that of which, because of defective state- 
ments in his answer, he was deprived of the benefit. The 
granting of such leave was not error. It has repeatedly 
been held by this court that the rule of uniformity, which 
the plaintiff invokes, applies to the substance only, and 
not to the form of the issues in the eistriet and inferior 
courts. 

There is no merit in the motion and we recommend that 
it be denied. 


DUuFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the motion be denied. 


MOTION DENIED. 


SHERMAN COUNTY, APPELLANT, V. ALBERT T. NICHOLS ET 
AL., IMPLHADED WITH EDWIN HARPER ET AL., APPELLEES. 


FILED JUNE 18,1902. No. 11,244. 
Commissioner’s opinion, Department No. 1. 


1, District Court: JURISDICTION: VACATION OF JUDGMENT: CODE. A | 
district court has no jurisdiction to vacate its own judgment 
in ‘a cause after the term at which such judgment was rendered 
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_except by petition in equity, er in accordance with the pro- 
visions of section 602 of the Code of Civil Procedure. 


2. Agreement: VALID CONSIDERATION: SURETY: EXTENSION OF Pay- 
MENT. An agreement, even upon a valid consideration, between 
the creditor and one or more of several sureties, extending 
the payment of the debt as to such sureties, does not operate 
as a release of other sureties not parties to such agreement. 


3. Part Payment by Surety: AGREEMENT TO EXTEND. Part payment 
of a debt, past due, by one or more of several joint sureties is 
not a sufficient consideration for an agreement extending time 
of payment between the creditor and such sureties, so as to 
release other joint sureties not parties to such agreement. 


APPEAL from the district court for Sherman county. 
Heard below before Grimes, J. Reversed. 


Thomas 8S. Nightingale, for appellant. 
Aaron Wall, contra. 


KIRKPATRICK, C. 


This is an appeal from an order made by the district 
court of Sherman county on the 19th day of December, 
1899, vacating and setting aside a sale of real estate there- 
tofore made, and setting aside, vacating, satisfying and 
discharging a judgment or decree entered by the district 
court of that county on the 25th day of August, 1898. The 
record in the case is in such a condition as ,to make it 
almost impossible to determine exactly what the trial 
court did, but, as nearly as we are able to ascertain from 
the record, the proceedings had, they are about as follows: 
On the 4th day of April, 1895, Sherman county recovered 
a judgment for the sum of $4,942.78, upon a depository 
bond given by the People’s State Bank of Litchfield, to 
secure a deposit of county money. The judgment ran 
against the bank as principal, and against Albert T. 
Nichols, John H. Wilson, Edwin Harper, Lawrence P. 
Nissen, W. H. Chapman, Henry Lewis, John Greenhalgh 
and Felix Eckhout, as sureties. Upon this judgment ex- 
ecution appears to have been issued and returned unsatis- 
fied for the want of property. Some time later, the date 
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of which does not appear from the record, a suit was 
brought in the district court of Sherman county in the 
nature of a creditors’ bill against the defendants above 
named, and a number of others, for the purpose of setting 
aside as fraudulent a number of transfers of real estate, 
made by the defendants involved in the first case men- 
tioned for the purpose of putting their property out of 
their hands, and in fraud of creditors. Among these 
alleged fraudulent transfers are some made by Edwin 
Harper, one of the judgment defendants, to E. N. Harper. 
It is disclosed by the record that the creditors’ suit was, 
by stipulation of parties, tried at chambers in the city of 
Grand Island in Hall county before the Honorable J. R. 
Thompson, judge of the district court of that county, and 
on the 25th day of August, 1898, a decree was entered 
therein by said judge, canceling and setting aside prac- 
tically all of the conveyances mentioned in the petition, 
on the ground that the same were fraudulent and were 
made without consideration. This decree appears to have 
been filed in the district court of Sherman county on 
August 26, 1898. The cause seems to have been tried, 
submitted, and a decree entered and filed in pursuance 
of a stipulation made by the parties, which appears in 
the record. The decree provides for the sale of the prop- 
erty which had been uncovered by the decree. About the 
22d day of October, 1898, a certified copy of this decree 
was placed in the hands of the sheriff of Sherman county, 
with directions to sell the property therein described. It 
also inferentially appears that execution was issued on 
the original judgment, which was also placed in the hands 
of the sheriff, who proceeded to levy under the copy of the 
decree upon the real estate mentioned, and upon the 
execution. He appears to have _ seized considerable 
personal property belonging to W. H. Chapman, Felix 
Eckhout, Lawrence P. Nissen, John Greenhalgh and 
Henry Lewis, and also seized forty acres of real 
estate belonging to one of the defendants, which ap- 
pears not to have been involved in the suit to set 
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aside the fraudulent conveyances. Some time after the 
levy of these executions, and at a date not disclosed by the 
record, the defendants W. H. Chapman, Felix Eckhout, 
Lawrence P. Nissen, John Greenhalgh and Henry Lewis, 
being a portion, only, of the judgment defendants, who 
were sureties upon the bond mentioned in the first suit, 
appeared before the board of county commissioners and 
entered into an agreement with the county commissioners, 
which was spread upon the records of the board in the 
form of a resolution, which, in substance, was that said 
creditors were to pay the sheriff $500 on that day, to be 
applied upon the judgment, and the county board was to 
order the sheriff to release the personal property levied 
upon; that on the 1st day of December, 1899, following, 
or upon the confirmation of the sale of the lands men- 
tioned in the decree canceling fraudulent conveyances, 
said creditors were to pay $500 more, to be applied upon 
the judgment, and the county attorney was directed to 
appear in court and consent to the vacation of the sale of 
certain of the lands belonging to the defendant Lawrence 
P. Nisson, and that when sheriff’s deeds were made for 
the lands described in the copy of the decree under which 
the sheriff was selling, and the county either received said 
deeds as purchaser, or the money realized from the sale if 
some other person was the purchaser, the county was to 
release and satisfy the judgment in full, or to assign it to 
the parties named in the agreement who appeared before 
the board; and that in the meantime an execution should 
not issue on the judgment until December 1, 1899, or 
until the confirmation of the sale should be had. Whether 
either or both of these payments of $500 were made is not 
disclosed by the record, but on May 9, 1899, the appellees, 
Edwin Harper and E. N. ‘Harper,’ his alleged fraudulent 
grantee, filed separate motions in the creditors’ bill case. 
in the district court to vacate, annul and set aside the 
judgment theretofore rendered in the district court 
against against Edwin Harper, giving four reasons, which, 
in substance, are that the judgment was satisfied, paid and 
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released in law and in fact, and that Edwin Harper had 
been released and discharged of all liability on the judg- 
ment because of the compromise proceedings had between 
the county commissioners and certain of the other sureties, 
defendants heretofore mentioned. From a careful exami- 
nation of the motion filed by appellees Harper, it is quite 
clear that the judgment they sought to vacate and set 
aside was the judgment at law first herein mentioned, 
which was rendered against Edwin Harper alone. But 
it is also certain that the motions were in fact filed in the 
creditors’ bill proceedings, and were passed upon by the 
court in that case. The object to be attained by the 
motions seems to have been to set aside the sale of real 
estate which Edwin Harper had fraudulently conveyed 
to E. N. Harper. Pending at the same time was a motion, 
" filed by the county attorney on behalf of appellant, asking 
to have the sale of real estate of Edwin Harper confirmed. 
The hearing upon these motions seems to have been con- 
tinued from time to time over various terms of court, until 
on December 19, 1899, when the district court made a find- 
ing and decree which in part is as follows: “The court 
doth find that the decree heretofore rendered herein on the 
25th day of June, 1898 [having reference, doubtless, to the 
decree of August 25, 1898], in favor of the plaintiff and 
against the defendants E. N. and Edwin Harper, has here- 
tofore been fully paid, released and discharged in law and 
in fact as to the interests of said two defendants involved 
therein; and that plaintiff’s motion to confirm the sale 
of said land should be overruled, and that the motions of 
said defendants should be sustained. It is, therefore, con- 
sidered by the court that the said decree be and the same is 
hereby released, canceled and discharged, in so far as the 
interests of the above-riamed defendants, E. N. Harper and 
Edwin Harper, are involved and that the sale of the lands 
situated in Sherman county [describing them] be, and the 
same is, hereby vacated and set aside, and that plaintiff’s 

motion to confirm said sale be, and the same is, over- 
ruled.” 
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It is very clear from the fact that these motions were filed 
in the creditor’s bill case, and from the language of the 
court in the decree, that the court understood the motions 
to be properly in the creditors’ bill case. The judgment 
in the law case only ran against Edwin Harper, while the 
decree entered by the court which we are considering, 
purported to vacate and set aside that portion of the 
decree in the creditors’ bill case which set aside the con- 
veyances made by Edwin Harper and E. N. Harper, and 
ordered the real estate sold. The decree also overrruled 
the application of the county for a confirmation of the 
sale. To this decree exceptions were taken by appellant, 
a supersedeas bond was fixed, and the cause brought to 
this court upon appeal. 

It seems quite clear from the portion of the decree 
above quoted that two things were effected by the order 
complained of: First, the vacation and setting aside of 
the sale of the land of Edwin Harper, to which, so far as 
disclosed by.the record, no objections had been made; and, 
second, the cancelation and annulment of the creditors’ 
bill decree in so far as it affected the rights of Edwin 
Harper and E. N. Harper. 

Two reasons are urged in briefs of counsel for appellant 
why the decree of the trial court should be held erroneous 
and the case reversed: (1) The court had no jurisdiction 
to make the order canceling and vacating the decree many 
years after its rendition upon motions such as those made 
by appellees Harper; and (2) that the action of certain 
judgment creditors taken in connection with the county 
board of Sherman county, did not operate to release, or in 
any manner affect, the liability of Edwin Harper or E. 
N. Harper, as fixed by the decree. So far as we can gather 
- from the record, it appears to have been the theory of the 
trial court that the action taken by the county board was 
of such a nature as to release appellees Harper from the 
decree in the creditors’ bill case, and to render the sale 
made by the sheriff of their land under that decree illegal, 
and that for that. reason the sale should be vacated and 
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set aside. Upon the first question, it seems clear that the 
trial court was without jurisdiction, in so far as the order 
entered by it decreed a vacation and cancelation of the 
decree setting aside fraudulent conveyances in equity. A 
proceeding to vacate a judgment or decree such as that 
described, at the time it appears the order was made, 
should be brought and prosecuted under some one of the 
provisions of section 602 of the Code of Civil Procedure. 
There appears to have been no attempt to comply with any 
of the provisions of that section. If the question to be pre- 
sented to the court was simply a question of whether the 
judgment had been paid, it might properly have been pre- 
sented by motion; but the motion filed by appellees and 
the decree of the trial court, were not addressed to the 
satisfaction of the judgment on the ground that it had been 
paid, but, rather, to a cancelation and vacation of the 
judgment, as though it had been improperly entered, and 
upon the ground that an executory contract had been 
entered into between appellant and certain of the creditors 
regarding a judgment at law, which, as we shall see, was 
invalid. 

In the second place, it is contended that the order made 
by the county board, upon an agreement of certain of the 
sureties therein named, was insufficient to operate as a 
release or discharge of Edwin Harper and E. N. Harper 
from liability under the decree. The rule seems to be that 
‘giving time to one of several sureties, even upon a valid 
consideration, does not have the effect of discharging the 
other sureties. This rule is based upon the principle that 
their liability is equal, and that extension of time given 
to one does not change the liability, or in any way preju- 
dice the rights of the other, and that therefore he is not 
released or discharged from liability. Pingrey, Surety- 
ship & Guaranty, sec. 120. Draper v. Weld, 13 Gray 
[Mass.], 580. 

Again, it is clear that in no event would appellee Harper 
’ be released from liability on the decree in question, for the 
reason that the county received no consideration for enter- 
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ing into or making the contract referred to. We look in 
vain for any portion of the agreement which was of suffi- 
cient advantage to the county to operate as a consideration 
. for its execution. The money which was paid was due 
from all of the defendants, among whom was Edwin 
Harper. Judgment had been entered several years prior 
to the action taken by the county board, execution had 
been issued and returned unsatisfied, and the amount of 
money represented by the judgment was long past due 
and payable. The rule is elementary that part payment 
of money upon a past-due obligation is not a sufficient 
consideration for an agreement giving to the debtors, or 
any of them, additional time. Hsterly Harvesting Ma- 
chine Co. v. Pringle, 41 Nebr., 265; Davis v. Stout, 126 
Ind., 12; Petty v. Douglass, 76 Mo., 70; Ingels v. Sutff, 
36 Kan., 444; Halliday v. Hart, 30 N. Y., 474. The utmost 
effect which can be claimed for the order of the county 
board is that it is an executory conditional agreement to 
satisfy the judgment in controversy upon the making of 
certain payments. Whether such agreement made by the 
county board is a valid obligation against appellant 
county, need not be determined. 

It is not disclosed that the money was ever paid, al- 
though it is probably true that the first $500 mentioned - 
was paid, and the record discloses that the sale of the land 
mentioned in the resolution was vacated in the district 
court by agreement. The’ making of this agreement. 
did not have the effect of releasing Edwin Harper from 
liability upon either of the judgments in controversy. No 
objections were filed to or urged against the validity of 
the sale as affecting the real estate of Edwin Harper, and, 
so far as we are able to determine, the sale and all pro- 
ceedings leading up to it appear to be valid, and the order 
of the trial court vacating and setting aside the sale is | 
erroneous. . 

For the reasons pointed out, we recommend that the 
judgment of the trial court canceling and setting aside 


the decree in the creditors’ bill suit against Edwin Harper 
24 
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and E. N. Harper be reversed and the cause remanded for 
further proceedings. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


, 


Hiram A. Lusk, Trusree, V. ZACHARIAH H. R1GGs ET AL. 
FILED JUNE 18,1902. No. 11,997. 
Commissioner’s opinion, Department No. 2 


1. Fraudulent Transfer: ConsIDFRATION: BURDEN OF Proor. When 
a debtor in failing circumstances makes transfers of his prop- 
erty to near relatives the burden of proving a sufficient con- 
sideration and good faith in the transfer is upon the de- 
fendants. 


2. 3 7 : CREATION OF CORPORATION: TRANSFER TO 
CorPoRATION. The same rule applies, where the debtor, when 
in failing circumstances, organizes a corporation composed of 
himself and near relatives, and conveys all of the assets of 
his insolvent estate to such corporation, and then, as the 
alleged managing officer .of such corporation, reconveys the 
same property to another near relative in the name of the 
corporation. 


3. Conflicting Evidence. A judgment of the trial court on evidence 
fairly conflicting, will not be disturbed by this court. 


4. Assignments of Error: EXcLUsION oF TESTIMONY: TENDER OF 
Proor. Assignments of error based on the exclusion of testi- 
mony are unavailing, unless when the ruling was made the 
party complaining made a tender of the proof he expected to 
elicit. Union P. It. Co. v. Vincent, 58 Nebr., 171, followed. 


Error from the district court for Clay county. Tried 
below before Hastings, J. Affirmed in. part. 


J. L. Epperson & Sons, for plaintiff in error. 


Thomas H. Matters, contra. 
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OLDHAM, C. 


This was an action in the nature of a creditors’ bill, 
originally instituted by the Citizens’ Bank of Fairfield, 
Nebraska, for the purpose of canceling certain alleged 
fraudulent conveyances of real estate executed by 
Zachariah H. Riggs and William T. Cornelison for the 
alleged purpose of hindering and defrauding their credi- 
tors. During the pendency of the action Riggs and 
Cornelison were each adjudged bankrupt, and Hiram A. 
Lusk, trustee in bankruptcy of the estates of said Riggs 
and Cornelison, was substituted, by leave of the lower 
court, as plaintiff in this cause of action, instead of the 
Citizens’ Bank of Fairfield. The petition filed in the lower 
court was in the ordinary form of a creditors’ bill. It 
alleged the insolvency of Riggs and Cornelison and the 
procuring of a judgment by the Citizens’ Bank of Fair- 
field against the defendants on the 8th day of December, 
1898, in the district court for Clay county, in the sum of 
$1,404.38, the issue of an execution on the said judgment, 
and the return of the execution nulla bona. The petition 
also alleges that the defendants Riggs and Cornelison were 
engaged in the mercantile business as a copartnership at 
the time the indebtedness on which the judgment was pro- 
cured was contracted to the said bank, and that the said 
firm organized and conveyed all its property to the Fair- 

field Grocery Company, a corporation, to defraud its cred- 
itors. It then proceeds to allege against the fraudulent 
aature of each of the conveyances which it seeks to have 
canceled. Each of the defendants filed separate answers 
to this petition, alleging the bona fides of the various 
transfers, and denying fraud in the transactions. There 
was trial to the court and judgment for the defendants, 
and plaintiff brings error to this court. 

There is no dispute about the fact that for several years 
before the transfers complained of in this cause of action, 
the main defendants, Zachariah H. Riggs and William T. 
Cornelison, were engaged in the mercantile business in 
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Fairfield as a partnership firm, and that the indebtedness 
_on which the judgment at issue was procured was con- 
tracted long before the attempted formation of the Fair- 
_ field Grocery Company; nor is there any dispute about the 
fact that all the partnership assets of the firm of Riggs & 
Cornelison were transferred to this corporation on or 
about the 7th day of June, 1898. 

The first transfer which we shall examine is that of the 
west half of the northwest quarter of section 33, township 
5 north, of range 7 west, of the sixth principal meridian in 
Clay county, Nebraska. This is an eighty-acre tract of 
land, which prior to the 4th day of June, 1898, the defend- 
ant William T. Cornelison owned subject to a mortgage 
of $800, against the bona fides of which there is no allega- 
tion. On the 4th day of June, 1898, this piece of land was 
conveyed by warranty deed from William 'T. Cornelison 
and wife, for an alleged consideration of $1,800, to the 
Fairfield Grocery Company, a corporation organized by 
’ William T. Cornelison and Sallie R. Cornelison, his wife, 
Zachariah H. Riggs and Lucy 8. Riggs, his wife, and W. 
T. Gordon, brother of Lucy S. Riggs. The articles of in- 
corporation of this company were never filed in the office 
of the secretary of state, and were not filed in the office of 
the county clerk of Clay county until the 7th day of June, 
1898. The entire mercantile stock of Riggs & Cornelison 
was transferred to this concern, and by these transfers 
and the transfers of real estate from Riggs to his wife 
which will be hereinafter considered, the firm and each of 
its members was rendered absolutely insolvent, and no 
provision was made for the payment of the debt to the 
Citizens’ Bank of Fairfield, on which judgment was subse- 
quently rendered, although this indebtedness had been in 
existence long prior to any of these transfers. On the 
14th ‘day of December William T. Cornelison, styling him- 
self “Manager of the Fairfield Grocery Company,” for an 
alleged consideration of $2,000 conveyed this tract of land 
to his father, Edward R. Cornelison. This was sub- 
stantially all the evidence introduced to support the al- 
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legations of fraud in plaintiff’s petition against these 
transfers. Defendants offered no evidence to explain or at- 
tempt to show the good faith of these transfers, but rested 
on the proposition that this showing was insufficient to 
raise a presumption of fraud, becatise, as the defendant 
contends, the Fairfield Grocery Company, which made the 
transfer to Edward R. Cornelison, was not a near relative 
of the grantee in the said conveyance, and therefore the 
law would presume good faith instead of a fraudulent 
intent in this conveyance. The learned trial court sus- 
tained this view, and, at the close of plaintiff’s testimony, 
dismissed the bill as to each of these transfers. In this 
we think the court erred. This Fairfield Grocery Com- 
pany, composed, as it was, of the firm of Riges & Corneli- 
son, their two wives and a wife’s brother, appears to us as 
nothing but a false face which the firm of Riggs & Cor- 
nelison, in the hour of its financial distress, put on to 
disguise its identity, and evade an officer who might come 
seeking property on which to levy a writ of attachment 
or an execution on a judgment rendered on the claim of 
one of the firm’s creditors. It is the rule that when trans- 
fers, like these in the case at bar, have been made between 
near relatives, the burden is on the defendants to show 
sufficient consideration and good faith in the transactions. 
Nat. Bank of Commerce v. Chapman, 50 Nebr., 484; Pluim- 
mer v. Rummel, 26 Nebr., 142. There is every reason why 
this rule should be applied in its most rigid exactions 
where the debtor, when in failing circumstances, instead 
of transfering his property directly to his father, first con- 
veys all the assets of his insolvent estate to an alleged 
corporation, composed of none but himself and his near 
relatives, and then as the managing officer of such a cor- 
poration makes a conveyance of the same property to his 
father in the name of the corporation. Unless such a 
transaction as this is fully explained on principles entirely 
consistent with the policy of honesty and fair dealing it 
wears a guilty expression in the presence of a chancellor. 
The learned trial court excluded all inquiry into the or- 
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ganization and conduct of the business of this corporation. 
This, we think, he should not have done. This body cor- 
porate looks so like a creature “conceived in sin and 
brought forth in iniquity” that the broad searchlight of 
investigation should have been turned on every fact and 
circumstauce connected with its dubious birth and subse- 
quent development. 

The other conveyances were of certain town lots situ- 
ated in the town of Fairfield and were made from Zacha- 
riah T. Riggs and wife to Sallie Cornelison, and from 
Sallie Cornelison and husband to Lucy Riggs, wife of 
Zachariah T. Riggs. In these cases the trial court prop- 
erly held that the burden was on the defendants to show: 
a sufficient consideration for and good faith of these 
transfers. It was conceded that the transfer from Riggs 
and wife to Sallie Cornelison was made without any con- 
sideration, and only for the purpose of having the property 
reconveyed to Lucy Riggs. But there was evidence intro- 
duced to show that these transfers were made in considera- 
tion of a bona-fide indebtedness existing between Zacha- 
riah T. Riggs and his wife. After a hearing of the 
testimony on the good faith of these transfers, the trial 
court found for the defendants; and, as there is much com- 
petent evidence in the record to sustain this finding, under 
the rule in force in this court it should not be disturbed. 

Plaintiff in error complains of the action of the trial 
-court in sustaining objections to questions which he pro- 
pounded to his witnesses with reference to the value of the 
property conveyed in the transfers between defendants 
Riggs, but in neither instance did counsel for plaintiff 
follow up his question by making any offer to prove the 
facts sought to be drawn out by his question. Conse- 
quently these assignments of error are unavailing, for, as 
was said by this court in the case of Union P. R. Co. v. 
Vincent, 58 Nebr., 171: “Assignments of error based on 
the exclusion of testimony are unavailing, unless, when the 
ruling was made, the party complaining made a tender of 
the proof he expected to elicit.” 
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It is therefore recommended -that the judgment of the 
district court sustaining the validity of the transfer of 
William T. Cornelison and wife of the west half of the 
northwest quarter of section 33, township 5 north, of range 
7 west, of the sixth principal meridian, in Clay county, 
Nebraska, to the Fairfield Grocery Company, and the 
transfer of said property from the [airfield Grocery Com. 
pany by William T. Cornelison, manager, to Edward R. 
Cornelison, be reversed, and the cause remanded for fur- 
ther proceedings on said transfers, and that the judgment 
of the district court sustaining the transfers of lot 2, block 
16, of Fairfield, Nebraska, and lots 7 and 8, block 30, 
College Addition to Fairfield, Nebraska, from Zachariah 
T. Riggs and wife to Sallie Cornelison, and from Sallie 
Cornelison and husband to Lucy Riggs, be affirmed. 


BARNES and PounD, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court sustaining the validity of the transfer of William T. 
Cornelison and wife of the west half of the northwest 
quarter of section 33, township 5 north, of range 7 west, 
of the sixth principal meridian, in Clay county, Nebraska, 
to the Fairfield Grocery Company, and the transfer of said 
property from the Fairfield Grocery Company by William 
T. Comelison, manager, to Edward R. Cornelison, be re- 
versed, and the cause remanded for further proceedings on 
said transfers, and that the judgment of the district court 
sustaining the transfers of lot 2, block 16, of Fairfield, Ne- 
braska, and lots 7 and 8, block 30, College Addition to 
Fairfield, Nebraska, from Zachariah T. Riggs and wife to 
Sallie Cornelison, and from Sallie Cornelison and husband 
to Lucy Riggs, be affirmed. 

JUDGMENT ACCORDINGLY. 
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R. Becker & DEGEN ET AL. V. WALTER F. DALE. 
. FILED JUNE 18,1902. Nos. 11,767 and 11,768. 
_ Commissioner’s opinion, Department No. 3. 


1. Agister’s Lien: Prion Carre MorraaGceE: SuPERIOR LIEN: 
REcoRD: SuBSEQUENT MorTGAGE. Under the statute of this 
state, an agister’s lien is inferior to that of a prior valid chattel 
mortgage, properly of record, but is superior to a mortgage 
executed after it has attached and while the property is in the 
possession of the agister. 

STtarurTE: ConsTRUCTION. The statute creating the 


agister’s lien, is remedial in its nature, and should be liberally 
construed for the purpose of effectuating its object. 


CHANGE OF PossEssion. An agister’s lien will not, as be- 
tween the parties, or as to third persons having notice, be lost 
by change of possession not inconsistent with it, and not under 
such circumstances as to indicate an intent to waive, relinquish 
or abandon it. 


3. 


4. Evidence. Evidence examined, and held to uphold the agister’s 
liens contended for by the defendants in error in this action. 


PROCEEDINGS in error from the district court for Phelps 
county. Tried below before Beals, J. Affirmed. 


James I. Rhea, for plaintiffs in error: 


Common-law liens, as distinguished from contract or 
statutory liens, attach to the property, without reference 
to the ownership; and override all other rights in the 
property ; while the latter liens are subordinate to all prior 
existing rights therein. Sullivan v. Clifton, 55 N. J. Law, 
324, 39 Am. St. Rep., 652. 


S. A. Dravo, contra. 


AMES, C. 


The above-entitled cases are in essential respects iden- 
tical, and they having been by agreement of the parties 
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argued and submitted at one time, they will be disposed of 
in a single opinion. 

Section 28 of chapter 4 of the Compiled Statutes of this 
state enacts: “When any person shall procure, contract 
with, or hire any other person to feed and take care of any 
kind of live stock, the person so procured, contracted with, 
or hired, shall have a lien upon such property for the feed 
and care bestowed by him upon the same for the contract 
price therefor, and in case no price has been agreed upon, 
then for the reasonable value of such feed and care.” This 
is an amendment of a femmer statute, which, however, dif- 
fered therefrom only in respect to the specific regulations 
as to remedies, and concerning which, it was held by this 
court in Marseilles Mfg. Co. v. Morgan, 12 Nebr., 66, that 
a lien arising thereunder was subject to the lien of a prior 
valid chattel mortgage. 

In July, 1898, Charles E. Woollen purchased -of the 
plaintiffs in error, Becker & Degen, a herd of cattle then 
situated in the state of Colorado, and to secure payment 
of a part of the purchase price, executed in that state an 
instrument intended as a chattel mortgage to the vendors, 
upon the property. It was practically conceded upon the 
argument that the instrument was, considered as a Colo- 
rado contract, void, for non-compliance with the statutory 
regulations of that state with respect to the manner of its 
execution; and it misdescribed the cattle as to marks and 
brands, and recited that they were then upon a certain 
tract of land in Harlan county, in this state, upon which 
they were not then or afterwards placed. The mortgage 
was filed in Harlan county on July 8, 1898, but the cattle 
were taken to Furnas county, and remained there until 
September 26th of that year, when they were driven by 
Woollen to the feed lots of the defendants in error Brown 
and Dale. 

We think it quite clear that this instrument, whether 
absolutely void or not, was not constructive notice to the 
parties afterwards dealing with the property. Upon the 
date last mentioned the animals were delivered by 
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Woollen, a part of them to Brown and a part to Dale, un- 
der agreements for keeping and feeding them through the 
winter by the latter at a specified rate of compensation. 
In January, 1899, the plaintiffs in error, with knowledge 
of the foregoing facts, obtained another instrument, in- 
tended as a mortgage, from Woollen, which correctly de- 
scribed the cattle as to marks and brands, but made the 
same recital as to their situation as did the Colorado docu- 
ment. Neither Brown nor Dale had any actual knowledge 
of the existence of either of these papers until April, 1899, 
and the second of them could not affect their rights while 
in lawful possession of the animals under their contract 
for keeping and feeding them. Whether the second mort- 
gage was valid or not, it was subject to their lien as agis- 
ters, while the first-mentioned instrument was void as to 
them, at least until it was brought to their actual notice. 
At least as early as the fore part of January the plaintiffs 
in error became aware of the infirmity of their Colorado 
contract, and sought to remedy it by obtaining a new mort- 
gage. Atand before that time they knew that Brown and 
Dale were in possession of the stock, feeding and caring 
for it in good faith under the arrangement between the 
latter and Woollen. It would not be consonant with the 
most common principles of honesty to permit them to lie 
by for a term of nearly four months longer, and then suc- 
cessfully assert a lien upon the property superior to that 
of the agisters. This they attempted to do. On the 26th 
of April, Perry, an agent of the plaintiffs in error, ex- 
hibited one or both of these instruments to Brown and 
Dale, who were near neighbors, and telling them that he 
had a mortgage on the cattle, demanded possession of 
them. Brown and Dale both declined to yield possession, 
asserting that they had a lien on the animals for their 
keep under the arrangement with Woollen; but upon in- 
sistence by Perry that he had a valid mortgage, giving 
a superior right, and that he intended to take the property 
in any event, they so far yielded as to waive taking by 
actual force, and on the following day assisted in weigh- 
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ing the animals, so as to ascertain the amount of compen- 
sation to which they were entitled, and in turning them 
‘into the public road, to be driven to Atlanta, a railroad 
station in Phelps county, which they participated in do- 
ing. Woollen was not present in person or by proxy, and 
there was no delivery to him actual or constructive; and 
neither Brown nor Dale at any time said anything or did 
any act indicating a retraction on the part of either of 
them of his right to a superior lien on the cattle for his 
charge for keeping and feeding them. Soon after arrival 
in Atlanta, Brown and Dale begun separate actions in 
replevin for the recovery of so many of the animals as had 
been thus in the possession of each of them, respectively. 
Each action resulted in a verdict and judgment for the 
plaintiff, and both are presented, upon separate petitions 
in error, for review. 

A large number of errors are assigned, but we do not 
feel called upon to discuss these, because, in our opinion, 
the results reached were alone such as this court could 
have upheld. The facts as above stated are substantially 
undisputed, and they present, as we think, but one possi- 
ble question for debate. There can be no doubt that on 
the 26th day of April, 1899, Brown and Dale had each an 
agister’s lien upon the cattle superior to any claim upon 
them in behalf of the plaintiffs in error. Was this lien 
waived or lost by the occurrences of the following day? 
The general rule that a bailee for hire, who performs labor 
or services upon or with respect to the subject of the bail- 
ment, loses his lien for compensation by permitting the 
article to go out of his possession, is subject to exceptions. 
When the property is delivered to the pledgor the lien is 
usually lost as to creditors of and purchasers from the 
latter, but as between the parties the effect of such de- 
livery depends very much upon the purpose and intent 
with which it is made. Edwards, Bailments, pars. 201, 
223, 269. “It is only between the claimant and third per- 
sons that continued possession is essential. As between 
the claimant and the owner, possession is by no means 
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essential, except where, by surrendering the possession, 
the claimant can be fairly understood to have surrendered 
his lien; and then the question is, not whether he has 
yielded his possession, but whether he has surrendered his 
lien.” Jones, Liens, par. 22; McFarland v. Wheeler, 26 
Wend. [N. Y.], 467. Tested by this rule, the conduct of 
the bailees can not be regarded as such as to deprive them 
of their liens. The plaintiffs in error claimed under 
Woollen, and by virtue of alleged chattel mortgages exe- 
cuted by him. Their right can not rise higher than its 
source, and the most that they can insist upon is to be 
regarded as standing in his shoes. Brown and Dale did 
not surrender the cattle voluntarily, or with the intent 
to yield or waive or relinquish their claims. Al] that they 
waived, and all that their language and conduct indi- 
cated that they intended to waive, was the use of actual 
force in the taking of the property from them. 

But we think that by our statute the legislature plainly 
indicated an intent to do something more than to extend 
to agisters the common-law lien of a bailee for hire. To 
such a bailee the law afforded no remedy except the reten- 
tion of possession, and his right was lost or defeated by a 
variety of circumstances which would hardly be held to 
destroy a lien under the statute,—such, for instance, as 
extending credit to the bailor for a stipulated time, or, 
according to some authorities, the taking as security the 
note of athird person. Fvteldings v. Mills, 2 Bosw. [N. Y.], 
489; Jones, Liens, p. 656, ch. 21. But the statute, besides 
the matter above quoted, provides that the lien may be 
foreclosed in the manner provided by law for the fore- 
closure of chattel mortgages,—an act which of itself would 
defeat a common-law lien. This right was introduced by 
amendment, and is in substitution of provisions intended 
merely for protecting the agister’s possession. It is sig- 
nificant of an intent to assimilate the lien in important 
particulars to that of a chattel mortgage, from which it 
does not now very materially differ. The question was 
discussed on the argument whether the lien js statutory or 
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contractual. There seems to be no room for doubt that it 
is statutory, because it did not exist at the common law, 
although its inception, in any particular case, depends 
upon a contract, express or implied, by which the rate of 
compensation and the time and terms of payment may 
be regulated. “Statutory liens,” says Mr. Justice Clifford, 
speaking for the United States supreme court in Beall v. 
White, 94 U. S., 382, “have, without possession, the same 
operation and efficacy that existed in common-law liens 
where the possession was delivered,” and a lien for rent 
was accordingly enforced, although possession had 
changed more than once with knowledge and consent of 
the landlord. The same rule is adopted in Grant v. Whit- 
well,9 Ia.,152. And it is said in Jones on Liens, paragraph 
104: “Statutory liens generally differ from common-law 
liens in not requiring possession to support them. The 
protection afforded: at common law by possession is, in 
case of statutory liens, afforded by notice to the owner, or 
by attachment of the property within a limited time. A 
statutory lien without possession, has generally the same 
operation and efficacy that a common-law lien has with 
possession,”—citing the above-mentioned decisions and 
Quimby v. Hazen, 54 Vt., 182. The statute is remedial in 
its character, and in accordance with familiar rule, it 
should receive a liberal construction for the purpose of 
effectuating its object. 

From the foregoing considerations, we are convinced 
that the defendants had valid and superior liens upon the 
property in controversy, of which the record affords no 
sufficient evidence of waiver, relinquishment or abandon- 
ment, and it is recommended that the judgment of, the dis- 
trict court be affirmed. 


DurFFig and ALBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the judgment of the district court be 


AFFIRMED. 


270 NEBRASKA REPORTS. (Vou. 65 


Lomax v. Holbine, 


Note.—Agister’s Lien—Chattel Mortgage.Agister is sometimes 
spelled agistor, and, more properly, agistator. He was an officer who 
had charge of the cattle pastured, for a certain stipulated sum, in the 
king’s forest, and who collected thé money paid for them. Encyclo- 
pedie Dictionary, He corresponded exactly to the Roman scripturerius. 
Harper’s Latin Dictionary. Agister now means one who takes cattle 
of another into his own ground to be fed for a consideration to be paid 
by the owner. Anderson, Law Dictionary. He is not an insurer but 
a bailee. Story, Bailments, 443. Although he may have no lien for the 
keep he may maintain trespass or trover in a proper case, against a 
stranger. Bass v. Pierce, 16 Barb. [N. Y.], 595. The agister and not 
the owner is liable for trespass committed by the animal. Rossell v. 
Cottom, 31 Pa. St., 525, 527; Reddick v. Newburn, 76 Mo., 423, 424; Ward 
v. Brown, 64 Ill., 407. The liability for the trespass of animals is 
imposed, not because of ownership but because of possession. Cooley, 
Torts, *340. Cook v. Morea, 33 Ind., 497. 

It has been held in Massachusetts that an action of common-law 
trespass for damage feasant may be maintained either against the 
owner or against the agister, at the clection of the party plaintiff. 
Sheridan v. Bean, 8 Met., 284. 

An agister’s lien, created by statute, is paramount to the lien of 
a prior chattel mortgage upon the same chattel. Case v, Allen, 21 
Kan., 217, 30 Am. Rep., 425. Contra: Sargeant v. Usher, 55 N. H., 287, 
20 Am. Rep., 208. Statutory lien in favor of keeper of jack or stallion 
is subordinate to chattel mortgage. Haster v. Goyne, 51 Ark., 222. 
—wW. F. B. 


WiLuiaAmM A. LoMAx vy. CHRIST HOLBINE. 
FILeD JUNE 18,1902. No. 11,791. 
Commissioner’s opinion, Department No. 3. 


1. Evidence. Evidence examined, and held sufficient to sustain the 
verdict. 


2. Continuance: AFFIDAVIT: ABSENT WITNESS: MATERIALITY OF 
TEsTiMOoNY. An affidavit for a continuance, on the ground of 
the absence of a witness, which leaves the materiality of such 
witness in doubt, is fatally defective. 


3. Verdict: No BREACH OF CONTRACT: INSTRUCTION: MEASURE oF 
DaMAGES: ERROR WITHOUT PREJUDICE. Where, from the nature 
of the verdict, it is apparent that the jury found there was 
no breach of contract, whatever error there may be in an in- 
struction as to the measure of damages for a breach of such 
contraet, is error without prejudice, as to the party claiming 
such damages. 
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4. Instruction: Syaparuy. It is not a valid objection to an instruc- 
tion that the matters therein stated to the jury for their con- 
sideration may create sympathy for one of the parties to a 
suit, when such matters are proper for the jury to consider 
in arriving at a verdict. 


Error from the district court for Dawson county. Tried 
below before SULLIVAN, J. Affirmed. 


E. A. Cook, for plaintiff in error. 


George W. Fox, contra, 


ALBERT, C. 


The petition in this case states two causes of action. 
The first is for a balance of $10.50, due for services ren- 
dered by the plaintiff to the defendant, as a farm hand, 
from the 12th day of April, 1896, to the first day of Janu- 
ary, 1897, under an express contract for wages at a specific 
sum. The second is for work and labor subsequently ren- 
dered from the 1st day of March, 1897, to the 25th day of 
September, of the same year, without any express agree- 
ment as to the rate of wages. It is alleged in the petition 
that the services mentioned in the second cause of action 
were reasonably worth $130, no part of which has been 
paid except $86. The answer admits the first cause of 
action, and that the plaintiff performed the services men- 
tioned in the second, but alleges that the services men- 
tioned in the second cause of action, were rendered under 
an express contract whereby the wages were fixed at $15 
per month, and that the defendant has paid the plaintiff 
thereon the sum of $91.90. Further answering, the de- 
fendant alleges that the plaintiff quit his second term of 
service before the same had expired, whereby the defend- 
ant sustained certain damages, and that by reason of the 
negligence and carelessness of the plaintiff certain stock 
of the defendant had been tost, whereby the defendant 
had sustained further damages. The reply is a general 
denial. A trial was had which resulted in a verdict and 
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judgment for the plaintiff in the sui of $49.35. The de- 
fendant brings the case here on error. 

It is urged that the verdict is not sustained by sufficient 
evidence. We have exaniined the evidence with some care 
and are satisfied that it is sufficient to sustain the verdict. 
Whether it preponderates in favor of the plaintiff, was a 
question exclusively for the jury. Another ground urged 
for the reversal of the judgment is the ruling of the court 
on the defendant’s application for a continuance. The 
affidavit for a continuance is to the effect that a certain 
witness worked for the defendant, at the time plaintiff was 
at work for him; that the plaintiff had admitted to such 
witness that he agreed to work for the defendant for $15 
a month; and that the said witness would testify to such 
facts. It will be remembered that one cause of action is on 
an express contract, whereby the rate of wages was fixed 
at $15 a month. There is nothing in the affidavit to show 
whether this conversation took place during the plaintiff’s 
first term of employment, or the second. If it took place 
under the first term, it would be immaterial. As the affi- 
davit is indefinite on that point, it was not error for the 
court to overrule the application. Complaint is made of 
an instruction, given by the court on its own motion, 
whereby the jury were instructed that there was no evi- 
dence to sustain a finding in favor of the defendant for 
damages to his stock resulting from the negligence of the 
plaintiff. The instruction was proper. We are unable 
to find a syllable of evidence in the record that would 
warrant the submission of that question to the jury. 

Complaint is made of another instruction, given by the 
court, wherein the jury were instructed that if the plain- 
tiff quit his second term of service before the time of the 
expiration thereof fixed by the contract, without cause or 
legal excuse, and the defendant, after using ordinary 
prudence to procure some one to complete such term, was 
compelled to pay a greater amount than the amount he 
had agreed to pay the plaintiff, the measure of the defend- 
ant’s damages would be the difference between the amount 
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he had agreed to pay the plaintiff and the amount he was 
compelled to pay for the completion of the plaintiff’s term 
of service. The objection urged against this instruction 
is that there is no evidence tending to show that the plain- 
tiff had a legal excuse for quitting the defendant’s service, 
hence, it was error to submit that question to the jury. 
The verdict of the jury can be explained on no other theory 
than that they found in favor of the plaintiff on the ques- 
tion whether the rate of wages was fixed by the terms of 
the second contract, because, if they found in favor of the 
defendant on that question, the verdict must have been for 
a lesser amount. That being true, we must assume that 
the contract for the second term of services was that the 
plaintiff should receive the fair and reasonable value of 
his services. It is uncontradicted that at or about the time 
he quit the service of the defendant, the defendant in- 
sisted that the wages were fixed at $15 a month by the 
terms of the contract, and that he would settle with him on 
that basis; and the verdict established the fact that his 
services were worth more than that. Such facts alone 
would be a sufficient excuse to justify the plaintiff in 
quitting the services of the defendant. If he had just 
cause to quit such services, the defendant is entitled to no 
damages for a breach of the contract. If he is entitled to 
no damages in that behalf, whatever error there may have 
been in instructing the jury on that point, so far as the 
defendant is concerned, is error without prejudice. 
Complaint is made of another instruction because the 
jury were thereby instructed that in determining what the 
plaintiff’s services were reasonably worth, there were to be 
taken into account, among other things, that he cooked his 
own meals and worked about the house. It was urged that 
this instruction was liable to create a sympathy in favor 
of the plaintiff. The mere fact that a statement of matters 
otherwise proper to be taken into account by the jury, may 
create sympathy in favor of one party or the other, does 
not render such statement erroneous. The matters referred 
to were proper to be taken into account by the jury in de- 
25 
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termining the reasonable value of the plaintiff’s services, 
and it was proper thus to instruct the jury. 

We discover no reversible error in the record, and there- 
fore recommend that the judgment of the district court 
be affirmed. 


AMES and DUFFIE, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


Ritey E. HASKELL ET AL. V. WILLARD DUTTON. 
Firtp Jury 1, 1902. No. 11,844. 


1. De-Facto Officer. One who is in possession of an office, and exer- 
cising its functions by virtue of an irregular appointment from 
the person having lawful authority to appoint, is a de-facto 
officer. 


2. Acts of De-Facto Officer. The acts of a de-facto officer, so far as 
they affect the public or third persons, are valid. 


3. Challenge to Jurisdiction: Summons: Co~LATERAL ATTACK. A 
challenge to the jurisdiction of the court, grounded upon the 
fact that the summons was issued by an irregularly appointed 
deputy, is a collateral attack upon the deputy’s official character 
and can not be sustained. 


4. Bill of Exceptions: ABSENCE: PRresuMPpTIonN. When the evidence 
upon which the trial court acted in refusing to quash the service 
of a summons, is not preserved in a bill of exceptions, this court 
will presume that it was sufficient to warrant the decision. 


Error from the district court for Lincoln county. Tried 
below before GRIMES, J. Affirmed. 


Hoagland & Hoagland, for plaintiffs in error. 


Wilcox & Halligan, contra. 


SULLIVAN, C. J. 


The decision assailed by this proceeding is obviously 
correct. The action was brought by Willard Dutton upon 
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a promissory note signed by Riley E. Haskell and J. D. 
Haskell. One of the defendants was summoned in Lincoln 
county and the other in Custer county. Each appeared 
specially and challenged the jurisdiction of the court. The 
main question raised by these challenges is whether J. E. 
Evans, who acted as deputy clerk in-filing the petition and 
issuing process, had authority to act effectively in the 
premises. The facts bearing upon the point in controversy 
are these: When the present action was instituted, Evans 
was in the office of the clerk of the district court, claiming 
the right to act as deputy. He had acted in that, capacity 
continuously for a year or more. He held an appointment 
from the duly constituted clerk and was discharging the 
duties of the office with his consent and under his direction. 
The appointment, however, was not in writing, and there 
had been, on Evans’s part, a total failure to comply with 
the provisions of the statute (Compiled Statutes, 1901, ch. 
10), relative to official bonds and oaths. Upon these facts, 
the district court rightly ruled that it had jurisdiction of 
the defendants and authority to pronounce judgment 
against them. Evans, according to the narrowest defi- 
nition of the term, was a de-facto officer, and his acts, so 
far as they affected the parties to the suit, were just as 
binding and efficacious as they would have been if all the 
conditions necessary to make him a de-jure officer had been 
fulfilled. Ex parte Johnson, 15 Nebr., 512; Hamlin ov. Kas- 
safer, 15 Ore., 456; Norton v. Shelby County, 118 U. S.,425; 
Fulton v. Town of Andrea, 73 N. W. Rep. [Minn.], 256; 
Wheeler v. Sterrett, 62 N. W. Rep. [Ta.], 675; Carleton v. 
People, 10 Mich., 249, 259. “Where an office exists under 
the law,” says Mr. Justice Field in Norton v. Shelby 
County, supra, “it matters not how the appointment of the 
incumbent is made, so far as the validity of his acts are 
concerned. It is enough that he is clothed with the in- 
signia of the office, and exercises its powers and functions.” 
Here it is conceded that there was an office to fill, and that 
the incumbent was in possession acting under color of au- 
thority conferred upon him by the lawfully constituted 
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clerk, the person invested by the legislature with power 
to make the appointment. Under these circumstances his 
acts, to the extent that the public or third persons are in- 
terested in them, must, on considerations of expediency, be 
upheld. “The affairs of society can not be carried on upon 
any other principle.” Throop, Public Officers, 633. 

But it is contended for defendants that if Evans was a 
de-facto officer his right to act as deputy clerk was chal- 
lenged in a direct proceeding, and that the challenge, in 
view of the facts above recited, should have been sustained. 
This argument is manifestly unsound. The attack upon 
the jurisdiction of the court was not a direct, but a col- 
lateral attack upon the authority of the acting deputy. 
The title to an office is directly assailed only in an action 
or proceeding brought by the state or a private claimant 
_ to oust the incumbent, or when, in a suit to recover salary 
or emoluments, the incumbent’s character as a de-jure 
officer is put in isstie. 

On behalf of the defendant J. D. Haskell it is insisted 
that the service of the summons sent to Custer county 
should have been quashed, because the copy delivered to 
him was not certified as required by the statute. The 
original summons is in due form and the certificate of serv- 
ice is sufficient. We find no evidence in the bill of ex- 
ceptions tending in the remotest degree to show that the 
officer’s return is false; and in the absence of such showing, 
we must presume that the process was properly served. 

The judgment is 

AFFIRMED. 


HPNRY BIESTER V. STATE OF NEBRASKA. 
FILED JULY 1, 1902. No. 12,676. 


, 

1. What Costs May Be Taxed Against a Defendant in a Criminal 
Case. The costs of prosecution which may be taxed against 
the defendant in a criminal case are the costs incurred in es- 
tablishing guilt, and not those made in connection with an 
accusation shown to be groundless. 
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2. What Costs May Not Be So Taxed. Costs made by the state in a 
futile effort to prove that an assault was felonious can not be 
taxed against the defendant, although convicted of an assault 
and battery. : 


3. Evidence: CHARACTER OF DEFENDANT: PRESUMPTION: EVIDENCE. 
The general character of the defendant in a criminal case is 
-not necessarily involved in the issue; the presumption is that 
his character is good; but he is not obliged to rely on this pre- 
sumption; he may buttress it with evidence, and such evidence 
may be met by the state with opposing proof. . 


4. Costs: TaXATIon. Costs properly taxable to a’ defendant in a 
criminal case are not all the. costs which the person having 
charge of the prosecution may see fit to make, but only such 
as there was actual, apparent or probable necessity for in- 
curring. 


: Juprcrat DIscrRETION. In determining what costs 
were actually, apparently or probably necessary, the district 
court is vested with a large discretion, which will not be inter- 
fered with if fairly exercised. 


5. 


6. Proof of Collateral Facts: LimrraTion o¥ WITNESSES. It is permis- 
sible for trial courts, in the exercise of a sound discretion, to 
limit the number of witnesses that may be called to prove 
facts collateral to the main issue. 


Discretion: ANTICIPATION. Litigants should, or- 
dinarily, anticipate the exercise of such discretionary power. 


Error from the district court for Fillmore county. Tried 
below before Srusss, J. Reversed. 


F'. B. Donisthrope, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris rown, 
for the state. 


SULLIVAN, C. J. 


In the district court of Fillmore county, Henry Biester 
was charged with a felonious assault and was tried and 
found guilty of an assault and battery. The court over- 
ruled a motion for a new trial and sentenced defendant 
to pay a fine of $50 and the costs of prosecution. The 
clerk of the court, acting on the suggestion of the trial 
judge, taxed against the state the fees and mileage of 
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twenty-three witnesses, who had been subpcenaed by the 
state, but not called or examined at the trial. The aggre- 
gate amount of such fees and mileage is $192.70. The 
county attorney moved to retax these costs, and in support 
of the motion filed affidavits from which it appears that 
seven of the twenty-three witnesses were never intended 
‘to be used to prove the criminal act upon which the prose- 
cution was grounded. They knew nothing about the al- 
leged assault and could give no testimony tending in any 
degree to establish the commission of a misdemeanor. They 
were subpoenaed only for the purpose of rebutting any 
evidence that might be adduced to show that the protracted 
illness of Henry Nachbor, the prosecuting witness, was 
due in part to bad nursing. The sixteen other witnesses 
constituted the state’s reserve. They did not testify be 
cause the emergency in which they would be available did 
not arise. They were intended to be used for the purpose 
of meeting evidence which there was reason to suppose the 
defendant would offer to prove his general good character. 
Acting, it would seem, on the assumption that all costs 
made by the state, whether necessary or unnecessary, 
reasonable or unreasonable, should be taxed against the de- 
fendant, the trial court sustained the motion. 

We can not approve the decision nor the principle upon 
which it is based. The fees and mileage of the seven wit- 
nesses subpenaed for the purpose of proving that the as- 
sault was felonious should not have been charged against 
the defendant, for upon that issue the state failed. There 
is, it seems to us, neither reason nor justice in imposing on 
a person who has committed a misdemeanor the expense 
incurred by the state in a futile effort to convict him of a 
felony. The costs of prosecution contemplated by the stat- 
ute are in our judgment, the costs incurred in establishing 
guilt, in proving a specific charge, not those made in con- 
nection with a false accusation—a charge that is disproved 
and shown to be groundless. If the seven witnesses had 
been actually called and sworn they could have given no 
testimony relevant to the issue resolved in favor of the 
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state; they could have contributed nothing whatever to the 
result of the trial. The expense incurred in bringing them 
to court was unnecessarily incurred ; it was, according to 


the verdict, which is a legal verity, incurred in attempting - 


to prove what was not true. Adjudged cases bearing di- 
rectly upon the point are not at hand, but Commonwealth 
v. Ewers, 4 Gray [Mass.], 21, and State v. O’Kane, 23 
Kan., 244, may be cited as sustaining in a general way the 
principle upon which our conclusion rests. 

The facts found by the trial court make it certain, re- 
gardless of the general rule in such cases, that the county 
attorney had good reason for subpcenaing witnesses to 
prove that the defendant was of bad repute in the neighbor- 
hood where he lived. Biester’s character was not neces- 
sarily involved in the issue; it was presumed to be good, 
but he was not required to rely on the presumption; he 
was at liberty to buttress it with evidence. Such evidence 
the state had, however, a right to contradict; but from the 
record before us, we can not believe that the county at- 
torney acted with common prudence or discretion in sum- 
moning sixteen impeaching witnesses. Costs properly tax- 
able to a defendant in a criminal cause are not all the costs 
which the person having charge of the prosecution may see 
fit to make, but only such as there was actual, apparent, 
or probable necessity for incurring. In determining what 
costs fall within this description, the trial court has, of 
course, a very large discretion, but its decision is neverthe- - 
less subject to review, and will be reversed or modified 
whenever it appears that there has been an abuse of the 
discretionary power. Jn this case the action of the court 
was based on a wrong principle. The fees and mileage of 
the sixteen witnesses were evidently taxed against the de 
fendant because they had been subpcenaed and were in at- 
tendance, not because they were all supposed to be neces- 
sary for the purpose of impeachment. Trial courts usually 
limit the number of witnesses that may be called to prove 
facts collateral to the main issue; and we presume this dis- 
cretionary power would have been exercised in this case 
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if defendant’s character had been actually drawn in ques- 
tion. An order imposing a reasonable limitation should 
have been anticipated by the county attorney. He should 
not, we think, have subpcenaed more than seven impeach- 
ing witnesses. Nothing in the record discloses an apparent 
or probable necessity for more than that number. Our 
conclusion, therefore, is that the fees and mileage of sixteen 
of the twenty-three witnesses were improperly taxed 
against the defendant. Ried v. State, 19 Nebr., 695; Mer- 
gentheim v, State, 107 Ind., 567; Minthon v. Lewis, 78 Ia., 
620. 

The order under review is reversed and the case re- 
manded with direction to the district court to retax the 
costs in corformity with the views here expressed. 


REVERSED AND REMANDED. 


JEREMIAH GARNETT, APPELLANT, V. JAMES A. MEYERS ET 
AL. , APPELLEES. * 


FILep Jury 1, 1902. No. 10,304. 


1. Note: MortcaGE: CONTEMPORANEOUS EXECUTION: CONSTRUCTION: 
NoTice or CONTENTS. A note, and mortgage securing it, made 
contemporaneously, are to be construed together as to all per- 
sons chargeable with notice of their contents and their relation 
to each other. 


PAYMENT: OWNER: AGENT: BURDEN OF PRooF. If the 
maker of a negotiable note pays the same to one who does not 
and can not produce the paper, he thereby assumes the burden 
of proving that the party to whom he pays the money is the’ 
owner of the paper, or the agent of the owner authorized to 
receive the money for him. 


3. Mortgage: AGREEMENT To Pay TaxEs aND ASSESSMENTS. The 
agreement in a mortgage to pay “all the taxes and assessments 
levied upon said premises and all taxes and assessments levied 
upon the holder of the mortgage for and on account of the 
same,” will not render the note which it is given to secure 
non-negotiable. ‘ 


*Rehearing allowed. Judgment below affirmed. See opinion, page 
287, post. 
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APPEAL from ‘the district court for Antelope county. 
Heard below before Rosinson, J. Reversed. 


Claude C. Flansburg, Charles Riley and R. O. Williams, 
for appellant: 


One can not plead agency from a mere course of dealing 
or custom, unless one has had knowledge of such course of 
dealing or custom, and has relied upon the same to es- 
tablish the agency pleaded. 

- The appellee in this case can not plead an agency of 
which he had no knowledge from a course of dealing which 
never even suggested itself to him until this suit was com- 
menced. This principle is laid down in Crane v. Gruene- 
wald, 24 N. E. Rep. [N. Y. App.], 456. 

No mere course of dealing between third parties can 
bind the plaintiff, unless with his knowledge or approval. 

Ostensible authority must arise by some affirmative act 
of the principal conferring apparent authority on the 
alleged agent, or with knowledge of the agent’s conduct. 
He must have been guilty of some negligence by which he 
is estopped. Frey v. Curtis, 52 Nebr., 406; Milwaukee & 
Wyoming Investment Co. v. Johnston, 35 Nebr., 554; 
Union Stock Yards Co. v. Westcott, 47 Nebr., 300. 


N. D. J ackson, contra: 


The note and mortgage having been executed at the 
same time, and with reference to the same subject-matter, 
must be construed together as one contract. (rand Island 
Savings &€ Loan Ass’n v. Moore, 40 Nebr., 693; Seieroe v. 
First Nat. Bank, 50 Nebr., 612; Salisbury v. First Nat. 
Bank, 37 Nebr., 872; Muzzy v. Knight, 8 Kan., 456; 
Meyer v. Graeber, 19 Kan., 165, 166; Lockrow v. Cline, 46. 
Pac. Rep. [Kan.], 120; Brooke v. Struthers, 68 N. W. Rep. 
[Mich.], 272, 275; Daniels, Negotiable Instruments, sec. 
156. It follows, therefore, that the conditions and stipu- 
lations contained in the mortgage, each and every one of 
them, become as much a part of the note as if they were 
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written on and embodied therein. And if the conditions 
contained in the mortgage are such that if they were con- 
tained in the note they would render the note non-negoti- 
able, then the note becomes non-negotiable by reason 
thereof. Brooke v. Struthers, supra; Walker v. Thomp- 
son, 66 N. W. Rep. [Mich.], 584; Lockrow v. Cline, supra. 

The conditions found in the mortgage with reference to 
the payment of taxes by the mortgagor, both on the land 
itself and such taxes as may be assessed against the holder 
of the mortgage, render the amount which may be due at 
the maturity of the note uncertain, and take the contract 
out of the domain of negotiable paper. Walker v. Thomp- 
son, supra; Brooke v. Struthers, supra; Lockrow v. Cline, 
supra; Farquhar v. Fidelity Ins. Co., Fed. Case, No. 4676; 
Howell v. Todd, Fed. Case, No. 6783. 

And so with reference to the agreement against waste, 
that the buildings, fences and other improvements shall be 
kept in repair. All such agreements and conditions per- 
tain to non-negotiable contracts, and it seems clear to the 
writer that the judgment of the district court is right upon 
the sole ground that the contract in suit is non-negotiable, 
and that payment thereof was made in good faith, and 
without knowledge of the fact that it had been negotiated. 

We have not been favored with the testimony of the 
plaintiff. He seems to be content to rest his chances of 
compelling the defendant to make a second payment of 
the note in suit upon the inability of the defendant to 
bring home to him an actual knowledge of the fact that the 
Globe Investment Company was collecting money that be- 
longed to him. 

It is not important whether the plaintiff actually knew 
that the defendant was paying money which belonged to 
. him to the Globe Investment Company. It is sufficient 
that John Stuart & Company, Limited, who were his agents 
for the collection of money, knew that the Globe Invest- 
ment Company was performing the acts which they, as 
the agents of the plaintiff, had the right to perform. It is 
sufficient if they had previously acquired such knowledge 
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and then had itin mind. Meecham, Agency, secs. 718-721; 
Distilled Spirits, 11 Wall. [U. S.], 356, 367; Fairfield Sav- 
ings Bank v. Chase, 72 Me., 226, 229; Chouteau v. Allen, 
70 Mo., 290; Lebanon Savings Bank v. Hollenbeck, 29 
Minn., 322; Merriam v. Calhoun, 15 Nebr., 569. 

The rule of law found in the class of cases cited as au- 
thority by counsel for plaintiff has no application to facts 
shown to exist in this case. 

An analysis of the cases as a class shows that in most of 
them tLe defendants had actual knowledge of the rights of 
persons other than those with whom the business was 
transacted, while in others no course of dealing is shown 
except payment of interest, which standing alone is not 
sufficient. evidence of authority to collect. the principal. 
The cases so far as the writer’s attention have been called 
to them, are: Eggert v. Beyer, 43 Nebr., 711; Stark v. 
Olsen, 44 Nebr., 646; Bull v. Mitchell, 47 Nebr., 647; 
Richards v. Waller, 49 Nebr., 639; Porter v. Ourada, 51 
Nebr., 510; Herbage v. Moodie, 51 Nebr., 837; Frey v. 
Curtis, 52 Nebr., 406. 


SEDGWICK, J. 


This action was brought to foreclose a real estate mort- 
gage. The trial court found for the defendants, and en- 
tered a decree accordingly. The plaintiff brings the record 
here on appeal. 

It is conclusively established by the evidence that on the 
31st day of July, 1889, the defendants Meyers and wife 
executed and delivered to the Globe Investment Company 
their note for $550 and the mortgage sought to be fore- 
closed to secure the payment of said note; that on the 
19th day of September, 1889, the Globe Investment Com- 
pany indorsed the note in blank, executed an assignment 
in blank of the mortgage, and for a valuable consideration, 
and in the usual course of business, sold said note and 
mortgage, and delivered the same, with said assignment, 
to John Stuart & Co., who afterwards, in the same year, 
without further indorsement or assignment in writing, in 
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the same manner, and for a valuable consideration, sold 
the note and mortgage, and delivered the same, with said 
assignment, to the plaintiff. The assignment of the mort- 
gage was never filed for record, nor recorded, in the county 
where the land lies. Afterwards, and before the payment 
hereinafter mentioned, the mortgagors conveyed the mort- 
gaged premises to the defendant Henry Woerdhoff, subject 
to the mortgage, who, in August, 1894, without any notice 
or knowledge that the Globe Investment Company had 
transferred the note and mortgage, paid the mortgage debt 
to said company. 
It is insisted that the contract upon which this action 
' was brought is not negotiable, and that, as the mortgagor 
had no notice of the assignment, payment to the original 
mortgagee is a satisfaction of the claim. The note, other- 
wise in the usual form of a promissory note, has the fol- 
lowing memorandum upon its face: “This note is secured 
by a first mortgage on the N. W. 4 sec. 7, tp. 23, R. 6 west, 
6th P. M., Antelope county, Nebraska.” And the mortgage 
contains, among other things, the following provision: 
“The said parties of the first part hereby agree to pay all 
the taxes and assessments levied upon the said premises 
and all taxes and assessments levied upon the holder of 
this mortgage for and on account of the same * * * 
when the same are respectively due; and if not so paid, 
the said party of the second part, or the legal holder or 
holders of said note may, without further notice declare 
the whole debt hereby secured due and payable at once, 
or may elect to pay such taxes, assessments * * * and 
the amount so paid shall be secured by this mortgage and 
may be collected in the same manner as the principal debt 
hereby secured, with interest at the rate of ten per cent 
per annum. But whether the legal holder or holders of 
said note elect to pay such taxes, assessments * * * or 
not, it is distinctly agreed that the legal holder or holders 
of said note may declare the debt thereby secured due and 
immediately cause this mortgage to be foreclosed.” These 
two instruments, having been executed at the same time 
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and transferred together, must be construed together. See 
Consterdine v. Moore, post, page 291; Grand Island Sav- 
ings & Loan Ass’n v. Moore, 40 Nebr., 686; Seieroe v. First 
Nat. Bank of Kearney, 50 Nebr., 612. The long-established 
and general rule is that if the note is in form negotiable, a 
sale and transfer of the note transfers the mortgage; anda 
note secured by mortgage may be negotiable, and the pur- 
chaser thereof may be an innocent purchaser and entitled 
to protection as such in the collection of his debt, whether by 
suit upon the note alone or by foreclosure of his securities. 
But the note and mortgage are two contracts; that is, 
though executed at the same time, and construed together, 
they are to serve two purposes; one is to evidence the prin- 
cipal indebtedness, and the other to secure its payment. 
Usually the note serves the one purpose and the mortgage 
the other. It is well settled in this state that, although a 
note is absolute in form, every provision affecting the same, 
the amount, or manner of payment,—that is, the contract, 
in regard to the indebtedness itself, contained in a mort- 
gage given to secure it, and made contemporaneously,— 
affects the note in precisely the same manner, and to the 
same extent, as though included with it on the same piece 
of paper, as to all persons chargeable with notice. 

One of the essential elements of negotiable paper 
is certainty as to the amount to be paid. Daniel, 
Negotiable Instruments, sec. 53; Edwards, Bills & 
Notes, sec. 153; Story, Promissory Notes, sec. 20; 
Randolph, Commercial Paper, sec. 104. So strictly 
have the courts adhered to this rule that it has been held 
that a bill of exchange for the payment of a certain sum 
with exchange is not negotiable. Culbertson v. Nelson,* 
61 N. W. Rep. [Ia.], 854; National Bank of Commerce 
v. Feeney,t 80 N. W. Rep. [S. D.], 186. While there 
is a conflict of authority as to the effect of the provisions 
for exchange, such conflict does not arise from any di- 
versity of opinion as to the necessity of certainty of the 


#27 L. R. A., 222, 57 Am. St. Rep., 266. 
746 L. R. A., 732, 76 Am. St. Rep., 594. 
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amount to be paid, but, rather, from a difference of opinion 
as to whether such provisions render the amount uncertain. 
The question is not here involved, and is not decided. The 
agreement to pay taxes on the lands mortgaged or to keep 
up the improvements, or not permit or suffer waste thereon, 
or provisions of like nature, contained in the mortgage, do 
not destroy the negotiability of the note, because they do 
not relate to the principal indebtedness, and do not render 
the amount thereof uncertain. Such provisions relate to 
the security, which is collateral to the principal indebted- 
ness, and are proper provisions of the mortgage as such to 
insure the maintenance of the security as originally given. 

It is insisted that the clause in question requires the 
maker of the note to pay all taxes that may be levied 
against the holder of the note on the credit represented by 
the note and mortgage. This indebtedness was to exist 
for five years from the date of the note. At the time it was 
made, no one could say with any degree of certainty how 
much taxes would be assessed upon the credit represented 
thereby. Such uncertainty destroys the negotiability of 
the instrument. Walker v. Thompson, 66 N. W. Rep. 
[Mich.], 584; Brooke v. Struthers,* 68 N. W. Rep. [Mich.], 
272, 275; Lockrow v. Cline, 46 Pac. Rep. [Kan. App.], 720. 
If, in addition to the provisions for the security of the debt, 
the mortgage contains provisions relating strictly to the 
indebtedness itself, making the amount that the holder 
may demand thereon depend upon conditions that ean not 
be controlled by the holder, such uncertainty destroys the 
negotiability of the note in the hands of one who has notice 
of these conditions in the mortgage. 

But the provision does not relate to the indebtedness. 
It is the agreement of the makers of the mortgage, and 
not of the maker of the note alone; and it is to pay “all 
taxes and assessments levied upon the holder of the mort- 
gage for and on account of the same,” and not upon the 
credit represented by the note. The evidence shows ‘that 
the mortgagee was a Massachusetts corporation, and was 

*35 L. R. A., 536. 
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engaged in the business of negotiating loans in the various 
states, taking notes and securities therefor to be sold in 
foreign countries; and the provision was plainly intended 
to meet the conditions which obtain in some jurisdictions, 
where the taxes chargeable against lands are assessed 
against both mortgagor and mortgagee in proportion to 
their several estates in the land. The effect of the pro- 
vision would then be to maintain the securities intact, and 
would not affect the indebtedness itself. Agreements to 
protect the security from taxes or other depreciation do 
not render the amount of the indebtedness itself uncer- 
tain. 

This, then, was a negotiable note, and payment to one 
who did not and could not produce the note, without proof 
that the party to whom payment was made was the owner 
of the paper, or the agent of the owner authorized to re- 
ceive the money for him, is no defense against the note in 
the hands of an innocent purchaser. 

The decree of the district court is reversed and the cause 
remanded, with directions to enter a decree of foreclosure 
as prayed. 

REVERSED AND REMANDED. 


On April 22, 1903, the following opinion on rehearing 
was filed: 


1. Mortgage: ConpiTion: Notre: NecoTiaBILITY. The condition in 
a real estate mortgage securing a note otherwise negotiable 
that ‘“‘the said parties of the first part hereby agree to pay all 
the taxes and assessments levied upon said premises and all 
taxes and assessments levied upon the holder of the mortgage 
for and on account of the same,” destroys the negotiability of 
the note. 


2. ote: PurcHASE: MorraacE: ASSIGNMENT: Notice oF CONTENTS 
or MortGAGE. One who purchases a note and takes the mort-. 
gage and assignment thereof with the note is chargeable with 
notice of the contents of the mortgage. 


MorTGAGE: Non-NEGOTIABLE: NOTICE: TRANSFER: SATIS- 
FACTION: PAYMENT. The maker of a note and mortgage not 
negotiable, who has no notice of a transfer of the papers, may 
satisfy the same by payment to the payee named. therein. 
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SEDGWICK, J. 


In the former opinion in this case (ante, page 280) it 
was held that the provisions there quoted from the note 
and mortgage did not destroy the negotiability of the note. 
A rehearing was allowed mainly for the consideration of 
that question. The oral arguments on this hearing were 
largely devoted to two propositions: 

1. Should the conditions of the mortgage as distin- 
guished from those in the note itself be held to affect 
the negotiability of the note? Upon this question we are 
entirely satisfied with the views expressed in the former 
opinion. If the terms and conditions of the mortgage are 
limited to the proper province of the mortgage—that is, to 
provide security for the indebtedness—its provisions re- 
lating solely to the security will not affect the negotiability 
of the note. If the holder of the note is compelled to pay 
the taxes or insurance on the mortgaged property to pro- 
tect the security, and is afterwards allowed to recover the 
amount so paid in addition to the principal indebtedness, 
this does not affect the amount of the indebtedness itself. 
The mortgagee has no interest in the mortgaged property 
except a collateral and contingent one. The liability for 
these expenses is upon the mortgagor. If he shirks this 
responsibility and compels the mortgagee to assume it, 
equity allows the mortgagee to add the payment so made 
to his mortgage. This right has long been established 
as an essential element of the mortgage itself. It can not 
be held to destroy the negotiability of the note, unless 
the fact that the execution of the note is accompanied by 
the execution of a mortgage securing it is to have that 
effect. This principle applies to all agreements of the 

- mortgagor to preserve the collateral security. It does not 
affect the rule that the two instruments when executed at 
the same time must be construed together. The provisions 
contained in the mortgage to protect the securities, which 
would be implied and enforced upon settled principles of 
equity whether expressed in the mortgage or not, can not 
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be held to render the note non-negotiable. As shown in 
the former opinion, provisions as to the indebtedness itself 
should properly be, and generally are, expressed in the 
note. If agreements in regard to the indebtedness are in- 
serted in the accompanying paper executed at the same 
time with the note, and as a part of the same transaction, 
they must be construed with the note. If such agreements 
render the amount that the holder of the note can demand 
on the indebtedness itself uncertain, the note is non-ne- 
gotiable in the hands of one who takes it with notice. The 
reasonableness of this rule would probably not be doubted 
in case the accompanying paper was not a mortgage, but 
was executed for the sole purpose of modifying the terms 
of the note, or to make its payment depend upon conditions 
expressed in the accompanying paper. The reason seems 
to be equally apparent when modifications of the terms of 
the note or limitations imposed upon the collection of the 
indebtedness itself are inserted in the accompanying mort- 
gage. Such provisions in the mortgage are to be construed 
with the note. If the contract, so construed, renders the 
amount that may be demanded upon the indebtedness itself . 
uncertain, one who takes the note, with notice of the limi- 
tations in the mortgage, is not entitled to protection as an 
innocent holder. 

It is said by the plaintiff that there are two causes of 
action—“one at law upon the bond, seeking personal lia- 
bility regardless of the lien; the other a proceeding to en- 
force the security regardless of the personal liability.” 
This is true, but in an action at law upon the note, and 
without seeking to enforce the security, the plaintiff no 
doubt might allege that in a writing executed with the 
note, and as a part of the same transaction, it was agreed 
that the maker of the note should pay taxes that might be 
assessed against the holder of the note by reason thereof, ~ 
and that such taxes were assessed and had been paid by the 
note-holder; and there is no doubt that such taxes so paid 
might, in such an action, be included in the recovery. If 
such recovery could be had when the agreements to pay 

OL 
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such taxes were in an accompanying paper executed for 
that purpose alone, no reason is perceived why recovery 
might not also be had in the same manner if such agree- 
ments were contained in a mortgage executed at the same 
time with the note and as a part of the same transaction. 

2. Do the provisions of this mortgage relating to the 
indebtedness itself render the amount that may be de- 
manded thereon by the holder uncertain? Upon this hear- 
ing we have been assisted by a strong brief and able argu- 
ment upon this question. We quote from the brief: 

“Tt is said in the body of the opinion that the provision 
was ‘plainly intended to meet the conditions which obtain 
in some jurisdictions, where the taxes chargeable against 
lands are assessed against both mortgagor and mortgagee 
in proportion to their several estates in the land.’ By what 
process of reasoning is this made so plainly to appear? 
The mortgagors had already positively agreed in the fol- 
lowing language: ‘The said parties of the first part hereby 
agree to pay all taxes and assessments levied upon said 
premises’—meaning the real estate covered by the mort- 
gage. This provision seems to be as broad as language can 
make it, and certainly would be construed to cover any 
part of the taxes against the real estate that the mortgagee 
might become liable for. Al] can not be construed to mean 
less than the whole. It would seem, then, to be the duty 
of the court to give some meaning and force to the further 
agreement. to pay all taxes and assessments levied upon the 
holder of the mortgage for and on account of the same. 
It secs perfectly plain to the writer that the latter pro- 
vision was intended to cover the tax for which the holder 
of the mortgage would thereafter become liable on account 
of the ownership of the credit represented by the mortgage 
and note.” 

This reasoning seems to us to be sound. To construe the 
provisions in question to mean that the mortgagor should 
pay all taxes levied on the premises including taxes 
charged against the holder of the mortgage on account of 
the mortgaged property, is not so obvious and natural as 


Vou. 65] JANUARY TERM, 1902. 391 


Consterdine v. Moore. 


to treat the word “same” as relating to the word “mort- 
gage,” as its nearer position in the sentence would indicate, 
rather than to the more remote “premises.” If the former- 
meaning were intended, the expression “including all taxes 
levied,” etc., would have been more apt than the expression 
used. Giving the ordinary and natural meaning to all the 
words used in the provisions, it seems to us, upon further 
consideration, that the intention was that the mortgagor 
should not only pay the taxes assessed against the mort- 
gaged property, but also the taxes that the mortgagee 
might become liable for as the owner of the credit repre- 
sented by the paper. Such credits are taxable under the 
laws of this state, and therefore presumably so in other 
jurisdictions. When levied they are not a lien upon the 
mortgaged property, but are collectible from the holder 
of the credit as any other personal taxes. The amount, 
then, that may be demanded upon the note would depend 
upon uncertain conditions “that can not be controlled by 
the holder of the paper,” and as pointed out in the former 
opinion, would destroy the negotiability of the paper. The 
note not being negotiable, the plaintiff, who purchased and 
took the mortgage with the note, must be held to have had 
notice of its conditions, and is not an innocent purchaser. 
Under such circumstances, payment to the original payee 
by the mortgagor, who had no notice of the transfer of the 

papers, would satisfy the mortgage. 
The former judgment of this court is vacated and the 
judgment of the district court 
AFFIRMED. 


J. CONSTERDINE, APPELLEE, V. THOMAS E. MOORE ET UX., 
IMPLEADED WITH BANK OF MILLER, APPELLANT.* 
FILED JULY 1, 1902. No. 10,647. 


1. Note: INpoRSEMENT “WITHOUT RECOURSE”: NEGOTIABILITY: INNO- 
CENT PurcuaseR. The indorsement upon a note as follows: 
“Pay to the order of ............ without recourse,” made and 


* Rehearing allowed. Judgment below reversed. See opinion, page 
296, post. 
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signed by the payee, does not destroy the negotiability of the 
note in the hands of an innocent purchaser for value, in the 
regular course of business. 


2. Negotiable Note: PAYMENT: OWNER: AGENT: BURDEN OF PROOF. 
If the maker of a negotiable note pays the same to one who 
does not and can not produce the paper, he thereby assumes 
the burden of proving that the party to whom he pays the 
money is the owner of the paper or the authorized agent of the 
owner to reeeive the money for him. 


3. Promissory Note: MortcaGcE: TaxkEs: INSURANCE PREMIUMS: AGREE- 
MENT TO Pay: PayMENT BY MORTGAGEE: DEFAULT OF -Monrt- 
Gacor: DecLaRING DEBT DUE: NEGOTIABILITY OF INSTRUMENT. 
The agreement in a mortgage to pay insurance premiums and 
taxes on the property mortgaged, will not render the note 
which it is given to secure non-negotiable; nor will the agree- 
ment that if the mortgagor fails to pay such insurance and 
taxes, the mortgagee may declare the whole debt due and 
payable at once, or may elect to pay the same and declare 
the whole debt due. 


APPEAL from the district court for Dawson county. 
Heard below before SULLIVAN, J. Affirmed. 


Willis L. Hand, for appellant. 
Flansburg & Williams, contra. 


SEDGWICK, J. 


This action was begun in the district court of Dawson 
county to foreclose a real estate mortgage. There was a 
decree foreclosing the mortgage, and the defendant has ap- 
pealed. 

The note and mortgage were executed by the defendant 
Thomas E. Moore and wife to the Globe Investment Com- 
pany. The defendant Bank of Miller afterwards bought 
the mortgaged property subject to the mortgage, and now 
defends in this case. Soon after the note and mortgage 
were executed and delivered the payee, the Globe Invest- 
ment Company, sold the papers to parties who afterwards, 
and before the note became due, sold and assigned them 
to the plaintiff. Afterwards the defendant bank paid the 
mortgage note in full to the original payee, the Globe 
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Investment Company, but payment has not been made to 
this plaintiff. The indorsement on the note was: “Pay to ° 
the order of ——————— without recourse. Globe Invest- 
ment Company, J. Lowell Moore, Treasurer.” 

The first contention is that the plaintiff is not entitled 
to protection as an innocent bona-fide indorsee under this 
indorsement. This contention can not be sustained. A 
blank indorsement, until it is filled up and made special, 
is equivalent to a bill of exchange payable to bearer. E’v- 
erett v. Tidball, 34 Nebr., 803, 806; 2 Randolph, Commer- 
cial Paper [2d ed.], 705, and cases cited. The holder 
may, at his option, complete the indorsement by insert- 
ing the name of the indorsee; and this he can do either 
before or after he begins suit thereon. Hvans v Gee, 11 
Pet. [U. S.], 80, 9 Law. Ed., 639; Maxwell v. Vansant, 
46 Ill., 58; 1 Randolph, Commercial Paper, 181. The 
holder, in filling the indorsement, may write any words 
over the name of the indorser which do not enlarge his 
liability as indorser. To fill the blank with the name of 
the indorsee would restrict the present indorsement, and 
is not necessary to the negotiability of the note. 

The case of Gaylord v. Nebraska Savings & Exchange 
Bank,* 54 Nebr., 104, is cited as holding a different 
doctrine. In that case a stranger to the paper who 
had the note in his possession as .agent of the payee, 
wrote on the back of the note, “Pay to the order 
of,” and sent it to the payee, advising her to sell 
the note and invest the proceeds, and representing 
to her that he would sell the note for her and make a 
more profitable investment of the proceeds. She there 
upon wrote her name under the words indorsed on the 
note, and returned it to the agent, who deposited the 
same as collateral security for indebtedness of the co- 
partnership of which he was a member, and did not ac- 
count to his principal for the proceeds. In an action for 
conversion, brought against the bank by the payee to 
recover the value of the note, it was held that instructing 

*69 Am. St. Rep., 705. 
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the jury to find a verdict for defendant was error. This 
conclusion might be justified on the ground that in view 
of the peculiar form of the indorsement, the circumstances 
surrounding the transaction would furnish sufficient 
evidence of notice to the bank to require that issue to be 
submitted to the jury. In the case at bar the proof is 
clear that the payee sold the note in the regular course 
of business, indorsed its name thereon, and delivered it 
to the purchaser. Under such circumstances, there is no . 
reason for holding that the incomplete special indorse- 
ment written by the payee over its name would affect the 
negotiability of the note in the hands of subsequent 
holders. 

2. It is also contended that the evidence establishes 
that the Globe Investment Company, at the time the de- 
fendant bank paid the money, “was agent for the plaintiff 
to collect and receive the money.” The defendant, having 
paid the money to one who did not and could not produce 
the note, he has thereby assumed the burden of showing 
that the party to whom he paid the money was the owner 
of the paper, or the authorized agent of the owner to 
receive the money for him. The payee, the Globe Invest- 
ment Company, sold the paper to John Stuart & Com- 
pany, Limited, of England, who in turn sold it to this 
plaintiff. There is considerable evidence in the record 
in regard to the business relations of the Globe Invest- 
ment Company and John Stuart & Company, Limited, and 
of the course of business between them, and it is earnestly 
insisted that the Globe Investment Company was the agent 
of John Stuart & Company in the collection of its loans 
in general, and particularly in relation to the loan in 
question; and it is shown that John Stuart & Company, 
several months before this paper became due, instructed 
the Globe Investment Company to make collection of the 
paper; but itis not necessary to determine the legal effect 
of the relations existing between these two companies, 
which was the controlling consideration in Stuart v. 
Stonebraker, 63 Nebr., 554. The evidence is not contra- 
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dicted that this plaintiff bought the paper from John 
Stuart & Company, Limited, on the 27th day of March, 
1890, which was but a few months after the note was 
given, and that he held the paper himself until a short 
time before the note became due. He then took it to 
John Stuart & Company, Limited, and instructed them to 
forward it for collection. They forwarded the note to 
Kidder, Peabody & Company, who presented it for pay- 
ment to the Globe Investment Company, and payment was 
refused. The evidence that this plaintiff was an innocent 
purchaser of the note, and that he never authorized the 
Globe Investment Company to make this collection for 
him, either directly or through John Stuart & Company, 
Limited, is abundantly sufficient to support the finding 
of the trial court. 

3. The appellant in his brief urges that the note was 
not negotiable because of agreements contained in the 
mortgage that the maker should pay insurance premiums 
and taxes on the mortgaged premises, and that if the 
maker failed to pay in accordance with the terms of the 
paper, the mortgagee or its assigns might declare the 
whole debt due and payable at once, or might elect to 
pay the taxes and insurance, and even, in such case, might 
declare the whole debt due. 

The note and mortgage, having been executed at the 
same time, and having been transferred together, they 
must be construed together, and the provisions of the 
mortgage relating to the indebtedness itself would have 
the same effect as though they were incorporated in the 
note; but the provisions referred to relate only to the 
security, which is collateral to the indebtedness, and 
such provisions do not affect the negotiability of the note. 
There is no agreement to pay the taxes that might be 
assessed upon the indebtedness itself, nor any other pro- 
vision which would render the amount of the indebtedness 
or the time of payment uncertain within the rule adopted 
by this court. In Stark v. Olsen, 44 Nebr., 646, it was held 
that neither the provision to pay attorney’s fee, nor that 
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if default be made in the payment of any interest coupon, 
the principal sum may at the option of the holder of the 
note become due and payable without further notice, 
would affect the negotiability of the note; and the pro- 
visions of this note are within the same rule. 
The decree of the district court is 
: AFFIRMED. 


The following opinion was filed on rehearing on October 
7, 1903: 


1. Mortgage: NEGOTIABLE NoTE: Security INcIDENT TO DERT: TRANS- 
Fer. A real estate mortgage given to secure a negotiable note 
is a mere incident to the debt, and is transferred by a transfer 
of the note. Webb v. Hoselton, 4 Nebr., 308. 


: Provision IN MortTGAGE AFFECTING 
INDEBTEDNESS: ConsTRUCTION. A note and mortgage executed 
and delivered together as one transaction will be construed 
together. Provisions in the mortgage affecting the indebted- 
ness itself will be construed with the note. Grand Island Savings 
é& Loan Ass’n v. Moore, 40 Nebr., 686. 


3, ——: ——: ———: ——_: ———_: ———-: SALE anpD DELIVERY: 
PurRcItASER: NoTIcE. When the note and mortgage and an 
assignment of the mortgage are sold and delivered together, 
the purchaser will be charged with notice of the contents of the 
papers. 


4. Non-Negotiable Note: TRANSFER: NOTICE: PAYMENT TO ORIGINAL 
Payee. The maker of non-negotiable papers, who has no notice 
of a transfer thereof, may make payment to the original payee. 


SEDGWICK, J. 


After the decision of Garnett v. Meyers, ante, page 287, 
a rehearing was granted in this case, and in others involv- _ 
ing the same questions. Upon this hearing the plaintiff’s 
attorney has furnished us an able and exhaustive argument 
upon the questions involved, which has been of great as- 
sistance to us. Questions involving the negotiability of 
notes secured by mortgages:and other collaterals have fre- 
quently been considered by this court. As early as 1876 
it was determined in Webb v. Hoselton, 4 Nebr., 308, that 
“A bona-fide purchaser, for value, of a negotiable promis- 
sory note, secured by mortgage, before maturity and 
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without notice, takes the mortgage as he does the note, 
discharged of all equities which may exist between the orig- 
inal parties,” and also that “The mortgage is a mere inci- 
dent to the debt and passes with it.” These principles have 
been since adhered to, and so it was said in the first opinion 
of Garnett v. Meyers: “The long established and general 
rule is that if the note is in form negotiable, a sale and 
transfer of the note transfers the mortgage.” In Webb v. 
Hoselton the security was in the form of a deed of trust. 
Its sole object was to secure the payment of the note. It 
does not appear to have contained any provisions affecting 
or limiting the indebtedness itself, and the effect of such 
provisions when incorporated in the mortgage or deed 
securing the note was not considered. 

2. That the note and mortgage, when executed and de- 
livered together as one transaction, will be construed to- 
gether, is not a new doctrine in this state. Grand Island 
Savings & Loan Ass’n v. Moore, 40 Nebr., 686, and 
Scieroe v. First Nat. Bank of Kearney,50 Nebr., 612, were 
cited as establishing the proposition as the doctrine of this 
court. In the former case there is a somewhat extensive 
discussion of the question, and the conclusion is that the’ 
provision in the mortgage that “if the mortgagors should 
fail to pay the money when due * * * the plaintiff 
might elect to pay the same and declare the whole amount 
due and payable at once” gave the holder of the papers the 
right upon such failure “to elect to declare the whole debt 
due, not only for the purpose of foreclosing, but also for 
the purpose of enforcing the personal liability.” The con- 
clusion is fortified by the consideration and discussion of 
authorities from this and other courts, and is considered as 
settling the law of this state upon that question. In the 
course of the opinion it is said: “The writer was at first 
of the impression that where the note is absolute and the 
mortgage contains such a provision, the provision should 
be restricted to the remedy by foreclosure, rendering the 
debt due for the purpose of foreclosure only, but leaving 
the maturity of the debt for the purpose of enforcing the 
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personal liability to be determined by the note itself. The 
adjudications do not, however, bear out this view. In this 
state it has been determined that in deciding such questions 
the note and mortgage should be construed together. 
Fletcher v. Daugherty, 13 Nebr., 224; Lantry v. Irench, 
33 Nebr., 524. This principle alone would not be decisive 
of the question, for the reason that, construing the two in- 
struments together, the fact that the stipulation referred 
to was contained in the mortgage and not in the note, 
might be taken as an evidence of the intention of the par- 
ties to restrict the effect of the stipulation to the en- 
forcement of the mortgage. * * * Jurst Nat. Bank of 
Sturgis v. Peck, 8 Kan., 660, was a suit upon notes under 
similar conditions. The court there held, in an opinion by 
Brewer, J., that the notes and mortgage were to be con- 
strued together, that all the notes became due upon 
the failure to pay one, and that the statute of limitations 
ran against all from that time.” It may be said that this 
opinion determines the law of this state to be that condi- 
tions inserted in the contemporaneous mortgage which 
clearly and necessarily relate to the indebtedness itself, 
and manifestly constitute an attempt to modify or enlarge 
the terms of the note will be construed with the note, and 
parties chargeable with notice of such provisions will be 
bound thereby. This decision, so far as the writer is 
aware, has not been criticised by this court, but, on the 
other hand, has been followed as authority, and it is not 
perceived that parties dealing with commercial paper have 
cause to complain of such a rule. The rule itself does not 
trench upon the sacredness of commercial paper under the 
law merchant. The parties who attempt to make a promis- 
sory note mean one thing to one person and another thing 
to other persons; who want to hold the note out to the 
world to be that which they have expressly agreed it shall 
not be; who seek to set it afloat with a string attached 
which may or may not be used to control the note as their 
interests may thereafter demand, are responsible for the 
uncertainty that attaches to such securities. If doubtful, 
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conflicting, and uncertain provisions in the contract result 
in rendering such papers non-negotiable, the remedy is to 
limit the provisions of the mortgage to their proper func- 
tions of securing the indebtedness, and define the terms of 
the indebtedness in the note which is given for that pur- 
pose. See, also, Seteroe v. First Nat. Bank of Kearney, 50 
Nebr., 612; 1 Randolph, Commercial Paper, 198. 

3. The note and mortgage, together with an assignment 
of the mortgage, were sold and delivered to the plaintiff. 
It is idle to argue that under such circumstances the plain- 
tiff was not bound to take notice of the provisions of the 
papers which he purchased. 

4. The provision of the mortgage which was held to 
’ affect the negotiability of the note is copied in full in the 
first opinion in Garnett v. Meyers, ante, page 280. The 
note and mortgage in this case were identical in their pro- 
visions with the papers involved in Garnett v. Mcyers. 
Upon this hearing it was strenuously contended, and is 
ably and exhaustively argued in the brief, that these pro- 
visions were not intended to and did not affect the in- 
debtedness itself, but relate only to the security, and 
ought not, therefore, to render the note non-negotiable. 

The question thus presented is not free from difficulty, 
but we are inclined to adhere to the construction placed 
upon these provisions upon the'second hearing of Garnett 
v. Meyers. After fully providing for the protection of the 
securities, other conditions are inserted which seem to 
have no meaning, unless they are construed to protect the 
holder of the securities against taxes that may be imposed 
upon these securities. If this is their meaning and in- 
tention, there can be no doubt that such conditions render 
the amount that the mortgagor may be compelled to pay 
upon the indebtedness, as a part thereof, uncertain; which 
would clearly render the paper non-negotiable. The pa- 
pers being non-negotiable, payment to the original payee 
without notice to the payor of any transfer of the papers 
will discharge the paper. 

The brief and argument of appellant are mostly em- 
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ployed in the consideration of questions of fact as dis- 
closed by the evidence. But these considerations are 
unimportant in view of the conclusion reached in the 
foregoing discussion which requires a reversal of the 
judgment below. 

The judgment heretofore rendered is vacated, the judg- 
ment of the district court is reversed, and the cause re- 
manded with instructions to dismiss the case. 


REVERSED AND REMANDED. 


C. T. BRADBURY, APPELLEE, V. CLARENCE H. DILLON ET UX., 
' APPELLANTS. 


E. D. PocHIN, APPELLEE, Vv. MALONA CUMMINGS ET AL., 
APPELLANTS. 


“Finep Jury 1, 1902. Nos. 10,793, 10,794. 


Foreclcsure: PLACE oF PAYMENT: STARE DECISIS. 


APPEALS from the district court for Dawson county. 
Heard below before SULLIVAN, J. Affirmed. 


George C. Gillan and Wm. Neville, for appellants. 
Flansburg & Williams, contra. 


SEDGWICK, J. 


These two cases were argued and submitted together. 
They were actions to foreclose real estate mortgages. The 
notes which the mortgages were given to secure were by 
their terms payable at the office of the Globe Investment 
Company, and of necessity the plaintiffs had to present 
the coupons at that office as they matured, as well as the 
principal note, in order to receive payment thereon, and 
the defendants below were required by the terms of their 
notes to make payment at the office of said company. The 
trial court found that the company was not the agent of 
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the holders of the notes and mortgages to make collection 
for them, and this finding is supported by the evidence. 
Decrees were entered foreclosing the mortgages as prayed, 
and the defendants appealed. The facts in the two cases, 
respectively, are substantially identical with the facts in 
Garnett v. Myers, ante, page 280, and for the reasons given 
- in the opinion in that case the decrees of the district court 
rendered in these cases are respectively 
AFFIRMED. 


NoRTHERN COUNTIES INVESTMENT TRUST, APPELLANT, V. 
ELIZABETH EDGAR ET AL., APPELLEES.* 


ra 


Fitep Juty i, 1902. No. 11,045. 


Stare Decisis. Garnett v. Meyers, decided at the present session, upon 
a similar state of facts, is followed, and the decree herein re- 
versed and the cause remanded, with direction to enter a decree 
of foreclosure as prayed. 


AppEAL from the district court for Hamilton county. 
Heard below before BaTEs, J. Reversed. 


Flansburg & Williams, for appellant. 


Hainer & Smith and J. W. Sparks, contra. 
SEDGWICK, J. 


This was an action to foreclose a mortgage upon real 
estate. There was a decree in the court below for de- 
fendants and plaintiff appeals. 

The defendants gave to the Globe Investment Company, 
a Massachusetts corporation, doing a business at Boston, 
their promissory note, secured by this mortgage. The 
investment company immediately sold the note and mort- 
gage to an English company, having its place of business 
at Manchester, England, and a few days later this com- 
pany sold the note to the plaintiff, which is also an 


Rehearing allowed. Judgment below affirmed. See opinion, page 
303, post. 
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English corporation. | The note was negotiable in form, 
and was regularly indorsed and delivered to the plaintiff. 
There is no question that the plaintiff was a bona-fide 
purchaser of the note for full value in the regular course 
of business. The original payee of the note, upon selling 
the same, indorsed its guaranty of payment thereon, and 
the place of payment was by the terms of the note at the 
office of the payee in Boston. As the interest coupons 
became due from time to time the plaintiff sent them for 
collection to the place of payment designated therein, and 
the guarantor, as above stated, paid the same, and then 
forwarded them to its western agent for collection, who 
obtained payment from the makers. When the principal 
note became due there was an agreement made between 
the original payee and the maker, extending the time of 
payment for one year, but this was without the knowledge 
of the plaintiff herein. At the expiration of the time of 
the extension the maker of the note paid to the original 
payee the full amount of the principal and interest of the 
debt. The original payee was then insolvent, and the 
plaintiff never received the money, but the mortgagors 
were ignorant of these facts until afterwards. No assign- 
ment of the mortgage was put upon record, and the mort- 
’ gagor acted in perfect good faith, without any notice that 
the original payee was not at all times the owner of the 
paper. On the other hand, the plaintiff also acted in good 
faith, kept the note in its own possession from the time 
of the purchase of the same, forwarded the coupons and 
the principal note to the place of payment named therein, 
as above stated, for payment, and did not authorize the 
payee to act for it in any respect, or in any way counte- 
nance any pretensions of the payee that it owned the note 
or had any right to act for the plaintiff in connection 
therewith. The question is, which of the two innocent 
parties must suffer the loss caused by default of the orig- 
inal payee. The facts are substantially the same as in the 
case of Garnett v. Meyers, ante, page 280. The defendant 
having paid his money to one who did not and could not 
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produce the note, and having failed to show that the party 
to whom he paid it was the owner thereof, or was author- 
ized by the owner to receive payment, and defendant not 
having been misled by any act of the plaintiff to suppose 
that such a payment was authorized, can not now defend 
against the true owner of the note, an innocent purchaser 
in the usual course of business. The decree of the district 
court is therefore reversed and the cause remanded, with 
direction to enter a decree of foreclosure as prayed in the 
petition. 
REVERSED AND REMANDED. 


The following opinion was filed on rehearing October 7, 
1903: 


SEDEWICK, J. 


A rehearing was allowed in this case in view of the con- 
clusion reached, in the recent hearing in Garnett v. Meyers, 
ante, page 287. The obligations sued upon are identical 
in their provisions with those involved in Garnett v. 
Meyers and in Consterdine v. Moore, ante, page 296. 

For the reasons there given the judgment heretofore 
rendered in this cause is vacated and the decree of the 
lower court is 

AFFIRMED. 


Emma E. WOLF, APPELLEE, V. JOSEPHINE HASLACH, AP- 
PELLANT. 


Firep JuLy 1, 1902. No. 11,609. 
Commissioner’s opinion, Department No, 1. 


1. Bill of Sale: REVERSIONARY INTEREST: NoMINAL CONSIDERATION: 
PAROL EvipENCE OF CONSIDERATION. A bill of sale of a rever- 
sionary interest in funds belonging to an estate, which recites 
a consideration of one dollar, does not prevent evidence by 
parol that the real consideration was that the assignee should 
hold the funds on the same terms, and for the same purposes 
as an executor had previously done. 


2. Trust in Chattels: ABSENCE OF FraAuD: AGREEMENT. As between 
the parties, and in the absence of fraud, an agreement creating 
a trust in chattel property need not be in writing. 
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APPEAL from the district court for Platte county. Heard 
below before HOLLENBECK, J. Affirmed. . 


McAllister & Cornelius, for appellant. 


Reeder & Albert and R. W. Hobart, contra. 
Hastings, C. 


This case is an appeal from a decree of the district 
court for Platte county, perpetually enjoining defendant 
Josephine Haslach from collecting or attempting to col- 
lect from Theodore Wolf $3,000, and interest from January 
4, 1900, and enjoining Theodore Wolf from paying it to 
her. The decree also appointed Hans S. Elliott trustee 
of the fund in the hands of Theodore Wolf, and authorized 
him to collect it from Theodore Wolf, with 6 per cent. 
per annum interest from January 4, 1900, and invest 
it to the best advantage, and pay the interest to Mrs. 
Haslach during her life, and at her death pay the prin- 
cipal to the plaintiff. The trustee was empowered to use 
$66.66 annually of the principal, if necessary, to maintain 
Mrs. Haslach. The trustee was required to give bond, and 
costs were taxed to Josephine Haslach, and she excepted 
and appeals from the decree. 

At some time prior to 1888, Max Haslach died in Mercer 
county, New Jersey, and bequeathed his household furni- 
ture to Josephine Haslach, his widow. The rest of his 
property he left to his executor; the income to be paid to 
the widow semi-annually and on her death or remarriage 
to go to the testator’s three children in equal shares. If the 
income was insufficient to support the widow in comfort, 
then not to exceed $200 per annum might be applied to 
that purpose. The children seem to have removed to the 
west in 18838 or before. In that year Irs. Haslach visited 
them in Iowa. Her son-in-law Theodore Wolf proposed 
to pay her 7 per cent. per annum for her money. There 
was $3,000 bearing 6 per cent. in New Jersey and $3,000 
bearing 5 per cent. interest, and a house worth about 
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- $3,000. The latter was sold later for $2,800. In 1889 the 
following assignment was executed by the son and his 
wife and the daughters and their husbands: 

“Know all men by these presenis: That we, Henry M. 
Haslach and Mary E. Haslach, his wife, of the town of 
Lyons, county of Clinton, and state of Iowa, Theodore 
Wolf and Emma E. Wolf, his wife, of the town of Creston, 
in the state of Nebraska, and. William Henry Beck and 
Josephine Beck, his wife, of the city of Trenton, in the 
county of Mercer, and state of New Jersey, in considera- 
tion of one dollar, lawful money of the United States, to 
us paid, before the sealing and delivery of these presents, 
the receipt ‘whereof is hereby acknowledged, have sold, 
assigned, transferred and set over, unto Josephine Has- 
lach, of the city of Trenton aforesaid, all our right, title 
and interest in and to the estate, both rea] and personal 
of Max Haslach, deceased, to which we or either of us 
have any right, title or interest either by purchase, 
descent or devise, or in any other manner or way, and we 
do each and every [one] of us authorize and empower the 
said executor of the said Max Haslach, deceased, to pay 
unto the said Josephine Haslach, our shares or share of 
the said estate, or such part thereof as may be in his 
hands as personal property, hereby waiving all benefit, | 
profit, or advantage that may or might accrue to us to the 
contrary, notwithstanding. In witness whereof we have 
hereunto set our several hands and seals this twenty-eighth 
day of November, eighteen hundred eighty-eight.” 

Eight thousand seven hundred dollars was placed in 
the hands of Theodore Wolf, and some securities given to 
Mrs. Haslach. The matter seems to have run on until in 
1897. Mrs. Haslach and some of her children became dis- 
satisfied with Wolf’s securities, and concerned for the 
safety of the fund. An action was instituted which re- 
sulted in a decree against him for $8,700. This seems to 
have been all paid except $3,000. Emma Wolf, the wife 
of Theodore, and the daughter of Mrs. Haslach, brought 


this actien to enjoin the collection of the remainder, and 
27 
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obtained the appointment of a trustee to manage it ac- 
cording to the terms of the will; alleging that her mother 
was insolvent and was claiming an absolute ownership 
under the assignment, instead of her life interest, as pro- 
vided by the terms of the will. The daughter also claimed 
that the assignment was merely in order to facilitate the 
. removal of the funds from New Jersey and from the 
custody of the executor to Nebraska, and to the charge of 
Mr. Wolf. She further declared that it was agreed that 
$3,000 of the money should remain in Mr. Wolf’s hands 
till the mother’s death, and then be paid to Mrs. Wolf; the 
mother to have the interest. Mrs. Haslach answered, ad- 
mitting the facts alleged, down to and including the exe- 
cution of the assignment, and denied the rest. At the 
trial the daughter and her husband testified to the 
arrangement that the $3,000 should remain with Mr. Wolf 
till the mother’s death, and then be paid to Mrs. Wolf, and 
that the assignment was simply to help the transfer of the 
fund west. The mother and another son-in-law, Beck, 
testified that there was no arrangement of the kind, and 
that all the money was simply loaned for five years at 
7 per cent. per annum. 

_ The trial court having found for plaintiff on this 
- evidence, which is admittedly conflicting, Mrs. Haslach’s 
appeal now rests on the proposition that the evidence to 
show the matters extraneous to the assignment is inad- 
missible, First, as attempting to vary a written instru- 
ment by oral evidence; and, second, as attempting to 
establish a trust in the same manner. Some claim is made 
that the decree is not supported by sufficient evidence, But 
appellant’s own statement of what it is, shows a conflict 
as to the essential matters. These are, of course, the 
question as to whether the assignment was simply to 
facilitate the removal of the funds west, and whether it 
was arranged that Mr. Wolf should hold the $3,000. If 
these matters were proper to be shown, there is enough to 
warrant a court in finding they were shown. There was 
also enough of claim that the assignment was absolute 


Vou. 65] JANUARY TERM, 1902. "307 


Wolf v. Haslach. 


to warrant the court in appointing another trustee, if 
Mrs. Haslach’s holding of the securities was simply that 
of trustee. It, therefore, seems that the main question is 
simply whether, under the circumstances, the evidence to 
make the assignment one in trust was properly received 
and should be now considered. It was nearly all of it 
taken without objection, and none of it objected to at the 
time as tending to vary the terms of a written instrument. 
The objection does not seem well taken. The assignment 
is unilateral. It purporis to convey to the mother all the 
rights of the heirs in the trust fund. It recites a con- 
sideration of one dollar. Does evidence that this transfer 
was made by the grantors merely to enable the life bene- 
‘ficiary to transfer the funds to another place of invest- 
ment, and was so accepted by her, vary or contradict this 
agreement? The answer at once is that it does contradict 
the recital of the consideration. The consideration re- 
cited is one dollar. The evidence is that nothing was paid. 
The evidence is that the consideration was the removal 
of the funds, and finding of a new investment for them, 
and the arrangement that the assignee hold them subject 
to the trust. ‘The parol-evidence rule” is stated by an 
English judge as simply requiring, when the parties have 
put their agreement in writing, that the writing shall be 
taken to show what the agreement is. The recital of the 
consideration, however, has not the same conclusiveness. 
It has been often held that the consideration of a bill of 
sale may be shown to have been different from that re- 
cited. 1 Greenleaf, Evidence, sec. 285; 2 Jones, Evidence, 
sec. 475; Nedvidek v. Meyer, 46 Mo., 600; Halpin v. Stone, 
_ 78 Wis., 188. Numerous cases to the same effect will be 
found in Century Digest, vol. 20, col. 2733 and following. 
There seems no reason why it was not competent for the 
plaintiff to prove, if she could, that the real consideration 
for this assignment was the agreement that the mother 
should hold the funds on the same terms as the executor 
had done. The surrounding facts corroborate the claim, 
and there is evidence sufficient to support the court’s 
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finding of such an arrangement. It does not seem, either, 
that as between the parties, there was any necessity that 
the arrangement should be in writing. All the cases with 
regard to the necessity of a writing to establish a trust 
which have been cited to us involve real estate, and 
of course, are governed by the statute of frauds. There 
seems no reason why the contract, if made, was not both 
provable and valid. 2 Story, Equity Jurisprudence, sec. 
972, and note b. 

We conclude that the real question in this case was as 
to the existence of such an agreement, and as to that it is 
recommended that the judgment of the district court be 
affirmed. 


Day and KirKpatTrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Lucy ParkKesr Vv. MICHAEL J. NOTHOMB.* 
Fivep Jury 1, 1902. No. 11,908. 
Commissioner’s opinion, Department No. 1. 


Bastardy: UNMARRIED Woman: Status. The word “unmarried,” in 
section 1, chapter 37, Compiled Statutes of Nebraska, does not 
properly refer to the mother’s status at the time of making 
the complaint in bastardy, but only to such status at such 
time as it will affect the question of the legitimacy of the 
child, or the liability of the husband to support it. 


Error from the district court for Seward county. Ac- 
tion by Lucy Parker, nee Lucy West, against Michael J. 
Nothomb for bastardy. Tried below before SoORNBORGER, 
J. Reversed. 


The complaint herein made was filed after the marriage 
of the prosecutrix to one Parker; and the question at issue 


*Rehearing allowed. Reversal adhered to. See opinion, page 315, 
post. 
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was whether or not the prosecutrix should be unmarried 
when she made the complaint as well as when she bore the 
child. The briefs were full and instructive. But the 
question is so thoroughly discussed by the learned com-: 
missioner that an abstract of the briefs is deemed super- 
fluous. 


Abbott & Abbott, T. B. Parker and D. C. McKillip, for 
plaintiff in error. 


T. L. Norval, Richard 8. Norval, B. F. Norval and M. 
D. Carey, contra. 


HASTINGS, C. 


Only one question is presented in this case,—the con- 
struction to be placed upon the opening clause in section 
1 of chapter 37, Compiled Statutes, relating to illegiti- 
mate children. The provision is “that on complaint made 
to any justice of the peace in this state by any unmarried 
woman resident therein, who shall hereafter be delivered 
of a bastard child, or being pregnant with a child which, 
if born alive, may be a bastard, accusing on oath or affir- . 
mation any person of being the father of said child, the 
justice shall,’ etc. The complaining witness made the 
following complaint: “On this 2d day of April A. D. 1900 
Lucy Parker formerly Lucy West, a resident of Seward 
county, Nebraska, personally appeared before me, J. J. 
Thomas, county judge in and for Seward county and 
state of Nebraska, who being by me first duly sworn on 
her oath says that she is now a married woman but at the 
time of the birth of the child hereinafter set forth and at 
the time the same was conceived was an unmarried 
woman and resident of said county and state, and that 
she was on the 29th day of April, 1897, delivered of a male 
bastard child and that said child is now living and affiant 
further says that Michael Nothomb, name otherwise un- 
known is the father of said child, and further affiant 
sayeth not.” 

Examination was held and defendant gave bail for his 
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appearance in district court. There he pleaded “Not 
guilty.” A jury was impaneled. Objection was then 
made to the introduction of any evidence on the ground 
that, the complaint stated no cause of action. This was 
sustained, and by instruction of the court a verdict of 
not guilty returned. Motion for new trial was overruled, 
and error is brought to reverse the judgment of dismissal. 

The sole question is whether “unmarried,” in the 
statute, relates forward to the following clauses, or back 
to the complaint. Must it be the complaint of a woman 
unmarried at the time of making it, or merely the com- 
plaint of a woman unmarried when delivered of a bastard 
child or pregnant with one? It is held in Johnson v. 
State, 55 Nebr., 781, that the complainant at the time of 
the birth of the child must be an unmarried woman, and 
that the evidence must affirmatively show it. Her status 
at that time fixes that of her offspring. If she was then 
a married woman her child will not be a bastard. It is 
held in Myers v. Baughman, 61 Nebr., 818, 820, that the 
purpose of the statute is twofold: To require the puta- 
tive father to support his offspring, and to protect the 
county in which the child is born. Stoppert v. Nierle, 
45 Nebr., 105, and Ha parte Cottrell, 13 Nebr., 193, are 
cited, and are to the same effect. 

That the marriage of the mother after the status of 
her illegitimate child is fixed should be made to relieve 
its father of all responsibility, is clearly against the gen- 
eral intention and object of this statute. Her husband, 
by the mere fact of marriage, would, not be under any 
obligation to support the child. Schouler, Domestic Re- 
lations, sec. 273; Mowbry v. Mowbry, 64 IIL, 383. 

It is claimed that this statute is penal, and its provis- 
ions should be strictly construed. Such a holding is not 
in conformity with the rulings of this court. In Stoppert 
v. Nierle, supra, it is held that the number of challenges 
allowed in the selection of the jury are those provided in 
civil actions, and not those in criminal proceedings. It 
has also been frequently held that a mere preponderance 
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of the evidence is all that is necessary to uphold a verdict 
of guilty in these cases. Robb v. Hewitt, 39 Nebr., 217. A 
provision for the maintenance of helpless children other- 
wise without claim upon any one but the mother, is cer- 
tainly remedial in its nature, and, it would seem, should 
be construed as a remedial statute. 

The industry of counsel has brought together the adju- 
dications upon this subject. The holdings, where the ques- 
tion has been.directly raised in courts of last resort, seem 
to be uniformly to the effect that the provision of the 
statute has relation to the status of the mother at the time 
of the conception and delivery of the child, and not at the 
time of the making of the complaint. 

In England, under a provision that a “single woman” 
may make a complaint, it is held that a woman living 
without access of the husband answers to the description. 
Regina v. Pilkington, 2 El. & Bl. [Eng.], 546; Regina v. 
Collingwood, 12 Q. B. [Eng.], 681; Rex v. Luffe, 8 East 
[Eng.], 193. 

In Illinois, under a statute identical in meaning, and 
almost so in form, with ours, in People v. Volksdorf, 112 
Ill., 292, the precise case here was held to entitle the com- 
plainant to proceed; and the opposite holding of the 
appellate court in the same case, in 12 Bradwell, 534, was 
reversed. 

In Vermont, under a statute as follows: “That when 
any single woman shall be delivered of any bastard child, 
or shall declare herself to be with child, and such child 
is liable to be born a bastard, and shall in either case, 
charge any person, in writing or on oath,” etc., it was held 
that it was competent to proceed in the name of the woman 
under a complaint almost identical in terms with the one 
that we have here, although in that case the action was 
carried on jointly by the complainant and the town. Sisco 
v. Harmon, 9 Vt., 129. 

The court, both in Illinois and in Vermont, holds that 
the provision as to the status of the complainant, has 
reference only to the time when her child is conceived and 
born. 
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In North Carolina, under a statute like that of Vermont, 
a woman who was unmarried at the time of the birth of 
two children, after marriage to another party, entered 
bastardy proceedings against the father; and the court 
held that she was entitled to carry them on,—making the 
same holding as in Vermont as to when the requirement 
that she be a single woman should be held to have appli- 
cation. Wilkie v. West, 1 Murph. [N. Car.], 319. 

These are all the cases which counsel’s industry has 
brought forth where courts of last resort have passed upon 
this point under the state of facts here presented. 

In Ohio, in State v. Brill, 29 Weekly Law B., 190, the 
court of common pleas dismissed the complaint of a 
woman who was married at the time of filing it, though 
unmarried when her child was begotten and delivered. 
Such action is based on several opinions of the supreme 
court of that state, which are broad enough in their terms 
to include the case which the common pleas court had 
under consideration, but in each of which the status of the. 
complainant was wholly omitted to be mentioned, or else 
it appeared that she was a feme covert at the time of the 
conception and of the birth. ; 

It is contended that to restrict the application of the 
term “unmarried woman” to the time of the conception 
and birth of the child is judicial legislation, and violates 
the plain intention of the statute. It is further claimed 
that this is unnecessary, because of the following section, 
which makes provision for the county authorities bring- 
ing the action where the mother neglects to bring. or to 
prosecute it. It certainly seems harder to find authority 
under that section for the county to take action where the 
woman has done so and been denied, than it is to find 
authority for her proceeding after her marriage under 
the previous section. It could not be a neglect to bring 
or to prosecute an action which produced the failure, ex- 
cept on a much more forced construction of the statute 
than plaintiff asks here. 

Citations are given us from other states, including 
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Alabama, Florida, Kentucky and Indiana, where holdings 
have been made that it must appear that the complainant 
was unmarried. But those cases, like those in Ohio, fail 
to indicate any conclusion as to the precise question here, 
namely, when she must be unmarried. They are all cases 
in which the woman’s status does not appear at all, or else 
where her coverture at the time of birth or conception 
of the child prevented her recourse to the statute. 

It is urged that the construction sought by plaintiff 
in error would render the amendment of 1875, inserting 
the word “unmarried” in place of “any,” meaningless. 
This seems not to be the result, The intention of that 
change apparently was to do away with any attempt to 
establish bastardy by reason of non-access of the husband 
in the case of a child born of a married woman. It, seems 
also to have been intended, as is held in Johnson v. State, 
above cited, to do away with any attempt on the part of 
married persons to avoid responsibility for the support 
of offspring. Both of these objects are as completely 
reached by holding that the term “unmarried” has appli- 
cation only to the time of the conception and birth of the 
child, as by including also the time of making the com- 
plaint. As is before suggested, the husband would by the 
marriage incur no liability for another man’s child pre- 
viously born. The sole reason for holding that this re- 
quired status of the mother has relation to the time of 
filing the complaint seems to be the collocation of the 
words in the statute, and the grammatical effect of such 
collocation. This, of course, must not be arbitrarily dis- 
regarded in construing a statute. It, however, should not 
control where the intention of the legislature requires it 
to be disregarded. Schuyler v. Hanna, 31 Nebr., 307. 

The recent case, McGavock v. Omaha Nat. Bank, 64 
Nebr., 440, in this court, makes a similar holding in regard 
to the words of a contract. In that case the contract had 
reference to an extension of time on a note, which the cir- 
cumstances indicated was only to be until a certain case 
was decided in this court. The agreement provided that it 
should only be good “until said case should be decided 
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in the supreme court, or for not to exceed two years from 
the date of the agreement.” This court held that the 
intention should be gathered from the whole circum- 
stances, and that the final clause did not grant an 
alternative for, but provided a limitation upon, the pre- 
ceding one. The argument would seem at least as 
strong that the intention of the legislature was to estab- 
lish a provision for bastard children; that the amendment 
of 1875 introducing the word “unmarried” into this sec- 
tion, meant only to shut out the inquiry as to non-access 
of the husband, and the question of liability for the child 
by one marrying a pregnant woman. To do this, it is only 
needed that the requirement as to the status of the mother 
be held to apply to the time of the child’s conception and 
birth. It has been so applied in Johnson v. State, supra. 
To hold that it applies also to the time of filing the com- 
plaint would be to defeat the main purposes of the act, as 
to one class of children, by a provision as to means. It 
would be to leave the bastard whose mother should marry 
before the institution of proceedings remediless. “It is, 
as will be seen presently, construction alone which saves 
us, In many instances, from sacrificing the spirit of a text, 
or the object, to the letter of the text, or to the means by 
which that object was to be obtained. And, without con- 
struction, written laws, in fact any laws or other texts 
containing rules of actions, specific or general, would, 
in many cases, become fearfully destructive to the best 
and wisest intentions, nay, frequently, produce the very 
opposite of what it was purposed to effect.” Lieber, Her- 
meneutics, 45. 

It is recommended that the judgment of the district 
court be reversed, and the case remanded for further pro- 
ceedings. 

Day and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the case remanded for further proceedings. 


REVERSED AND REMANDED. 
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The following opinion on rehearing was filed February 
4, 1903: 


1, Construction of Statute: Strict Lerrer or Law: AssurD Con- 
CLUSION: TRUE INTENTION OF LEGISLATURE: LITERAL SENSE. In 
construing a statute, the strict letter of the law ought not to 
be followed when such an interpretation would lead to an 
unreasonable or absurd conclusion. The court will endeavor 
to ascertain the true intention of the legislature, and give it 
effect, rather than the literal sense of the terms employed. 


2. Bastard Child: Common Law: DEFINITION. At common law, a 
bastard child was one born neither in lawful wedlock nor 
within a competent time after its termination, or under cir- 
cumstances which render it impossible that the husband of its 
mother can be its father. 


3. “INegitimate Children”: SraruTe: ProsecuTrrx. Under the stat- 
ute entitled “Illegitimate Children,” prior to its amendment in 
1875, an action in bastardy could be maintained by any woman 
giving birth to an illegitimate child, even though begotten and 
born during the existence of the married state. 


4. : : ACTION. By the amendment of the statute 
in 1875, which was entitled “An act for the maintenance and 
support of illegitimate children,” an action can be maintained 
only by a woman who, while unmarried, has become pregnant 
with a child which, if born alive, would be a bastard, or has 
been delivered of an illegitimate child. 


5. Meaning of the Word ‘‘ Unmarried,” as Used in the Statute. The 
word “unmarried” as used in the statute as amended in 1875 
(sec. 1, ch. 37, Compiled Statutes, 1901, entitled “Illegitimate 
Children”), properly refers to the status of the mother at the 
time her child is begotten and born, and does not relate to 
her situation at the time of making. the complaint therein 
referred to. , 


HOLcoms, J. 


This cause is submitted on a rehearing heretofore al- 
lowed. The controversy. is with respect to the proper con- 
struction of section 1, chapter 37, Compiled Statutes, 1901, 
entitled “Illegitimate Children.” The direct question pre- 
sented is whether, under the statute referred to, an unmar- 
ried woman who has given birth to an illegitimate child, 
and subsequently thereto marries,may after such marriage 
maintain an action against the putative father for the 
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support of her illegitimate offspring. At the former hear- 
ing the word “unmarried,” in the section referred to, it 
was held, does not properly refer to the mother’s status 
at the time of making the complaint in bastardy, but only 
to such status at such time as will affect the question of 
the legitimacy of the child or the liability of the husband 
to support it. The former opinion treats of the proposi- 
tions involved at some length and is referred to in con- 
nection with what is here said for a more comprehensive 
understanding of the views we entertain regarding the 
matter. Reiteration will serve no useful purpose and we 
shall attempt to avoid it. A brief in support of the ap- 
plication for a rehearing so ably and persuasively argued 
the question in favor of a contrary construction as to in- 
duce the court to grant the motion, for the purpose of 
more fully investigating and considering the subject, and , 
to arrive, if possible, at a right decision of the contro- 
versy. 

The statute reads: “That on complaint made to any 
justice of the peace in this state by any unmarried woman 
resident therein, who shall hereafter be delivered of a 
bastard child, or being pregnant with a child which, if 
born alive, may be a bastard, accusing on oath or affirma- 
tion any person of being the father of said child, the jus- 
tice shall take such accusation in writing,” ete. Sec. 1, 
ch. 37, Compiled Statutes, 1901. It is earnestly insisted 
by defendant’s counsel that because of the language just 
quoted, the mother of a bastard child, who, subsequently to 
its birth and before instituting the proceedings therein 
contemplated, marries, can not thereafter bring or main- 
tain an action under the statute. It is argued that the 
construction given the statute in the prior opinion is con- 
trary to the clear import of the language therein used, and 
against the weight of adjudged cases bearing on the ques- 
tion. Chief reliance for the construction contended for by 
the defendant is placed on the wording of that part of the 
section we have quoted, and it is urged that the intention 
of the legislature is made so apparent therefrom that there 
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is léft no room for any other construction as to the mean- 
ing of the language than that the mother of the illegiti- 
mate child must be an unmarried woman when she makes 
the complaint in bastardy, and that an allegation that 
she is at the time of filing the complaint an, unmarried 
woman is essential and necessary to be made and proved 
in order to give her and her illegitimate child the benefit 
and advantage afforded by the statute. It should, per- 
haps, here be said that on a first reading of the statute 
no other view seems admissible. Nevertheless, maturer 
reflection and full consideration of the entire act, bearing 
in mind the object and purpose which the legislature had 
in view in adopting the statute, as gleaned from the title 
as well as the act itself, produces in our minds a well-set- 
tled conviction that such construction would, in a meas- 
ure, defeat the intention of the lawmaking body which 
passed the measure. In a very recent decision we have 
said: “It is a well-settled rule in the interpretation of 
statutes that the reason and intention of the law giver 
will control the strict letter of the law when the latter 
would lead to palpable injustice or absurdity.” Kelley v. 
Gage County, 66 Nebr., - In the interpretation of 
statutes courts ascertain the intention of the legis- 
lature and give effect to it rather than to the literal 
sense of the terms employed. State v. Baushausen, 49 
Nebr., 558. The law is manifestly one created by a statute 
‘remedial in character, and to which resort must be had 
in the first instance in order to determine the legislative 
intendment and the objects and purposes sought to be ac- 
complished by its enactment. In determining the char- 
acter and proper construction to be given a law of the 
kind under consideration we should, perhaps, first con- 
sider the action taken by the lawmaking body, the changes, 
if any, which have been made, the reasons for such 
changes, and the evils sought to be remedied thereby, and 
thus more certainly ascertain the legislative intent and 
purpose. The first act on the subject was passed and ap- 
proved in 1869, and was entitled “An act to provide for 
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the support of illegitimate children.” In that act it was 
provided that on complaint made by “any woman,” etc., 
proceedings should be had for the purpose of compelling 
the father to support his illegitimate offspring. By the 
wording of the statute as then enacted, the question of the 
status of the woman making the complaint, with reference 
to her being married or unmarried at the time of the birth 
of the child, was not made the test as to her right to main- 
tain an action against the putative father for its support. 
Under such statute the questions to be determined were 
whether the woman, be she married or unmarried, had 
been delivered of a bastard child or was pregnant with a 
child which if born alive would be a bastard. The illegiti- 
macy of the child was the sole test of the mother’s right 
to prosecute the action. “At common law,” it is said, “a 
bastard is one who is born neither in lawful wedlock nor 
within a competent time after its termination; or under 
circumstances which render it impossible that the hus- 
band of his mother can be his father.” 5 Cyc., 625; Com- 
monmwealth v. Shepherd, 6 Am. Dec. [Pa.], 449; Smith v. 
Perry, 80 Va., 563. See, also, Wilson v. Babb, 18 8. Car., 
59. Thus by the old statute a married woman, although 
such at the time a bastard child was begotten and born, 
could maintain an action in bastardy for the support of 
such. child. It is said, and, we are convinced, with much 
merit, that a law of this character was subject to much 
abuse, and permitted the prosecution of an action by a 
woman who while in lawful wedlock gave birth to an 
alleged illegitimate child and resorted to the statute 
solely for the purpose of gain, in an attempt to bastardize 
a child begotten and born in lawful wedlock and thus stig- 
matize as a bastard one whose coming into the world was 
sanctioned by every law governing the marital relations. 
To avoid this possible condition of things, we apprebend, 
was the sole aim and object of the legislature in amending 
the law as it did in 1875 by inserting the word “unmar- 
ried” after the word “any,” so that the section should read 
that on complaint made by “any unmarried woman,” in- 
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stead of “any woman,” as originally existing. It can not, 
we think, be successfully controverted that this was the 
prime aim and purpose of the amendment of the statute 
which in all other respects was left substantially un- 
changed. What we conceive to be the intention of the leg- 
islature by making the amendment was to deny to the 
married woman giving birth to a child, even though in 
truth and fact not begotten of her husband, the right to 
maintain an action against some third party for its sup- 
port, who is alleged to be its father. The amended act is 
entitled “An act for the maintenance and support of ille- 
gitimate children.” The title is, we assume, an unerring 
index, disclosing the object and purpose of the act. These 
were to provide for the support and maintenance by the 
putative father of his illegitimate child, begotten and born 
out of lawful wedlock. It is hard to conceive of any good 
reason, and we know of none, for saying that an illegiti- 
mate child should be denied the protection atforded by the 
statute because the mother, subsequent to its birth, enters 
into a contract of marriage with one other than its father. 
The law does not discourage marriages, and certainly the 
legislature did not intend to throw any impediment in the 
way of the unfortunate mother who had given birth to an 
illegitimate child to enter into a marriage alliance. It 
can not be doubted, as was held to in the former opinion, 
that the husband of a woman contracting such marriage 
would sustain the legal relation only of stepfather to the 
illegitimate child, and would be under no legal obligation 
f-r its nurture, support and maintenance. The child, 
notwithstanding such marriage, is in the same attitude 
with respect to the law, and in the same need of its benefi- 
cent provisions, as before the marriage. It is as much 
an object of legislative solicitude as other innocent un- 
fortunates of its kind whose mothers have contracted no 
such alliances. There is in fact no substantial reason, 
nor can any be advanced, why the legislature intended to 
deny to the illegitimate child, whose mother after its birth 
has married, the protection of the statute, and yet extend 


° 
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such protection to those in exactly the same condition 
whose mothers have not married. The rule is unvarying, 
so far as we have examined, to the effect that if the mother 
of an illegitimate child shall marry one other than the 
father after the commencement of bastardy proceedings, 
such marriage will not have the effect of abating the 
action, or relieving the putative father of the legal obli- 
gations imposed upon him by the statute. Austin v. Pick- 
ett, 9 Ala., 102; Roth v. Jacobs, 21 Ohio St., 646; State v. 


‘Ingram, 4 Hayw. [Tenn.], 220. See, also, Swett v. Stubbs, 


34 Me., 178. Ifa marriage of the mother after the action 
is instituted, and beforé judgment, will not operate to 
discontinue the action, upon what substantial grounds 
can it be argued that a marriage before the action is in- 
stituted will be a bar to the proceedings? By what course 
of reasoning can it be said that a distinction exists, affect- 
ing rights under the statute, between the woman who in- 
stitutes an action and then immediately marries and one 
who marries and immediately begins such action? As 
regards the illegitimate children, their legal status is ex- 
actly the same, and if one is to be denied the benefit of 
the law because its mother has married before instituting 
an action, then the legislature has not extended to it the 
equal protection of the law. We can not believe that this 


situation was in contemplation by the legislature when 


it amended the act by inserting the word “unmarried” be- 


‘tween the words “any” and “woman.” An examination 


of the entire act as originally passed, and its subsequent 
amendment, the title to the act, and the language used in 
expressing the will of the legislature, constrains us to the 
view, as expressed in the original opinion, that the word 
“unmarried,” as used in the statute, refers solely to the 
status of the complainant at the time the illegitimate child 
is begotten and born, and does not have reference to her 
situation when proceedings are begun against the father 
to compel him to contribute to the child’s support. What 
the statute does say, we think, is that when any unmar- 
ried woman who has been delivered of a bastard child 
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shall afterwards, and regardless of her status at the time, 
make complaint in writing as is required by statute, then 
the proceedings shall be had to charge the father with 
the support of his child, such as is contemplated by the 
statute. The word “unmarried” can only mean, if we 
give the language used an interpretation based on reason 
and in consonance with the manifest intention of the legis- 
lature, the status of the mother at the time of the beget- 
ting and birth of the illegitimate child. And this is the 
construction given in the case of Johnson v. State, 55 
Nebr., 781. But it is said such a construction conflicts 
with the prior decision of this court in the case of Olson 
v. Peterson, 33 Nebr., 358. While the language used in 
that case appears on the face of the opinion to be incon- 
sistent with the views herein expressed, yet, when con- 
sidered in connection with the vital issues presented, the 
apparent conflict is dissipated. In that case it appears 
from an examination of the record and the statements of 
counsel in their briefs, that the proceedings were first be- 
gun during the pregnancy of the mother, and that after 
the birth of the child, because of some irregularity, a new 
complaint was filed, and yet the action was substantially 
a continuation of those proceedings begun before its 
birth. This, we think, accounts for some of the language 
used in briefs of counsel and in the opinion, to the effect 
that it is essential that the complainant be an unmarried 
woman when the action is begun. At the trial the defend- 
ant sought to show that for about two months during the 
time of gestation the complainant and a third party lived 
together as man and wife, and that they had in fact con- 
tracted a valid common-law marriage. On cross-examina- 
tion questions were asked of the complainant by which 
this alleged marriage was sought to be established, the 
answers to which were excluded by the trial court, and 
“because of such exclusion the judgment rendered was, 
on error to this court, reversed. What was sought to be 
established as a defense in that case, and regarding which, 
only, the cause was reversed, was the alleged common-law 
28 
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marriage of the complainant prior to the birth of the 
‘child, and not subsequent thereto, and prior to the com- 
mencement of the proceedings, as some of the language 
in the opinion would seem to indicate. Under the issues 
as presented, all the court was called upon to decide, and 
which was in fact decided, in that case, was that a mar- 
riage prior to the birth of a child, even though illegiti- 
mately begotten, would bar a prosecution by the mother 
against the putative father for the child’s support. Such 
a construction of the statute is, we think, sound, and in 
accordance with Johnson v. State, supra. . 

We are committed to the doctrine that the status of the 
mother must be that of an unmarried person at the time 
the illegitimate child is begotten and born, and we are 
now asked to go a step further and unequivocally decide 
that she must also be unmarried when the complaint is 
filed and the prosecution begun. The decisions of the 
supreme courts of other states are appealed to in support 
of the construction contended for, which will now be 
briefly considered. In. many of the authorities to which 
vur attention has been called, as well as some found by an 
criginal investigation on our part, some things are said 
and language used which give countenance and support 
to the contention of counsel for defendant. A thorough 
consideration, however, of these numerous cases, discloses 
that in no instance was the question now being considered 
directly involved in the decision of a court of last resort. 
Much that is said, and in many instances loosely spoken, 
when considered in connection with the facts and sur- 
rounding circumstances of the particular case, and the 
real controverted points therein decided, is altogether 
veconcilable with the views expressed in our former opin- 
ion, and which we yet entertain regarding the matter. A 
agen of several of these cases will elaborate some- , 
what our views as already expressed. 

As was noted in the former opinion, one of the inferior 
courts of Ohio has held that a prosecution under the_bas- 
tardy act could be maintained only by a woman who was 
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unmarried at the time of making the complaint, and we 
need not here further advert to such holding. State v. 
Brill, 29 Wkly. Law Bul., 190. The decision, however, 
it is manifest, was the result of a supposed following of 
the case of Devinney v. State (decided in 1834), Wright 
[Ohio], 564. In that case the complainant failed to allege 
in the complaint that she was unmarried either at the 
time of coition and birth of the child or at the time of 
filing the complaint. The law of Ohio authorized proceed- 
ings in bastardy by an unmarried woman who shall be 
pregnant with or has been delivered of an illegitimate 
child. It is said in the opinion, “As none but an unmarried 
woman resident in the state can commence and carry on 
this prosecution the fact of the prosecutor being unmar- 
ried should be set forth to show the jurisdiction or author- 
ity of the court to proceed and we hold the omission fatal.” 
Whether the court had in mind the situation of the com- 
plainant at the time of the birth of the illegitimate child 
or when the complaint is filed, we are not advised from 
anything that appears in the opinion. It is apparent, 
however, from later decisions, that it must appear from 
the complaint that the mother was unmarried at the time 
of the birth of the child, and it has not yet been directly 
decided by the court of last resort of that state that the 
marriage of the mother after the birth of an illegitimate 
child would debar her from prosecuting an action for its 
support by its natural father. In this connection, counsel 
for defendant say that it has been the universal practice 
in this state to allege in the complaint that the prose- 
cutrix is unmarried when she makes the same, and to in- 
sert no averment with reference to her status at the time 
of coition and birth of the child; that this is a practical 
construction of the statute which should have its due 
weight in the determination of the question. A sufficient 
answer to this is, we think, that without exception, until 
the present case arose, the mother was unmarried when 
the prosecution was begun, and the general allegation in 
a complaint that the complainant was an unmarried 
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woman includes the essential averment as to her status 
at the time her illegitimate child was begotten and born. 
As heretofore noted in the case of Johnson v. State, supra, 
it is held that it is necessary to aver and prove her status 
at the time of coition and birth of the child, and this ordi- 
narily is accomplished by the general averment that she 
is an unmarried woman. 

In Haworth v. Gill, 30 Ohio St., 627, relied on by coun- 
sel for defendant, it is decided that under the bastardy 
act of that state, proceedings can not be maintained on 
complaint of the mother when the child in question is 
begotten and born during lawful wedlock. It is said in 
the opinion, in discussing the question at-issue, that the 
law “was intended to provide for the support and main- 
tainance of an unfortunate class of children, whose con- 
dition of illegitimacy would be apparent and unquestion- 
able, by reason of their being begotten and born out of 
wedlock. The statute authorizes the complaint to be 
made either during pregnancy or after delivery. If made 
during pregnancy, it is certain that the pregnancy alleged 
must be that of an unmarried woman, and if not made 
till after delivery, it is equally certain that the complain- 
ant must still continue to be unmarried.” Whether we 
are to understand from the language last quoted that it 
refers to the status of the mother up to the time of the 
birth of the child, or to the time of making the complaint, 
is not entirely clear. The words, as used, may very prop- 
erly refer to the fact that her status during her time of 
pregnancy and until the birth of the child, must be that 
of an unmarried woman. It does not necessarily follow 
from what is said that the court is committed to the doc- 
trine that if the mother of an illegitimate child, who is . 
unmarried when it is begotten and born, marry after its 
birth, she can not thereafter maintain a bastardy action 
for the child’s support. In that case the child’s mother 
was a married woman at the time of coition and for eight 
months after the child’s birth, and it was with reference 
to this condition of affairs that the court was discussing 
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the matter. In alate case from Ohio (Miller v. Anderson, 
43 Ohio St., 473), the court holds that the natural father 
of a child could not be held for its support under the law 
of that state, if the mother, after the child was begotten, 
and during pregnancy, contracts a marriage with another 
man, who marries her with full knowledge of her condi- 
tion; that by such marriage the man so marrying consents 
to stand tn loco parentis to such child, and is presumed in 
law to be its father, and that this presumption is con- 
clusive. The rule thus announced is in harmony with the 
principle controlling the decision in Johnson v. State, 
supra. 

In Kansas the court of appeals (Blush v. State, 46 Pac. 
Rep. [Kan.], 185) has directly decided that a prosecution 
for the maintenance and support of an illegitimate child 
_ can only be maintained when the complainant at the time 
of the commencement of the action is an unmarried 
woman. The decision follows Willetts v. Jeffries, 5 Kan., 
470. In the latter case the supreme court construes the 
statute of that state, which is similar in terms to ours, to 
mean that a woman must be unmarried at the time of com- 
mencing an action in bastardy, and that the word “un- 
married” does not refer to her status at the time of the 
begetting and birth of the child. It is there held that a 
married woman who has given birth to an illegitimate 
child may maintain an action in bastardy, provided she 
is divorced or unmarried when the complaint is filed. This 
holding is in direct conflict with the principle announced 
in Johnson v. State, supra, and should not, in our judg- 
ment, be followed or accepted as authority in the case at 
bar. Regarding the two different constructions, we are 
of the opinion that ours is the more reasonable, and more 
nearly in accord with the true intention of the legislature. 

In the states of Florida (Andrew G. v. Catherine A., 16 
Fla., 830; William H. T. v. State, 18 Fla., 8838; C. 7. v. 
State, 21 Fla., 171; Thomas v. State, 87 Fla., 378), Ala- 
bama (Pruitt v. Judge, 16 Ala., 705; Judge County Court 
v. Kerr, 17 Ala., 328), and Kentucky (Sword v. Nester, 33 
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Ky., 453), the cases go no further than to hold that the 
several statutes of those states apply to single or un- 
. married women who have been delivered of bastard 
children, and who alone can maintain an action un- 
der the statute. Stating the corollary of the proposi- 
tion, the rule seems to be that married women who 
have during coverture given birth to illegitimate children 
do not come within the purview of the statutes, and 
can not maintain an action thereunder. While in the 
several opinions it: is said, in general terms, that 
single or unmarried women only can maintain the action, 
it is quite apparent from a reading of the several 
decisions that the language used by the court was with 
reference to the status of the complainant during preg- 
nancy and at the time of giving birth to the illegitimate 
child, and not to her situation at the time proceedings 
under the several bastardy acts were instituted. In none 
of these cases is it fairly decided, nor do we think it is 
properly inferable from the opinions themselves, that a 
single or unmarried woman who has been delivered of an 
illegitimate child can not maintain an action under the 
statute if she marries after the child is born and before 
the proceedings are begun. 

In support of the view we have adopted as to the proper 
interpretation of the statute, it is stated in the text in 5 
Cyc., 650, that the fact that the mother is a married 
woman will not preclude her from instituting proceedings 
under the bastardy act. The kéy note of the controversy 
is, we think, fairly stated by the supreme court of Ver- 
mont (Gaffery v. Austin, 8 Vt., 70), where it is held that 
a married woman can not sustain a prosecution under the 
statutes relating to bastardy for the purpose of compel- 
ling the father of the child begotten and born during the 
coverture to contribute to its support. Such a case, says 
the court, is one not provided for by the statute. In the 
opinion it is said: “No doubt such offspring is illegiti- 
mate and bastard. It is well settled at common law, that 
the issue may be bastardized, although born during cov- 
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erture, by showing want of access, immaturity or imbecil- 
ity of the husband, or any other cause which renders it 
impossible he should have been the father of the child; 
but want of access can not be proved by the wife,’—citing 
King v. Inhabitants of Kea,°11 East [Fng.], 182; King 
v. Reading and King v. Bedall, cited 4 Pet. Abr., 180; 
Tompson v. Saul, 4'T. R. [Eng.], 356; King v. Luffe, 8 Kast 
[Eeng.], 193, 199; Ha dim Lomax v, Holmden, 2 Strange 
[Eng.], 940. The meaning of the statute is then discussed, 
and it is held that it applies only to single women who 
have been delivered of bastard children. Shortly after 
the decision in the case last cited, the same question pre- 
sented in the case at bar came on for consideration, and 
the court decided (Sisco v. Harmon, 9 Vt., 129), that a 
prosecution under the statute could be sustained against 
the putative father, though the mother after the birth 
of the child was married, and was at the time of the 
prosecution a feme covert. In North Carolina (Wilkie 
v. West, 1 Murphy, 319—a very early adjudged case 
on the subject), under a statute speaking of single 
women only, it is held that a married woman could main- 
tain an action against the father of her illegitimate child, 
begotten previous to her marriage. People Bb. Volksdorf, 
112 I11.,292 (a case decided by the supreme court of Illinois 
in 1884, cited in the former opinion), holds uncompromis- 
ingly to the rule that under the bastardy act of that state, 
similar in its general terms to ours, complaint during 
pregnancy and before the delivery of the child, can only 
be made by an unmarried woman; but after delivery, while 
she is single, the subsequent marriage of the mother will 
not prevent her from making complaint against the re- 
puted father of the child. Says the court, “The true con- 
struction of the statute is that the mother shall be unmar- 
ried at the time the child is born, and the word ‘unmar- 
ried, in the law, does not properly relate to the time of 
making the complaint.” This construction appears to us 
as being grounded upon sound reasoning, and resulis in 
giving to the statute an interpretation in consonance with 
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what we conceive to be the legislative will. Any other 
construction, it appears to us, will lead to an absurdity, 
and create a distinction as to the protection afforded by 
the statute to illegitimate children which is without a 
substantial foundation in réason for its support, and is 
unwarranted from any consideration, save alone the mere 
collocation of the words used in the statute. We must 
ignore altogether the spirit of the law, and the humane 
aims and objects sought to be attained by its enactment, 
if we adopt the construction contended for by defendant. 
It is urged that the construction contended for is admis- 
sible because of the provisions found in the statute author- 
izing county authorities to prosecute an action in the 
event the mother refuses to do so. But this to us appears 
to necessitate a very strained construction of the provis- 
ion of the statute referred to. It hardly seems permissible 
_to say that the marriage of the mother before the action is 
begun must be regarded as a refusal on her part to insti- 
tute proceedings to compel the putative father to dis- 
charge a moral obligation resting upon him, and a legal 
one imposed by statute. In this case the mother not only 
does not refuse to prosecute the action, but is and has 
been persistently knocking at the door of the court for 
leave to proceed with her suit. The authorities can only 
prosecute an action when the mother refuses. 

Upon full consideration of the subject in all the differ- 
ent phases in which it has been presented, and with all 
the research we have been able to give to the questions in- 
volved, we are of the opinion the conclusion reached at 
the former hearing is the correct one, and should be held 
to as the law in this jurisdiction. The judgment of re- 
versal is accordingly adhered to. 


REVERSED AND REMANDED. 


Notre.—Construction of Statute—Strict Letter—Absurd Conclusion—-Sell- 
ing Intoxicating Liguor—“‘And” Tantamount to “or.” Section 8 of char- 
ter 50, Compiled Statutes, provides a punishment for any person: 
“who shall give or sell any malt, spirituous and vinous liquors” i 

-a minor. Is “and” tantamount to “or,” or must an offender sell bee:, 
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whiskey and wine before he can be convicted? See, also, section 
14 of same chapter. “And” is tantamount to “or” when the sense 
requires it. Bishop, Statutory Crimes, sec. 243; People v. Sweetser, 1 
Dak., 308; Townsend v. Read, 10 C. B., n.s. [Eng.J, 308; Boyles v. MeMur- 
phy, 55 Til, 236; State v. Myers, 10 Ta., 448; Miller v. State, 3 Ohio St., 
476; Winterfield v. Stauss, 24 Wis., 394; State v. Smith, 46 Ia., 670. 
Endlich, Interpretation of Statutes, pp. 303, 304 and 308. Contra in 
penal statute, United States v. Ten Cases of Shawls, 2 Paine [U. S. C. C.], 
162. This point was raised in State v. Sinnot, 15 Nebr., 472, but it 
was not decided.—W. F. B.. 


CHARLES: BATTELLE, TRUSTEE, V. CouNTY OF DoUGLAs.* 


Fitep Juty 1, 1902. No. 12,085. 


Commissioner’s opinion, Department No. 1. 


1. INegal Taxes: PayMENT: ACTION: LiMITATION: DEMAND. Section 
180 of chapter 77, article 1, Compiled Statutes of Nebraska, pre- 
vents bringing any action against the county for refunding pay- 
ments on illegal tax-sale, after five years have elapsed without 
any demand for a deed or action of foreclosure. 


2. Tax-Sale Certificate. Where right of action on tax-sale certificate 
has been permitted to lapse, it carries with it all right to re- 
eover for subsequent taxes paid by the purchaser on the same 
property. 


Error from the district court for Douglas county. 
Tried below before Krysor, J. Affirmed. 


Charles Battelle, for himself. 
George W. Shields, contra, 


HAstTiInes, C. 


November 27, 1897, the receiver of the German National 
Bank filed with the county board of Douglas county a re- 
quest for the refunding of $1,334.97, purchase money and 
interest paid upon sale for taxes upon nine items of real 
estate in Douglas addition, seven of which were sold July 


*This case appears in 91 N. W. Rep., 412, as McCague v. Douglas 
County. 
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-1, 1892, the other two November 14th in that year. It is 
claimed that the amount due at that date on the several 
certificates was this sum of $1,334.97. The refunding was 
claimed on the ground that it had then been adjudicated 
that the property in question had during the entire time 
since the taxes were levied belonged to Douglas county, 
and was consequently not taxable. Tifty-three dollars 
and sixty cents of this amount, being subsequent taxes 
paid in 1894, was allowed and the rest disallowed. An 
appeal was taken by the receiver, and a petition filed in 
the district court, alleging his receivership, alleging the 
application for the $1,334.97 in repayment of the tax pur- 
chases, for the reason above stated; the allowance of the 
$53.60; that the property during all of the time belonged 
to Douglas county, and asking a judgment for $1,334.97 
and interest at 10 per cent. A general demurrer was sus- 
tained to this petition. Under leave, the receiver 
amended, setting up the same matters as before, and in 
addition alleging that on February 5, 1895, in an action 
brought against Douglas county, it was adjudged that 
the admitted conveyance of the property in Douglas addi- 
tion by Douglas county was void, and that the title during 
all of the times since the levy of the taxes for which it: 
had been sold was in Douglas county, and further setting 
up that the county of Douglas continued to assert the 
validity and regularity of the proceedings resulting in the 
sale of said lots until January 7, 1897, when this court 
affirmed the judgment and directed a peremptory writ of 
mandamus to the county board of Douglas county for the 
repayment of the moneys received by Douglas county 
from the several purchasers of said lots, and alleging that 
by reason of its assertion in that action of a conveyance 
of the lots, the county was estopped from denying its lia- 
bility to reimburse plaintiff for the money paid out for 
purchase of the county property at tax sale. Another 
paragraph was added to the effect that any collection of 
taxes or any payment of taxes over to the city on the part 
of the county, was void and without the consent of the 
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plaintiff or its assignors. Motion was made to strike out 
these additional allegations as being redundant and ir- 
relevant, and a departure from the pleadings before the 
board of county commissioners. This motion was sus- 
tained. Afterwards another demurrer was filed to the 
petition, and this was sustained and the action dismissed. 
From this dismissal, error is prosecuted to this court. It 
is claimed that the district court erred in sustaining the 
first demurrer, erred in sustaining the motion to strike 
the additional paragraphs in the amended petition, and 
erred in sustaining the final demurrer. 

The ground for the action taken by the district court 
seems to have been the belief that the action as originally 
presented to the board of county commissioners was 
barred by the statute of limitations as to the principal 
items, namely, the original purchase money paid in 1892. 
The first petition contained no allegation and made no 
special reference to the payment of subsequent taxes. 
These subsequent taxes were included in a general state- 
ment as to what was due upon the nine certificates, but 
there was no allegation of any payment subsequent to the 
original purchases of July 1st and November 14th, 1892. 
The first demurrer seems, therefore, to have been properly 
sustained, as the petition shows nothing paid except on 
tax sales made on and prior to November 14, 1892, and 
the claim in question was filed on November 27, 1897. 
The amended petition, however, states that a schedule of 
the various amounts paid on these premises is attached, 
marked “Exhibit A,” and that the certificates represent 
an actual and bona-fide payment of taxes, “under said 
schedule set forth’ and the schedule discloses various 
‘ payments in 1894. 

Plaintiff’s claim, of course, is based on section 131 of 
the revenue law, which is as follows: “When by mistake 
or wrongful act of the treasurer or other officer land has 
been sold on which no tax was due at the time, or when- 
ever land is sold in consequence of error in describing 
such land in the tax receipt, the county is to hold the pur- 
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chaser harmless by paying him the amount of principal 
and interest and costs to which he would have been en- 
titled had the land been rightfully sold, and the treasurer 
or other officer and their bondsmen will be liable to the 
county to the amount of their official bond; or the pur- 
chaser, or his assignee, may recover directly of the treas- 
urer or other officer, in an action brought to recover the 
same in any court having jurisdiction of the amount, and 
judgment shall be against him and his bondsmen; but the 
treasurer or other officer and their bondsmen shall be lia- 
ble only for their own and deputies’ acts.” Compiled 
Statutes, ch. 77. The action of the court in striking out 
the allegations as to the legal proceedings by which the 
legality of the sale of the premises in question, made by 
Douglas county, was tested, and by which it was finally 
ascertained that this real estate was during all of the 
time the property of Douglas county, seems to have been 
based on the idea that there could be no departure from 
the issues as made before the board of county commis- 
sioners. If so, the district court was clearly in error. 
The county commissioners are not a court, and no formal 
- pleadings are required, and on appeal nothing is neces- 
sary except the preservation of the identity of the claim 
presented. Sheibley v. Dizon County, 61 Nebr., 409. The 
allegations, however, that the county was, up till January, 
1897, asserting that it had conveyed the lots, and that only 
then was it finally determined by action of this court that 
these lots had not been conveyed away, but were still the 
property of Douglas county, are hardly material allega- 
tions pertaining to this claim. Although the county in 
other litigation was asserting the validity of the convey- 
ances of these lots, and by consequence the validity of this 
proceeding in taxing them, surely a stranger who had 
purchased them at tax sale was not at liberty to take no 
steps in asserting his claim, either against the property or - 
the county. He is prevented now by the provisions of 
section 180 of the revenue law, which are: “If 
the owner of any such certificate shall fail or neglect — 
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either to demand a deed thereon, or to commence an 
action for the foreclosure of the same, as provided in the 
preceding sections, within five years from the date thereof, . 
the same shall cease to be valid or of any force whatever, 
either as against the person holding or owning the title 
.adverse thereto, and all other persons, and as against the 
state, county, and all other municipal divisions thereof.” 
Compiled Statutes, ch. 77. There is no allegation that any 
action was commenced on these certificates, or any deed 
demanded, prior to the filing of this claim against the 
county on November 27, 1897. As above stated, the last 
sale was on November 14, 1892. More than five years 
thereafter had elapsed without any action on the part of 
the purchaser, and it would seem that the final clause of 
section 180 destroyed the validity of these certificates as 
against Douglas county. Fuller v. Colfax County, 33 
Nebr., 716. It would seem, therefore, that the action of 
the trial court in sustaining the second demurrer was 
right and proper, and that the error, if there was one, in 
striking out the allegations of the estoppel, was imma- 
terial. The right claimed here is a statutory one, and is 
given to the tax purchaser as such. The showing in the 
exhibit to the amended petition of the subsequent pay- 
ment of taxes in 1894 is of no avail as a ground of recovery 
for the tax purchase. The latter lay at the foundation of 
the claim, and had lost its validity. It does not seem that 
the fact that the county was asserting in an action with 
another party the validity of its sale of the property can 
be held to operate to keep these certificates alive, in the 
face of this provision of the statute. As a plea of estoppel 
against the defendant’s putting up the defense of limita- 
tions, the allegations of the paragraphs stricken out are 
clearly inadequate. They make no claim that this action 
of the county in asserting in other litigation that it had 
conveyed away the property had anything to do with the 
failure to assert the tax lien. The recovery for taxes paid 
is simply by reason of holding the tax-sale certificate. 
It was simply by reason of holding these sale certificates 
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that plaintiff was entitled to either pay these taxes or re- 
cover for them. When the claim upon the certificates was 
lost under section 180, the claim for subsequent taxes paid 
under them went with it. 

It is not necessary to consider the defendant’s claim 
as to the unconstitutionality of section 131 of the revenue 
law. ; 

It is recommended that the action of the district court 
be affirmed. 


Day and KirKPATRICK, CC., concur. 


By the Court: For the reasons stated in the above opin- 
ion, the judgment of the district court is 


AFFIRMED. 


CuHicaGo, Rock IshAnp & Paciric RAILWAY COMPANY V. 
JOHN A. BUCKSTAFF. 


Tivep JuLy 1, 1902. No. 11,969. 
Commissioner’s opinion, Department No. 1. 


1. Theory of Case: Instruction: PLEapINGs: IssuE: COMPETENT EvI- 
DENCE. A party to an action is entitled to have the jury in- 
structed with reference to his theory of the case, when the 
pleadings present the theory as an issue, and it is supported 
by competent evidence. 


2. Disputed Account: SETTLEMENT: CONSIDERATION. When there is 
a bona-fide dispute between parties as to the amount due upon 
an account, and the debtor tenders a less amount than the 
claim in full settlement, which the creditor accepts, with knowl- 
edge that it was tendered as a full settlement, the dispute will 
be a sufficient consideration to uphold the settlement, and will 
bar a recovery upon the remainder of the claim. 


Error from the district court for Lancaster county. 
Tried below before Frost, J. Reversed. 


W. F. Evans, Lorenzo W. Billingsley and Robert J. 
Greene, for plaintiff in error. 


Ciarles O. Whedon, contra. 
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Day, C. 


This action was brought in the district court of Lan- 
caster county by John A. Buckstaff against the Chicago, 
Rock Island & Pacific Railway Company to recover a bal- 
ance alleged to be due the plaintiff on account of work 
and material furnished the defendant at its instance and 
request. Attached to the plaintiff’s petition and made a 
part thereof, was a copy of the account sued on, showing 
the several items, aggregating the sum of $6,219.51, and 
also showing three items of credit, one for $1. to correct 
error, one for $5,000, and one for $1,105.71; leaving a bal- 
ance of $112.80. The defendant denied that the labor and 
material were furnished as set out in the account attached 
to the petition, and alleged that certain work was done 
and material furnished by the plaintiff under a written 
contract, a copy of which was attached to and made a part 
of the answer; that the work so performed and material 
furnished amounted to the sum of $6,105.71, and that the 
defendant had paid the plaintiff said sum in full of said 
debt. The answer also alleged that after the cause of 
action sued on had accrued the defendant delivered to the 
plaintiff, who accepted the same, a check for $1,105.71, in 
full payment, satisfaction and discharge of all matters of 
account between plaintiff and defendant, and of the debt 
sued on. The reply was a general denial of new matter 
alleged in the answer. Upon the trial the plaintiff re- 
covered judgment, to review which the defendant has 
brought error to this court. 

The record shows that the plaintiff entered upon the 
performance of the work contemplated in the contract, 
and during its progress, at the instance of the defendant, 
performed services and furnished material not included 
in the terms of the written contract. On May 4, 1893, 
plaintiff was paid $5,000, which was credited generally 
on account, leaving a balance, according to his account, 
of $1,218.51. The testimony on behalf of the defendant 
tended to show that on May 30, 1893, it mailed to the 
plaintiff a letter as follows: 
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“CHICAGO, ILLINOIS, May 30, 1893. 
“J. A. Buckstaff, Lincoln, Neb.—DraR Sig: Enclosed 
find check number 97465 for $1,105.71 in full for your 
claim against the company. Please forthwith sign the en- 
closed voucher and mail same to address indicated. 
“Yours truly, W. K. McFar.in.” 


Accompanying the letter was a check for $1,105.71, pay- 
able to the order of said J. A. Buckstaff, and also a 
voucher, which was marked upon its face “Final.” This 
voucher was an itemized statement of the transactions be- 
tween the plaintiff and the defendant, and after deduct- 
ing the payment of $5,000 previously made, showed a bal- 
ance to be dué the plaintiff of $1,105.71. At the bottom of 
the voucher was a receipt in blank for signature, which 
recited that the sum was “in full for the above account.” 

The difference in the respective accounts of plaintiff 
and defendant will sufficiently appear in the parallel col- 
umus of the following table: 


Def’t’s PI ff’s 

Ace’t. Acc’t. 
2 bumping stones cut and set...... $8. $12. 
Resetting 331.5 ft. curbing........ 16.57 66.30 
Unloading and hauling 10 extra 

CAPS SaANd ..... ce eee eee ee ees —_—— 25. 

1371.06 sq. yds. paving, at $1.50.... 2056.59 2057.49 
Setting 428.3 ft. wooden curb...... 21.41 42.88 
125 oak stakes ...........022008. 10. 20.50 
Resetting 24 ft. curb.............. 2.40 4.60 


It will be observed that the two accounts agree as to the 
items of service and materials except as to the items of 
$25 for hauling sand, which is not included in defendant’s 
account. The difference in the two accounts arises by the 
omission of this item, and by a difference in the price at 
which the work is computed, and a slight difference by 
an error in computation. 

The plaintiff denied having received .the above-quoted 
letter, but admitted that he received the voucher and the 
check, and collected and still retains the amount called 
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for by it. He did not sign the voucher, nor return it to 
the defendant. 

After stating an epitome of the respective claims of the 
plaintiff and the defendant as shown by the pleadings, the 
court gave the usual instructions relating to the burden 
of proof and the credibility of witnesses, and then in- 
structed the jury upon the law of the case as follows: 

“Among other things the burden is upon the plaintiff. to 
show by a preponderance of the evidence, that there is 
anything due him from the defendant over and above the 
$6,105.71 which has already been paid to him by the de- 
fendant. Should you find under the evidence and these 
instructions that there was any amount due to the plain- 
tiff from the defendant over and, above $6,105.71, then 
“your verdict should be for the plaintiff for the amount so 
found due, together with interest thereon at 7 per cent. 
from December 1, 1893.” 

This instruction, which was duly excepted to by the 

‘defendant, was the only instruction given by the court 
upon the law of the case. One of the errors assigned and 
now relied upon for reversal is the giving of this instruc- 
tion. It will be noted that the defendant’s answer ten- 
dered the plea of payment and of accord and satisfaction. 
By the instructions, however, the court submitted only 

_ the defense of payment. The defendant’s theory of ac- 

cord and satisfaction was entirely disregarded. The rule 
is well settled in this state that a party to an action is 
entitled to have the jury instructed with reference to his 
theory of the case when the pleadings present the theory 
as an issue, and it is supported by competent evidence. 

Boice v. Palmer, 55 Nebr., 389; Gilbert v. Merriam Sad- 

dlery Co., 26 Nebr., 194; Hancock v. Stout, 28 Nebr., 301. 

In our opinion, there was sufficient evideuce to be sub- 

mitted to the jury as to whether there was a bona-fide dis- 
pute between the parties as to the amount of the plaintiff's 
claim, and also whether the check was tendered by the 
defendant in full settlement of a disputed amount, and 
known by the plaintiff to be so tendered, and was accepted 


29 
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upon such understanding. It is well settled in this state, 
as well as by the weight of authority, that the mere pay- 
ment of a less sum than is actually due on a contract, in 
full satisfaction of the amount, will be no defense to an 
action by the creditor to recover the balance, notwith- 
standing the parties may have agreed that the sums paid 
shall operate as a discharge of the entire debt; the reason 
of the rule being that there is no consideration to support 
the agreement. McIntosh v. Johnson, 51 Nebr., 33; Fite- 
gerald v. Fitzgerald & Mallory Construction Co., 44 
Nebr., 463, 467; Robert v. Barnum, 80 Ky., 28; Rail- 
way Co. v. Davis, 11 Pac. Rep. [Kan.], 421; American 
Bridge Co. v. Murphy, 138 Kan., 35. Where, however, 
there is an actual bona-fide dispute between the parties 
as to the amount due, and they compromise the matter, 
and the creditor accepts a less sum than is actually due 
in satisfaction of his debt, the settlement of the dispute is 
a sufficient consideration to uphold the contract. This ex- 
ception to the general rule has been recognized by this- 
court in Slade v. Swedeburg Klevator Co., 39 Nebr., 600, 
wherein it is said: “A compromise of honest differences, 
whereby a less sum than that claimed has been paid and 
accepted in full of plaintiff’s claim, bars the right of plain- 
tiff to insist upon a recovery of the amount originally 
claimed by him.” | 

In Treat v. Price, 47 Nebr., 875, it is said, on page 882: 
’ “The doctrine that a debt is not discharged by the receipt, 
even ostensibly in satisfaction, of a smaller amount, is 
‘based on the fact that there is in such case no considera- 
tion. It does not apply to the case of a disputed claim.” 

In Deutmann v. Kilpatrick, 46 Mo. App., 624, 629, 
after stating the general rule as herein stated, the court 
says: “But, where the claim is disputed, a party must ac- 
cept a tender as made, or must reject it; he can not accept 
it and prescribe the terms of acceptance.” Of course, 
it is the fact of a dispute or controversy as to what 
is due, which furnishes the consideration for the set- 
tlement, and upholds it as a contract. The evidence 


VoL. 65] JANUARY TERM, 1902. 339 


Chicago, R. I. & P. R. Co. v. Buckstaff. 


was sufficient, at least, to have been submitted to the jury, 
as to whether there was a bona-fide dispute between the 
parties as to the amount of the plaintiff’s claim; and if 
there was, and the defendant tendered a less amount in 
full settlement and discharge of the entire claim, and 
defendant accepted the money with the knowledge that 
it was so paid, the dispute is a sufficient consideration 
to uphold. the settlement, and will bar a recovery upon 
the balance of the claim. 

In Treat v. Price, 47 Nebr., 875, 884, it is said: 
‘When money is offered on condition that it be ac- 
cepted in full satisfaction of a demand, the person re- 
ceiving it, if he receives it at all, must take it subject 
to the condition named. His acceptance of the money 
under such a tender is an acceptance of the condition, not- 
withstanding any protest that he may at that time or 
afterwards make to the contrary. Fuller v. Kemp,* 138 
N. Y., 281; Reynolds v. Empire Lumber Co.,¢ 85 Hun 
[N. ¥.], 470; Donohue v. Woodbury, 6 Cush. [Mass.], 
148, 150; McDaniels v. Lapham, 21 Vt., 222.” In Greenlee 
v. Mosnat, 90 N. W. Rep. [Ia.], 338, the same principle 
is announced, and a- number of authorities cited to sus- 
tain it. 

There are other questions discussed in the brief of 
counsel, but, as they are not likely to occur again upon a 
new trial, we refrain from considering them at this time. 

The failure of the trial court to instruct the jury upon 
the defendant’s theory of the case, as presented by its 
pleadings and proof, was prejudicial error. We, therefore, 
recommend that the judgment of the district court be re- 
versed and the cause remanded for further proceedings. 


HastinGs and Kirkpatrick, CC., concur. 


By the court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded. 

REVERSED AND REMANDED. 

#20 L. R. A., 785. 133 N. Y. Supp., 11, 
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Nore.—Partial Payment of Judgment.—Agreement to Cancel.—The 
agreement to discharge any portion of a judgment in excess of the 
payment, isa mere nudum pactum, and can not, therefore, extinguish 
the entire judgment. Deland v. Hictt, 27 Cal., 611, 87 Am. Dec., 102; 
Fletcher v. Wurgler, 97 Ind., 223; Weber v. Couch, 134 Mass., 26, 45 Am. 
Rep., 274; Knight v. Cherry, 64 Mo., 513; Garvey v. Jarvis, 54 Barb, [N. 
Y.], 179. 

A judgment can not be considered a disputed amount, after the- 
time of appeal has passed. Hence a different rule. Quere.—W. F. B. 


First NATIONAL BANK OF FALLS CITY, APPELLANT, V. 
SAMUEL EDGAR ET AL., APPELLEES. 


FILED JULY 1, 1902. No. 10,990. 


Commissioner’s opinion, Department No. 1. 


Rp 


. Bond for Deed: PuRcHASE PRICE: NOTES: RESERVATION OF LEGAL 
TiITLE: MorTGAGE. Where the vendor of real estate executes 
to the vendee a bond for a deed, the vendee giving notes for the 
purchase price, the reservation of the legal title by the vendor is 
security for the payment of the purchase price, and upon de- 
fault of the vendee, the vendor may treat the contract as a 
mortgage, and foreclose it as such. 


2 : TRANSFER OF ONE OR Mong Notes. When 
the vendor transfers one or more of a series of notes, given 
for the purchase price, executed by the vendee under a bond 
for a deed, such assignment carries with it an equitable assign- 


ment pro tanto of the lien of the vendor upon the land conveyed. 


w 


. Assignee: JUDGMENTS OF Recorp. The assignee of the purchase- 
money notes given by the vendee takes subject to judgments 
of record against the vendor at the time of the assignment. 


~ 


Rights of Assignee. The rights of the assignee of purchase-money 
notes given by the vendee under a bond for a deed, as against 
a mortgagee or purchaser in good faith, are to be determined 
by the recording acts of the state rather than by the law of 
negotiable instruments; and if the assignee fails to procure 
from the vendor, and record, an assignment of the notes to 
him, a subsequent purchaser or incumbrancer of the vendor, 
without notice of the assignee’s rights, will be protected. 


or 


. Lien of Judgment. The lien of a judgment obtained against a 
vendor who has given a bond for a deed, attaches only to the 
purchase money remaining unpaid and due to the vendor. 
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APPEAL from the district court for Richardson county. 
Heard below before STULL, J. Reversed. 


Edwin Falloon, for appellant. 


Reavis & Reavis, Clarence Gillespie, and Arthur J. 
Weaver, contra. 


KIRKPATRICK, C. 


This is a foreclosure suit brought in the district court of 
Richardson county by the First National Bank of Falls 
City against Samuel Edgar and others, to foreclose a lien 
which the bank claimed on certain land, arising out of 
a sale of the land made by Samuel Edgar and Martha 
Edgar, his wife, to William T. Nutter. A better under- 
standing of the questions requiring determination may 
perhaps be had by stating briefly the facts and circum- 
stances of the case, as disclosed by the record, before the 
pleadings of the respective parties are mentioned. On 
February 21, 1894, Samuel Edgar and wife were the own- 
ers of forty acres of land in Richardson county, and on 
that day sold it to Nutter, executing to him a bond for a 
warranty deed. Nutter agreed in consideration of the 
purchase to make payments for the land as follows, the 
payments being set out in the bond: $25 in cash on the 
day of making the contract; $225 on June 15, 1894; $300 
on June 15, 1896; $300 on June 15, 1897; and $300 on 
June 15, 1899. The bond was placed of record March 6, 
1894, and Nutter thereupon went into possession, and has 
so remained ever since. Promissory notes were given by 
Nutter to Edgar for each of the deferred payments, but 
the notes were not mentioned or in any manner referred 
to or described in the bond. About March 15, 1894, Edgar 
sold one of the $300 notes to Ellis F. Prine, who was by 
the trial court allowed to intervene and set up his lien. 
On December 4, 1894, Peter Frederick recovered a judg- 
ment against William Robison, and Samuel Edgar and 
Lee Palmer, his sureties, in the county court of Richard- 
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son county, in the sum of $319.80 and costs, which judg- 
ment was on January 10, 1895, duly transcripted. On 
January 15, 1895, Edgar indorsed and transferred the 
other two of the $300 notes to appellant, the First 
National Bank of Falls City. On July 22, 1895, Edgar 
and his wife executed to Mary L. Wiltse a mortgage on 
the land in controversy, which was duly recorded, to 
secure a note for $300 given for borrowed money. Leroy 
Palmer was allowed to intervene and set up ownership 
in himself of the judgment obtained by Peter Frederick, 
who filed a disclaimer. 

The pleadings and evidence disclosed that Nutter paid 
the $25 and $225 payments mentioned in the bond, and 
‘made one or two small payments on notes representing 
the other payments. It is further disclosed by the record 
that in December, 1896, Samuel Edgar brought a suit of 
foreclosure against Nutter, claiming at that time to be the 
owner of the notes; procured a decree, sale and confirma- 
tion, being himself the purchaser. This proceeding seems 
to have been ineffectual for want of proper parties, and 
was in the proceedings at bar canceled and set aside on 
the petition of appellant, and no complaint is made of the 
action of the trial court in that regard. The pleadings 
filed by the respective parties set up their several claims. 
Trial was had, which resulted in a finding and decree giv- 
ing Palmer a first lien for $241.85, M. L. Wiltse a second 
lien for $341.88, appellant First National Bank a third 
lien for $413.50, and Ellis F. Prine a fourth lien for 
$374.30. Subsequently, Jerome Wiltse intervened, and 
set up a tax lien, and in a supplemental decree he was 
given a lien prior to that of all others for $33.73. From 
this decree the First National Bank alone appeals. 

The first question requiring consideration is the char- 
acter of the title or lien that vendor Edgar had in the 
premises. He had ‘entered into a contract of sale with 
Nutter; he and his wife had executed a bond for a deed; 
he had surrendered possession to Nutter, and had ac- 
cepted certain payments which Nutter had made on the 
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contract. The rule is well settled in this state that in an 
executory contract for the sale of land, the equitable title 
in the property vests in the vendee, and the vendor retains 
the legal title as security for the deferred payments of the 
purchase price. Jewett v. Black, 60 Nebr., 173. In the 
case of Hendria v. Barker, 49 Nebr., 369, this court said: 
“In an executory contract: for the sale of real estate, 
equity treats the vendor as the trustee of the purchaser, 
and the purchaser as the trustee of the purchase money 
for the vendor.” Again, in the same case it is said: “In 
such a contract the vendor, upon default made by the 
vendee, may treat the contract as an ordinary real estate 
mortgage and foreclose it as such.” 

The next question we are required to determine is what 
interest in the purchase money due under the contract 
did the First National Bank of Falls City, appellant, and 
Ellis F. Prine, obtain when they purchased the notes 
which had been given by Nutter to Edgar as evidence of 
payments to be made. It is contended in the briefs that 
the only lien which Edgar had in the premises was that 
of a vendor, and that the lien of a vendor is a personal lien, 
which he could not transfer, and that, therefore, appellant 
and Prine, in purchasing the Nutter notes, acquired no 
right or interest in the land which the vendor had. We 
are unable to agree to this conclusion. Under the law of 
this state, the vendor’s lien as recognized by the authori- 
ties cited in briefs in this case, has no existence. The dis- 
tinction between a vendor’s lien and the kind of lien held 
by the vendor in this case is very clearly stated in the case 
of Graham v. McCampbeil, 19 Tenn., 52, where it is said: 
“Unpaid purchase money secured by a mortgage of the 
property sold, or simply by a reservation of the title in 
the seller, draws after it when assigned the security pro- 
vided for its payment. Hence, in sales of land, when the 
vendor gives his bond for title, and the purchaser his note 
for the money, an assignee of one of the notes may, without 
more, subject the estate to the payment; as he may, also, 
in the case of a mortgage.” Again, it issaid: “But if the 
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title pass out of the vendor by conveyance, his equitable 
lien does not pass to an assignee of the purchase money.” 
There seems to be a hopeless conflict of the decisions of the 
courts upon the question of whether a mere vendor’s lien 
as recognized in some of the states, not being a lien re- 
served by the deed or secured by mortgage, is transferable 
by assignment. But that question is wholly immaterial 
here. The situation of the vendor Edgar in this case is 
aptly described by Justice Brewer in Stevens v. Chadwick, 
10 Kan., 406, 412, in the following language: “But here 
the title is not parted with. By contract it is to be re- 
tained till the price is paid. The agreement of the vendor 
substantially is this: When you pay the price, you can 
have the title; till you pay, I retain it. . The title is held as 
security for the price. The vendee can not compel a con- 
veyance till he pays the price, not even, says the supreme 
court of Alabama, though the notes given for the price 
are barred by the statute of limitations and no recovery 
' can be had thereon”—citing Driver v. Hudspeth, 16 Ala., 
348. In the case of Moore v. Anders, 14 Ark., 628, it is 
said: “The assignment of a note for the purchase money 
thus secured, tacitly carries with it, as an incident to the 
debt, the vendor’s lien reserved by the contract of sale; and 
the assignee may sue at law upon the note, and proceed in 
equity in the nature of a bill for foreclosure against the 
vendee and any person claiming under him, to subject the 
Jand to the payment of the original purchase money.” See 
also Gessner v. Palmater, 18 L. R. A. [Cal.], 187; Nash- 
ville Trust Co. v. Smythe, 27 L. R. A. [Tenn.], 663. We 
conclude, therefore, that the lien upon the premises cre- 
ated by the reservation of the title in the vendor was such 
as could be assigned. 

It is now necessary to examine the question of priorities 
between the several parties interested. The appeal of the 
bank having brought the entire case to this court for re- 
view, it will be necessary to determine the priorities of 
all parties interested. Huffman v. Ellis, 52 Nebr., 688. 
It is disclosed by the record that the judgment under 
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which appellee Palmer claims, was filed in the district 
court on January 10, 1895. This became a lien upon the 
unpaid purchase price due to Edgar from the date of its 
filing. Courtnay v. Parker, 16 Nebr., 311; Olander v. 
Tighe, 43 Nebr., 344. In the case of Wehn v. Fall, 55 Nebr., 
547, this court said: “But a judgment of the district 
court, against a vendor of land who retains the legal title, 
attaches as a lien to such land, and, as against a vendee 
in possession with actual notice, may be enforced to the 
extent of the unpaid purchase price.” Again, in the same 
case, it is said: “Under these circumstances Smith be- 
came entitled to intercept the purchase money and have 
the same applied in satisfaction of his judgment upon 
giving Wehn notice of his rights.” Appellant bank hav- 
ing obtained its assignment of the notes under which it 
claims on January 14, 1895, four days later than the 
transcripting of this judgment, it was its duty, before tak- 
ing the notes, to examine the judgment record, and ascer- 
tain what, if any, lien there was upon the land, or upon 
the purchase money due under the contract; and it will 
be presumed to have done so, and to have ascertained that 
the right of Edgar to assign any portion of the purchase 
money: due under the contract was subject to the then- 
existing judgment of record. In the case of Moyer v. Hin- 
man, 13 N. Y., 180, 188, it is said: ‘Parties who deal with 
the debtor respecting his lands subsequently to the docket- 
ing of the judgment, are affected with notice. Such per- 
sons may make themselves perfectly safe in that particu- 
lar, by searching the docket book of judgments in the 
proper office; and they will, of course, abstain from pur- 
chasing if they find the land which they are proposing to 
buy, incumbered by a judgment.” This language was 
quoted with approval in Filley v. Duncan, 1 Nebr., 134, 
140. It is therefore clear that the lien of the bank is sub- 
ject to that of the judgment of Palmer, and was correctly 
so determined by the trial court. 

The trial court gave Mary L. Wiltse a second lien for 
the amount due on her mortgage, making her lien prior to 
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that of the appellant bank; and complaint is also made 
of this action. It is disclosed by the record that the bank 
took the two notes under which it claims, by indorsement 
from Edgar, January 14, 1895, and that M. L. Wiltse took 
her mortgage upon the premises from Edgar on July 22, 
some six months later. At the time M. L. Wiltse took her 
mortgage she was, aside from notice of the righis of 
Nutter in possession, chargeable with notice of what 
the record disclosed regarding the title to the land. As 
has been heretofore stated, the bond contained no descrip- 
tion of or reference to the notes, and there was no notice 
of record from which Mrs. Wiltse could infer that notes 
‘had been executed. In dealing with Edgar she had a per- 
fect right to deal with him upon the theory that he was 
the holder of the legal title as security for the payment 
of the unpaid purchase price from Nutter, whatever 
amount that might be. In the case of Ogle v. Turpin, 102 
Tll., 148, it is said: “There being no presumption of law 
that the payee of notes secured by mortgage has trans- 
ferred the same before purchasing the equity of redemp- 
tion from the mortgagor, a person taking a mortgage from 
the payee will not be held chargeable with notice that the 
notes secured in the first mortgage have been assigned, 
but he may rely upon the record, as showing title in his 
mortgagor.” In the case at bar, there was not only no 
presumption that Edgar had assigned the promissory 
notes given for the purchase price, but there was 
no presumption that promissory notes had in fact 
ever existed. Having ascertained from the record of 
the bond that $900 of the purchase price was by the 
terms of the bond not yet due, Mrs. Wiltse had a 
right to expect that her mortgage would be a valid lien 
upon the land in case the purchase was not completed, 
and, in the event that it was completed, an equitable lien 
upon the purchase price remaining due. Under the re- 
cording acts of this state, it was the duty of appellant, 
if it relied upon the security of the contract, or upon the 
title which Edgar retained, to have taken from Edgar an 
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assignment pro tanto of his interest and placed the same 
of record. If this had been done, Mrs. Wiltse, by examin- 
ing the record, could have ascertained that the bank had 
an interest in the purchase money due from Nutter to 
the extent of $600 and interest. Having ascertained this 
fact, she could have withheld her money or made the loan 
at her option. In Ogle v. Turpin, supra, it was said: “An 
assignee of notes secured by mortgage may protect his 
equitable lien on the mortgaged premises, by taking and 
putting upon record an assignment of the mortgage, so 
as to give notice of his interest, and thereby prevent others 
from being deceived by any subsequent satisfaction entered 
of record by the mortgagee.” In the case of Swartz v. 
Leist, 18 Ohio St., 419, a mortgagee, after having sold one 
of a series of notes, released the mortgage of record. The 
land was then sold to another party, and a person who 
held one of the notes by assignment sought to foreclose 
against the purchaser. The court in that case said: “But. 
the question in this case is, whether the rights of Swartz 
were such that they can be asserted against a bona-fide 
purchaser from the mortgagor, who, without notice of the 
lien claimed by Swartz, has parted with his money, rely- 
ing upon a statutory discharge of the mortgage which he 
found executed by the mortgagee, and properly entered 
upon the record. The rights of Swartz were, as we have 
said, purely equitable. No title to, or estate in, the mort- 
gaged premises, had been conveyed to him. A legal title 
to lands can not, either at common law, or under our 
statute, pass by the sale and delivery of a promissory note. 
The legal title to the conditional estate, granted by ‘the 
mortgage, remained in the mortgagee as fully after the 
transfer of the note as before. True, he may have held it 
as trustee, in part, for the benefit of Swartz. But a trust 
of this kind, not apparent on the face of the mortgage 
deed, evidenced by no record, and unknown to the world, 
can not affect the rights of bona-fide purchasers, who, in 
ignorance of its existence, confide in the acts of the mort- 
gagee falling within the apparent scope of his powers as 
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the legal owner of the mortgage. As against such parties, 
the discharge must operate to cancel the record of the 
mortgage, and thereby extinguish its lien.” Swartz v. 
Leist, and Ogle v. Turpin, supra, were quoted with ap- 
proval by this court in Whipple v. Fowler, 41 Nebr., 675. 
In the case at bar, the rights of the parties, as between the 
holder of the mortgage and appellant, must be determined 
by reference to the registry acts of this state, and not 
upon the fact that the instruments obtained by the bank 
were negotiable promissory notes. In the case of Rumery 
v. Loy, 61 Nebr., 755, this court, by SULLIVAN, present 
chief justice, said: “The rights of rival claimants in 
cases of this kind are not to be determined by the laws of 
negotiable instruments, as counsel seem to think, but by 
the registry act, which was designed to protect those who 
are interested in knowing the state and condition of land 
titles.” Another valid reason exists why appellant is not 
entitled to priority over the mortgagee, Mrs. Wiltse. In 
Swartz v. Leist, supra, it is said: “But the parties here 
are not equally faultless, and do not stand im equal jure. 
Swartz negligently or confidingly permitted Little, the 
mortgagee, to retain the legal title conveyed by the mort- 
gage and the power of control over it. Little had thus the 
legal power and ostensibly a perfect right to discharge 
and release it. Leist, the purchaser, having no reason to 
suspect fraud, was justified in regarding the release 
legally made by one who was ostensibly a proper party 
as an effectual discharge of the lien. And as between 
these parties, he who unwisely reposed confidence in Little 
and gave him the power to defraud should suffer the con- 
sequences.” So in the case at bar, appellant by failing to 
take and place of record an assignment from Edgar, the 
vendor, of his lien pro tanto, put it into the power of Ed- 
gar to induce Mrs. Wiltse to loan him the money, which - 
he did. It follows, therefore, that the judgment of the 
trial court in giving Mrs. Wiltse a lien superior to that of 
appellant was right, and should be affirmed. 

The trial court gave Ellis F. Prine a fourth lien upon 
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‘the premises. This portion of the decree is erroneous. 
All that has been said upon the question of priorities as 
between Mrs. Wiltse and appellant bank applies with 
equal force to the lien of Prine, and there is no doubt that 
the lien of Mrs. Wiltse is prior and superior to that of 
both Prine and the bank. Prine, however, took an as- 
signment of the purchase-money note from Edgar prior to 
the transcripting of the judgment obtained by Palmer , 
against Edgar. The bank took its assignment of the 
purchase money notes from Edgar after Palmer’s judg- 
ment had been duly transcripted to the district court. As 
Palmer does not stand in the relation of a bona-fide pur- 
chaser, or of a mortgagee without notice, and as his 
interest attaches simply to the interest that the vendor 
Edgar still retained in the purchase price due on the 
land, the lien of Prine, in the absence of intervening 
equities, would be superior to that of Palmer, the judg- 
ment creditor, while the lien of the appellant bank would 
be junior to such judgment lien. But it is a logical im- 
possibility to give Prine a lien superior to that of Palmer, 
and inferior to that of Mrs. Wiltse, while giving the latter 
a lien junior to that of Palmer. The question would not be 
free from difficulty if Mrs. Wiltse and Prine were in equali 
jure. But this is not the case. Mrs. Wiltse is just as 
clearly entitled to priority over Prine, as Palmer is en- 
titled to priority over Mrs. Wiltse; and the injustice of 
inverting the order of priority as between Prine and Mrs. 
Wiltse in order to give to Prine’s lien a priority over that 
of Palmer, is manifest when it is remembered that Prine 
had it in his power to prevent such injustice, by procur- 
ing, as he should have done, an assignment pro tanto of 
the security held by his assignor, Edgar, for the purchase 
money note, and recording the same, so that Mrs. Wiltse 
might have acted with reference to his interest. Having 
failed to do this, Mrs. Wiltse is entitled to have satisfac- 
tion of her lien out of the available funds, undiminished 
by the prior payment of a secret equity, held by Prine, 
regarding which the records, upon which she had a right 
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to rely, were silent. But it does not follow that this 
laches on the part of Prine, by which he lost his priority 
over the lien of Palmer’s judgment, should subject his 
lien to that of appellant bank. The latter and Prine are 
both purchasers in part of a series of notes secured by the 
same instrument; as to Mrs. Wiltse, they are both in pari 
delicto; and it fe.lows that their liens should prorate; 
and the decree of the trial court, in so far as it subjects 
the lien of Prine to that of the bank, is erroneous. By 
the decree of the trial court, no notice was taken of the 
rights of Nutter, the vendee. It is disclosed by the record 
that immediately upon making the purchase, Nutter 
placed of record his bond for a deed, and went into pos- 
session of the premises, and has remained in possession 
ever since. All parties to the record are chargeable with 
notice of his possession, the nature of his title, and the 
remainder of the purchase price due from him to his 
grantor. He has made a number of payments on the pur- 
chase price for the premises, but the amount remaining 
due from him we will not attempt to determine at this 
time. The decree of the trial court should have deter- 
mined the amount due from Nutter under his contract of 
purchase, with interest thereon, together with the taxes 
he should have paid; and he should, with‘n a short time, 
to be fixed by the court, be permitted to pay into court 
such amount, to be distributed in satisfaction of the liens 
of the various parties to the case as hereinbefore deter- 
mined. 

It is therefore recommended that the judgment be re- 
versed, with directions to the trial court to give to Jerome 
Wiltse a first lien for the amount due him on his tax-sale 
certificate; to Leroy Palmer a second lien for the amount 
of his judgment; to Mary L. Wiltse a third lien for the 
amount due her upon her mortgage; and after these vari- 
ous liens are satisfied, the liens of Ellis I*. Prine and ap- 
pellant bank should prorate; and to determine the 
amount due from William T. Nutter, and require the same 
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to be paid into court within a short time, to be fixed; the 
money to be applied as hereinbefore directed. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed, with directions to the trial court to give 
to Jerome Wiltse a first lien for the amount due him on 
his tax-sale certificate; to Leroy Palmer a second lien for 
the amount of his judgment; to Mary L. Wiltse a third 
lien for the amount due her upon her mortgage; and 
after these various liens are satisfied, the liens of Ellis F. 
Prine and appellant bank should prorate; and to deter- 
mine the amount due from William T. Nutter, and to re 
quire the same to be paid into court within a short time, 
to be fixed; the money to be applied as hereinbefore di- 
rected. 

JUDGMENT ACCORDINGLY. 


Crry oF LINCOLN, APPELLANT, V. JENNIE C. BELL, APPELLEE. 
, Finep Jury 1, 1902. No. 11,839. 
Commissioner’s opinion, Department No. 1. 


4, Bill of Exceptions: Peririon 1n Equity: New Trriau: Lost ReEcorp. 
Where a bill of exceptions has been duly settled, allowed and 
filed with the clerk, a new trial will not be granted in an action 
at law upon a petition in equity, where it is not made to appear 
that the lost bill can not be supplied as other lost records. 


2. 


: New TRIAL: Qu2&RE. , Whether a court of equity will grant 
a new trial in an action at law on account of the loss of a bill 
of exceptions duly settled, allowed and filed with the clerk, 
quere. 


3. Petition. Petition examined, and held not to state facts sufficient 
to entitle plaintiff to equitable relief. 


4, Evidence. Evidence examined, and held sufficient to sustain the 
finding and judgment of the trial court. 
APPEAL from the district court for Lancaster county. 
Heard below before HoLMES, J. Affirmed. 
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Edmund C. Strode and D. J. Flaherty, for appellant. 
Lionel C. Burr and Elmer E. Spencer, contra. 


KIRKPATRICK, C. 


This is an appeal on behalf of the city of Lincoln from 
an order and judgment of the district court for Lancaster 
county, dismissing its petition in equity for a new trial 
in the case of Jennie C. Bell against the city of Lincoln. 
The record, briefly stated, discloses that on the 28th day 
of April, 1899, Jennie-C. Bell brought her action in the 
district court of Lancaster county against the city of 
Lincoln to recover the sum of $15,000, alleged to be due 
her for injuries received by reason of falling on a side- 
walk in the city of Lincoln. An answer was filed by the 
city, trial was had, and on September 15, 1899, a verdict 
was rendered in favor of Jennie C. Bell and against the 
city of Lincoln for $2,500. A motion for a new trial on 
behalf of the city was overruled, and judgment entered 
in the sum of $2,500. Forty days, which were subse- 
quently extended to eighty, were given the city within 
which to serve a bill of éxceptions. Within the time fixed 
by the trial court the bill of exceptions was served, and 
subsequently settled and allowed, and was filed in the 
office of the clerk of the district court, and became a part 
of the records in the case. Some time subsequent to ihe 
filing of the bill of exceptions, and prior to the expiration 
of the year within which error proceedings were required 
to be brought in this court, it was discovered that the bill 
of exceptions was lost or mislaid; at least, it could not 
be found in the office of the clerk of the district court. 
Thereupon on the 28th day of August, 1900, and before the 
expiration of the year, the city of Lincoln filed a petition 
in equity in the district court, asking for a new trial in 
the case at law wherein Jennie C. Bell had recovered her 
judgment, upon the ground that the bill of exceptions had 
been lost. To this petition an answer was interposed by 
Jennie C. Bell, which, among other things, pleaded that 
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pursuant to a resolution of the city council directing the 
city attorney to file a waiver of error in the said case in 
consideration of the appellee filling a remittitur or release 
of $200 on the judgment, such waiver and remittitur were 
duly filed, and the city was estopped from prosecuting its 
proceedings for a new trial. To this answer a reply was 
filed on behalf of the city, in which it was alleged that 
the action of the city council in authorizing the filing of 
a waiver of error was at a subsequent meeting of the 
council rescinded, and that the city attorney was notified 
not to file such waiver, and further alleged that the city 
made no claim on account of such remittitur. 

In our view of the case it will not be necessary to con- 
sider the effect to be given to the filing of the waiver of 
error, and of the attempted remittitur of a portion of the 
judgment. The sole question requiring consideration in 
brief of appellant, the city of Lincoln, is whether, under 
the pleadings and the evidence in the record before us, 
appellant was entitled to a new trial in the action at law. 
The petition filed by appellant, omitting formal parts and 
such allegations as are not material for consideration, 
alleges that the bill of exceptions in the law case had been 
duly served, settled and allowed, and filed for record with 
the clerk of the district court; and, in addition thereto, 
pleaded its cause of action in the words following: 

“That this plaintiff is advised and informed by said 
clerk that said bill of exceptions can not be found, and 
that the same is lost, so far as is known by said clerk or 
your petitioner; that this plaintiff has made repeated 
demands of the said clerk for the delivery of said bill of 
exceptions, but said clerk has at all times, when so re- 
quested, been unable to produce the same or deliver the 
same to this plaintiff; that this plaintiff has in no way 
been negligent in the matter of preserving or caring for 
said bill of exceptions, and it is in no way responsible for, 
and in no way contributed to the loss of the same. 

“Plaintiff alleges and charges the fact to be that there 


was prejudicial error in the trial of said cause; that in 
30 


° 
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the judgment of its counsel, said cause would have been 
reversed by the supreme court of the state upon errors 
assigned in its motion for a new trial, and which would 
have been inade the basis of a petition in error, and that in 
the judgment of its counsel the judgment of the trial court 
entered upon the verdict of the jury in said cause would 
have been set aside by the supreme court of Nebraska and 
said cause reversed and remanded for further proceedings 
therein, had this plaintiff been permitted to proceed with 
the error proceedings so instituted in said cause. Plain- 
tiff says that on account of the loss of said bill of excep- 
tions, it is unable to proceed further in said error proceed- 
ings, and will be unable to prosecute error to the supreme 
court in said cause, and will be denied the right to prose- 
cute error to the supreme court or to appeal said case; 
that unless said judgment be set aside and a new trial 
granted by this court, said judgment of the trial court in 
said cause: will become final and conclusive, and this 
plaintiff will be obliged to pay the same, and will by 
reason of the loss of said bill of exceptions as herein 
alleged, be deprived of the right to appeal or the right to 
prosecute error to the supreme court from the proceed- 
ings of said trial in said case, and will suffer great irrep- 
arable damage and injury, for all of which this plaintiff 
has no adequate remedy at law.” 

To the sufficiency of this petition a demurrer was inter- 
posed by appellee, which was by the trial court overruled. 
The question of the sufficiency of the petition was again 
presented by an objection at the commencement of the 
trial to the introduction of any evidence. 

After a careful examination of the petition, the material 
paragraphs of which have been quoted, we are of opinion 
that it wholly failed to state facts sufficient to entitle ap- 
pellant to a new trial in the law case. The bill does not 
even contain a direct allegation that the bill of exceptions 
is lost. Nor does it contain an allegation that the lost 
bill of exceptions, if indeed it be lost, can not be easily 
supplied. Under the laws of this state, a bill of excep- 
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tions, after being duly allowed, must be filed with the clerk 
of the district court, and thereupon becomes a part of the 
records of the court. First Nat. Bank of Denver v. Lowrey, 
36 Nebr., 290; Aultman v. Patterson, 14 Nebr., 57. And 
we are unable to see any valid reason why the bill of excep- 
tions, after being settled and filed, and thereafter lost, can 
not be supplied the same as any other lost record of the 
court. In either case the principle would be the same, and 
while it might be more difficult to substitute a copy of a 
bill of exceptions for one lost, yet ordinarily no difficulty in 
doing so would arise. In the case at bar there is nothing 
in the petition to show that a copy of the bill of exceptions 
could not have been easily supplied. The limit of time 
within which error proceedings must have been prose- 
cuted had not yet expired when this suit was instituted; 
and had appellant duly filed in this court a transcript 
and petition in error, and by proper motion brought the 
matter of the lost bill of exceptions to the attention of the 
trial court, there is no doubt whatever that the lost bill 
might have been supplied. It is, therefore, clear that the 
petition does not state facts entitling appcllant to the 
relief prayed for—first, because it is not pleaded that the 
bill of exceptions is lost; and, second, because of the fail- 
ure to plead its inability, by a proper proceeding, to sup- 
ply the bill, if lost. 

From a careful examination of the evidence in the case, 
we are satisfied that in this regard also appellant has 
failed to show itself entitled to relief. From the evidence 
the trial court was justified in finding that if the bill was 
mislaid or lost, it was on account of the fault and negli- 
gence of the city officers. Again, it fairly appears from 
the evidence that appellee, the next day after the com- 
mencement of this suit, offered to stipulate with the attor- 
ney for the city that a copy of the lost bill of exceptions 
be substituted. It is also very apparent that the official 
reporter stood ready to supply the bill of exceptions from 
his notes on payment by the city of his legal fees therefor. 
While this is not clearly established by positive evidence, 
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yet it is established that the reporter presented to the 
attorney for the city a bill covering the amount for which — 
he was ready to furnish a second copy of the evidence. 

The trial court found that the bill filed by the city ask- 
ing a new trial was without equity, and this finding, in 
our opinion, is abundantly sustained by the evidence in 
the record. The power of the district court, upon a bill 
in equity in a proper case, to grant a new trial may be 
regarded as settled in this state. Munro v. Callahan, 55 
Nebr., 75. Barr v. Post, 59 Nebr., 361. It is also settled 
that such new trial may be granted because the party 
complaining, without fault on his part, has been deprived 
of the right to a settlement and allowance of a bill of ex- 
ceptions. Mathews v. Mulford, 58 Nebr., 252. But we are 
not inclined to extend the rule, and say that a.party may 
obtain a new trial even after the allowance and settle- 
ment of a bill of exceptions, and such bill has been duly 
filed and become a part of the records of the court; es- 
pecially where it is apparent that by a reasonable effort 
the record claimed to be lost might be supplied. The 
judgment of the trial court is right, and it is therefore 
recommended that the same be affirmed. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


NUCKOLLS COUNTY V. WILLIAM M. PEEBLER. 
FILED JuLy 1, 1902. No. 11,966. 
Commissioner’s opinion, Department No. 1. 


Public Officer: ComrPENSATION: ADDITIONAL DuTrIgs. A public officer 
raust perform the duties of his office for the compensation fixed 
by law; and if the legislature by statute imposes additional 
duties upon him, but provides no additional compensation there- 
for, such extra work must be performed gratuitously. 
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Brror from the district court for Nuckolis county. 
Tried below before SrusBss, J. Reversed. 


E. D. Brown, for plaintiff in error. 
H. H. Mauck and F. H. Stubbs, contra. 


KIRKPATRICK, C. 

This is an action brought by William M. Peebler, who 
was county judge of Nuckolls county, against the county 
of Nuckolls, to recover the sum of $32.05, alleged to be due 
him for services performed in and about the appointment 
of judges and clerks of election for the year 1898. The 
claim was filed before the county commissioners by 
Peebler, duly verified, and set out certain items claimed 
to be due for services rendered. The claim filed was in the 
following language: 

“To Wm. M. Peebler, County Judge; 1898, Oct. 12, 
To 95 certificates to clerks and judges of election at 25 
cents each, $22.50; To 19 certificates to the county clerk 
of appointment of clerks and judges of election at 25 cents 
each, $4.75; To filing 48 certificates of nominations of 
clerks and judges of election at 10 cents each, $4.80; 
total, $32.05.” 

This claim was wholly disallowed by the county board, 
from which an appeal was duly prosecuted by defendant 
in error to the district court, where a petition was filed 
setting up that he was the county judge, and had per- 
formed the services alleged, and presented the same claim 
upon which action was taken by the county board. To 
this petition a general demurrer was interposed by the 
county, which was by the district court overruled; the 
county electing to stand upon its demurrer. A judgment 
was entered in favor of Peebler for the full amount 
claimed by him, and from this judgment the county prose- 
cutes error to this court. 

It is not claimed by defendant in error that the statute, 
in express language, authorizes the allowance to the 
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county judge of the fees which he claims; but it is con- 
tended that under the terms of section 8, chapter 28, Com- 
piled Statutes, providing for fees for county judges, 
the items claimed should have been allowed. After a care- 
ful examination of the question presented, we are of 
opinion that this contention can not be sustained. There 
can be no doubt that it is within the power of the legia- 
lature, from time to time, to require at the hands of the 
county judge the performance of additional duties, and 
that unless, by the terms of the statute, compensation for 
such added duties is provided, they must be performed 
without extra charge. In the case of State v. Sliver, 9 
Nebr., 85, 88, it was said: “A public officer must dis- 
charge all the duties pertaining to his office for the com- 
pensation allowed by law, and will not be allowed compen- 
sation for extra work unless it is authorized by statute.” 
This rule has been adhered to in Bayha v. Webster 
County, 18 Nebr., 181; Stoner v. Keith County, 48 Nebr., 
279. Ag:iin, in State v. Meserve, 58 Nebr., 451, this court, 
speaking by SULLIVAN, present chief justice, said: “A 
public officer must perform every service required of him 
by law, and he must look to the statute for his compensa- 
tion. If it provides none, then the services are gratui- 
tous.” The question whether or not defendant in error 
was required to perform all the acis he did in relation to 
the matter is not presented in this case, and will not be 
decided. But there can be no doubt that no provision is 
made in the statute providing for fees to be paid to the 
county judge for performance of the services rendered. | 

The judgment of the trial court in overruling the de- 
murrer is wrong, and it is therefore recommended that the 
same be reversed, and the cause dismissed. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, 


and the cause dismissed. 
REVERSED AND DISMISSED. 
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ENDELL N. LEAKE v. Lucy. A. Lucoas.* 
Frnep Joby 1, 1902. No. 11,864. 
Commissioner’s opinion, Department No. 2 


1. Husband and Wife: Lrsaninity oF WIFE FOR MAINTENANCE OF SICK 
HuseanpD. When a husband is actually a part of the family, 
living with it as such, and is temporarily helpless and incapaci- 
tated by illness, his maintenance and support, including neces- 
sary medical attendance, comes fairly within the rule of the 
statute which makes the wife liable as surety for necessaries 
furnished the family. 


2. 2 : FOREIGN JUDGMENT AGAINST: RETURN OF EXECUTION 
NULLA Bowa: CONDITION PRECEDENT. In such case, where the 
husband and family, including the wife, remove to a sister 
state, and no judgment can be obtained against him in this 
state, the obtaining of a judgment against him in the courts 
where he resides, causing an execution to issue thereon, and 
having it returned, unsatisfied, is a sufficient, compliance with 
the provisions of section 1, chapter 53, of the Compiled Stat- 
utes, to sustain an action against the wife to recover for such 
medical attendance. 


Error from the district court for Dodge county. Tried 
below before HOLLENBECK, J. Reversed. 


Courtright & Sidner, for plaintiff in error. 
Dolezal, Cook & Cook, contra. 


BARNES, C. 


On the 23d day of February, 1900, the plaintiff com- 
menced a suit in the district court for Dodge county 
against the defendant by filing the following petition 
(omitting title) : 

“Comes now the plaintiff and for cause of action herein 
states : 

“Ist. The plaintiff is now and for more than seven years 
last past has been a duly authorized and practicing physi- 
cian in Fremont, Dodge county, Nebraska. 


*Rehearing allowed. Reversal adhered to. See opinion, page 365, 
post. 
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“2d. During the year 1896 and early part of 1897 the 
plaintiff herein furnished medicine and medical attend- 
ance to William A. Lucas for and at the request of 
William A. Lucas, in said county, which medicine and 
medical attendance was of the value and agreed price of 
$38.50. 

“3d. Thereafter on October 31, 1899, judgment was 
recovered against said William A. Lucas by the plaintiff 
herein for $38.50 in Howells county, Missouri, where said 
defendant and William A. Lucas her husband, then re- 
sided and where they still reside. 

“4th. Thereupon a transcript of said judgment was 
filed in the circuit court of said Howells county, Missouri, 
the same being a court of general jurisdiction and of the 
same jurisdiction and powers as the district court of 
Nebraska, and an execution issued thereon commanding 
the sheriff of said county to levy the same upon the goods, 
chattels, lands and tenements of said William A. Lucas. 
Said execution was thereafter returned by the said 
sheriff with his return thereon showing no property, 
goods, chattels, lands or tenements of said William A. 
Lucas could be found in said county upon which to levy. 

“Sth. The defendant herein is, and for more than ten 
years last past has been the wife of said William A. Lucas. 
And at the time of furnishing said medicine and medical 
attendance the defendant herein and the said William 
A. Lucas were living together in Fremont, Nebraska, as 
husband and wife. 

“6th. Said medicine and medical attendance were neces- 

sary for the defendant’s family. 

' “7th. No part of said judgment and no part of the value 
of said medicine and medical attendance has been paid 
and the whole thereof is now due and payable. 

“8th. There is now due and unpaid from defendant to 
plaintiff upon said judgment and for said medicine and 
medical attendance the sum of $38.50 and interest thereon 
from July 1, 1897. 

“9th. At the time of furnishing said medicine and medi- 
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cal attendance the defendant was the owner and held 
a fee title to lots four, five and six, block three of Bast 
Side addition to the city of Fremont in Dodge county, 
Nebraska, and pledged said property for the payment of 
said debt. 

“10th. Neither the defendant nor said William A. Lucas 
have any personal property within Dodge county, Ne- 
braska, nor within the state of Nebraska, and the said 
William A. Lucas has no real estate in Dodge county, 
Nebraska, nor in the state of Nebraska. 

“Wherefore plaintiff asks judgment against the defend- 
ant for the sum of $38.50 with interest thereon at seven 
per cent. per annum from July 1, 1897, and costs, and that 
said judgment be decreed to be a lien upon said real 
estate, and for such other and further relief as equity 
may require.” 

At the same time he procured an attachment to be 
issued and levied upon the property of the defendant, 
situated in said county, and thereupon obtained service 
against her by publication. She appeared in the case, and 
filed a general demurrer, which was overruled, and there- 
after she filed an answer to the petition, in which she ad- 
mitted the third and fourth paragraphs thereof, and 
denied all of the other allegations therein contained. She 
further answered as follows: “Iurther answering for 
another and further defense this defendant avers the 
property in this action attached being lot 4 of block 3, 
of East Side addition to the city of Fremont, lot 5 in said 
block 8 and lot 6 in said block 3 is the sole and separate 
property of the defendant, and was acquired by her 
through and by means of a conveyance of the same to her 
from persons other than her said husband, William A. 
Lucas; and that the same is not liable for the debts of the 
said William A. Lucas.” Upon the issues thus made the 
cause was tried to a jury. At the close of all of the evi- 
dence the court held that the medical services, which were 
the basis of the plaintiff’s cause of action, were not neces- 
saries furnished the family of the said defendant; that 
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the plaintiff had not complied with the law, and first 
obtained a judgment against the husband for the 
indebtedness sued on in this action, and had an execution 
issued and the same returned unsatisfied for want of 
goods, chattels, lands and tenements whereon to levy and 
make the same, and thereupon directed the jury to return 
a verdict for the defendant, which was accordingly done. 
The plaintiff’s motion for a new trial being overruled, he 
brought the case here on a petition in error. The evidence 
sustained all of the allegations of the petition, except the 
one which charged that the defendant had pledged her 
separate property for the payment of the debt. Upon that 
point the evidence shows that the husband made the re- 
quest for the services. 

1. The plaintiff contends that the medical attendance 
and services in question furnished by him to the defend- 
ant’s husband, were necessaries furnished the family of 
the defendant, within the meaning of section 1, chapter 
53, of our statutes. It was established on the trial that 
at the time the plaintiff attended the defendant’s husband 
they resided together at their home in Fremont, Dodge 
county, Nebraska, and were maintaining their home and 
family relations as husband and wife; that the members of 
the family were William A. Lucas, his wife, the defendant 
herein, and defendant’s mother; that the said Lucas was 
ill with rheumatism and unable to get about or help him- 
self in any particular. It would seem that the medical 
attendance necessary to cure defendant’s husband of his 
illness and thus place him in a position to labor, and sup- 
port the family, herself included, was a necessary fur- 
nished for its benefit. The husband, although the head of 
the family, while living with his wife, maintaining the 
family relations and keeping up the home, is certainly a 
part and a member of it. There can be no doubt but that 
the defendant would be liable as surety for her husband 
for the necessary food furnished the family, himself in- 
cluded. It would seem to be necessary, and for the benefit 
of the family, that the husband be cured of his temporary 
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illness so as to be able to earn the means with which to 
pay for such food, and thus relieve the defendant of that 
charge. We do not intend to establish a rule of law by 
which we shall be conclusively bound in such cases here- 
after, for every decision upon this question must neces- 
sarily be largely governed by the facts existing in the par- 
ticular case in which it is rendered. In this case we are 
unable to see why defendant should not be held liable as 
surety for necessary medical attendance furnished to her 
husband when temporarily disabled by illness. In the 
case of Wailing v. Toll, 9 Johns. [N. Y.], 141, it was held 
that medicine and medical attendance was a family neces- 
sary. In that case the medicine and attendance had been 
furnished by the plaintiff to a daughter while she was a 
minor living with her father. The court held that the 
father was liable therefor, notwithstanding the medicine 
and attendance had not been requested by him, because it 
was a family necessary. The statutes of the state of Iowa 
make a husband and wife jointly liable for the necessary 
family expense. In the case of Murdy v. Skyles, 70 N. W. 
Rep. [Ia.], 714, the supreme court of that state held that a 
claim for medical services rendered the husband was a 
family expense, for which the husband and wife were 
jointly and severally liable. This is the first time this ques- 
tion has been before us, and we find but little authority 
upon it elsewhere. We ought to give the statute a reason- 
able construction, and we therefore hold, under the facts in 
this particular case, that when the husband is actually a 
part of the family, living with it as such, and is for some 
reason temporarily incapacitated by illness, his mainte- 
nance and support, including medical attendance, comes 
fairly within the rule of the statute which makes the wife 
liable as his surety therefor. 

2. Plaintiff claims that he has complied with the stat- 
ute; that he procured a judgment against the defendant’s ~ 
husband; caused an execution to be issued thereon; and 
that the officer had returned the same unsatisfied, for 
want of goods and chattels, lands and tenements whereon 
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to levy and collect the same,—and thus fixed the defend- 
ant’s liability before he commenced this suit. It was es- 
tablished upon the trial that shortly after the medical at- 
tendance was furnished to defendant’s husband he recov- 
ered, and, with the defendant and the rest of the family, 
moved to the state of Missouri; that they made a home 
there, continued the family relations, and were living in 
said state at the time this action was commenced; that 
the husband owns no property in this state; that no action 
can be commenced or judgment obtained against him here, 
because no service of summons can be made upon him 
which will give the courts of this state jurisdiction to 
render a judgment against him. It is apparent, then, that 
it would be an impossibility for the plaintiff to obtain a 
judgment against the defendant’s husband in this state. 
A judgment was regularly obtained against him in the 
state where he resides, and was transcripted to the proper 
court, and an execution was issued thereon, which was 
returned by the proper officer unsatisfied for want of 
goods and chattels, lands and tenements whereon to levy 
and make the same. Strictly speaking, this judgment is 
not a judgment in this state until suit is brought thereon 
as the judgment of a sister state, and the same has been 
reduced to a judgment here. It is clear that this can not 
be done, because, as we have stated, there is no way to get 
service on the judgment debtor in this state. The plain- 
tiff, therefore, has exhausted every remedy and taken 
every proceeding open to him against the husband of the 
defendant. It further appears that the defendant owns 
all of the property possessed by the family, and has the 
title to the real estate attached in this action. It remains 
for us to determine whether or not there has been such a 
compliance with the statute as will support this action. 
A judgment obtained in the state of Missouri is as much 
a judgment as though obtained in the courts of this state. 
It is true, it is not a judgment of the courts of this state 
until an action has been brought thereon, and some court 
in this state has rendered judgment in such action. In 
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such an action the judgment of the court of the sister state 
is recognized as having such force that practically no de- 
fense can be made against it but the defense of fraud in 
obtaining it. Again, the constitution requires the courts 
of this state to give full faith and credit to the judgments 
of the courts of our sister states. ‘The maxim that the law 
does not compel the impossible applies with much force 
in this case. We ought to give the statute a fair, common- 
sense construction. When it says a judgment shall be ob- 
tained and an execution issued and returned unsatisfied, 
it should be held to mean that a judgment shall be ob- 
tained in the place or jurisdiction where it can be ob- 
tained; there is nothing in the terms of the statute itself 
which would seem to require us to hold otherwise. 

We therefore hold that there has been sufficient com- 
pliance with the requirements of section 1, chapter 53, of 
our statutes, to authorize the plaintiff to maintain this 
action against the defendant; that the trial court erred in 
directing the jury to return a verdict for the defendant. 
We therefore recommend that the judgment of the dis- 
trict court be reversed and the cause remanded for a new 
trial. 


Pounp, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
‘court be reversed and the eause remanded for a new trial. 


REVERSED AND REMANDED. 


The following opinion on rehearing was filed on March 
4, 1908: 


Commissioner’s opinion, Department No. 3. 


1. Husband and Wife: MrpicaL ATTENDANCE: Famity NECESSITY: 
Statute. The husband, while living with his wife, is part of 
the family, and medical attendance of which he stands in need 
is a family necessity, within the meaning of section 1, chapter 
53, of our Compiled Statutes. 
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2. 3 ‘ 3 : Removat To SisTER STaTE: Jupc- 
MENT AGAINST HusBAND: EXECUTION: RETURN NULLA Bona. 
Where medical] attendance is furnished the husband under the 
circumstances mentioned in the first headnote, and while the 
family are residing in this state, and the family afterward re- 
move to a sister state, a judgment against the husband in the 
state to which he has removed, and the return of an execution 
unsatisfied, is a sufficient compliance with our statute to entitle 
the creditor to proceed against the wife for the collection of 
his demand. 


DuFFip, C. 


The former opinion, delivered by Commissioner BARNES, 
of the Second Department, will be found on page 359, ante, 
and is so full in its statement of the facts that nothing fur- 
ther in that respect is needed. The statute before us for 
construction is in the following words: “The property, real 
and personal, which any woman in this state may own at 
the time of her marriage, and the rents, issues, profits, or 
proceeds thereof, and any real, personal, or mixed’ prop- 
erty, which shall come to her by descent, devise or the gift 
of any person except her husband, or which she shall ac- 
quire by purchase or otherwise, shal! remain her sole and 
separate property, notwithstanding her marriage, and 
shall not be subject to the disposal of her husband, or lia- 
ble for his debts; Provided, That all property of a mar- 
ried woman not exempt by law from sale on execution or 
attachment shall be liable for the. payment of all debts 
contracted for necessaries furnished the family of said 
married woman after execution against the husband for 
such indebtedness has been returned unsatisfied for want: 
of goods and chattels, lands, and tenements whereon to 
levy and make the same.” Compiled Statutes, ch. 53, sec. 
1. As we understand from brief and oral argument of 
counsel for defendant in error, two objections are urged 
against the construction given to the statute in the former 
opinion: First, that it is erroneous in holding that it was 
intended to make the property of the wife liable for neces- 
saries furnished the husband alone, and for his individual 
use; second, that it is wrong in holding that the return of 
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an unsatisfied execution against the husband on a judg- 
ment rendered against him by a court of a sister state, is 
a compliance with the statutory requirement relating to 
proceedings to. first collect from the husband. After a 
failure to collect from the husband, the property of a mar- 
ried woman not exempt by law from sale on execution or 
attachment shall be liable for the payment of all debts 
contracted for necessaries furnished the family of said 
married woman. So reads the statute. Who constitutes 
her family? Webster defines a family as “a collective 
body of persons who live in one house and under one man- 
agement.” The supreme court of Connecticut says that 
in a broad sense the word “family” may include all the 
person’s children whether living with him or not, and even 
other relatives; but in a more limited sense it includes only 
those who are living together as one household. Hart v. 
Goldsmith, 51 Conn., 479. In its limited sense the word 
“family” signifies the father, mother and children. Galli- 
gar v. Payne, 84 La. Ann., 1057. In the present case there 
is no need to determine the exact sense in which the word 
“family” is used in the statute under consideration, be- 
cause it includes the father, mother and children of the 
household in its most limited signification. There can 
be no doubt that the word “family” includes the husband, 
and that “necessaries” furnished him for his individual 
use, are furnished the family within the meaning of the 
statute. That medical attendance furnished the husband 
alone is a family necessary is held in the following cases: 
Cole v. Bentley, 26 Ill. App., 260; Walcott v. Hoffman, 
30 Ill. App., 77. 

The defendant in error relies largely on Gabriel v. 
Mullen, 30 Mo. App., 464, in support of her theory that 
medical services rendered exclusively to the husband are 
not “necessaries for the wife or family,” within the 
meaning of the Missouri statute, which is practically like 
our Own except in the method provided for enforcing the 
claim against the property of the wife. Even if the rea- 
soning in that case were satisfactory, it can no longer be 
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regarded as an authority upon the question, the case hav- 
ing been certified to the supreme court, where the opinion 
of the appellate court was disapproved, and the rule an- 
nounced that “medical services to the husband and chil- 
dren are ‘necessaries for the family’ within the meaning 
of that statute.” Gabriel v. Mullen, 111 Mo., 119. Neither 
can we see anything inequitable in the law. It must be 
borne in mind that this statute is a part of the law relat- 
ing to married women, and defining their property rights. 
Prior to the enactment of chapter 53 of our statute all the 
personal property of the wife, the income from her real 
estate, passed to the husband on her marriage, and became 
liable for his debts of every description. That the 
legislature, in giving her absolute title to the property 
owned by her at the date of her marriage, and exempting 
it from liability for the payment of her husband’s general 
indebtedness, should leave it liable for debts contracted 
for “necessaries for the family” which the husband is un- 
able to pay is not unreasonable. The husband can not 
subject her separate estate to liability for debts contracted 
by him in riotous living, or for anything but necessaries 
furnished the family, and for these equity and justice re- 
quire that she should pay when the husband is unable to 
do so, rather than require that a stranger or the public 
should assume the burden. 

2. Was a judgment against the huband obtained in Mis- 
souri, and the return of an execution unsatisfied “for want 
of goods, chattels, lands and tenements whereon to levy 
and make the same,” a sufficient compliance with our stat- 
ute before proceeding against the wife to collect the in- 
debtedness? We think it was. It must be borne in mind 
that the debt was contracted while the husband and wife 
were residents of Nebraska. Had they remained resi- 
dents of this state, and an unsuccessful attempt been 
made in the courts of this state to enforce the debt against 
the husband, no question is made that the property of the 
wife would be liable. The husband had no property here 
which could be reached by the process of our courts, and 
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the necessities of the case compelled the plaintiff to resort 
to the court in Missouri to obtain judgment against the 
husband. It is said that the holding in the former opinion 
“enlarges the liability of the wife, and makes her liable 
in this state on a chose in action against the husband.” 
That a foreign judgment is a mere chose in action in the 
sense that it. must be sued on in this state can not be 
denied; but we think that the defendant in error misap- 
prehends the purpose of our statute in requiring an un- 
successful attempt to be made by the creditor to first col- 
lect from the husband before resorting to the property of 
the wife. The action is not on the judgment, but on the 
original debt. The judgment and return upon the execu- 
tion are evidence merely that the husband has no prop- 
erty, and can not pay. The husband is primarily liable 
for the support of the family. It was the intention of the 
legislature to require the creditor to enforce this liability - 
against him if he had property which could be reached. 
The best evidence that the husband could not be made to 
respond is a judgment and the return of an unsatisfied 
execution. We think that such proceeding against the 
husband was required as evidence that the creditor had 
made a bona-fide and unsuccessful attempt to collect his de- 
wand from the party primarily liable therefor. For this 
purpose a judgment and an unsatisfied execution returned 
thereon from a court in Missouri is of equal weight with 
a domestic judgment on which execution has issued and 
been returned unsatisfied for want of property on which 
to levy. 

We are satisfied that the former opinion was right, and 
that it should be adhered to. 


Ames and ALBERT, CC., concur. 


By the Court: For the reasons above stated the former 
opinion in this case is adhered to. 


31 ; 
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FREMONT CARRIAGH MANUFACTURING COMPANY VY. CHRIS 
THOMSEN. 


FILED JULY 1, 1902. No. 11,890. 
Commissioner’s opinion, Department No. 2. 


1. Corporation: Stock: SratuTE: DEALING IN ITS Own Stock. A 
corporation, when not prohibited by its articles or by statute, 
may buy and sell its own stock, and hold, reissue or retire 
the same, provided such act is done in entire good faith and 
in no manner injures the rights of its creditors or its stock- 
holders. 


w~w 


Contract: Non ULrra Vires: RiautTs of Purcuaser. A contract 
with a corporation by which it sells certain of its shares of 
stock and agrees to repurchase the same upon the happening 
of a certain specified event, is not ultra vires; and for a breach 
thereof the purchaser may recover of the corporation the 
amount agreed upon as the price of such repurchase. 


BENEFITS RETAINED: REMAINDER REPUDIATED. 
Where such a contract has been made by the corporation, 
by and through its president and general manager, it will 
not be permitted to receive and retain the benefits of. a 
portion thereof and repudiate and reject the remainder. Citi- 
gens’ State Bank wv. Pence, 59 Nebr., 579. 


4. Corporation: SwaRES oF STock: CONTRACT oF PURCHASE. A con- 
tract for the purchase of certain shares of stock in a corpora- 
tion and for the repurchase of the same upon the happening 
of a certain event, where it has been fully performed by one of 
the parties thereto, is not within the statute of frauds. 


AGENT: AcTS WHICH CREATE NO PERSONAL LIABILITY. 
Where one acting as the agent of a eorporation makes a 
eontract on its behalf, which is binding upon it, his acts in 
that behalf create no individual or personal liability against him. 


Terror from the district court for Dodge county. Tried 
below before GRIMISON, J. Affirmed. 


Frank Dolezal, for plaintiff in error. 
Stinson & Martin, contra. 
BARNES, C. 


On the 6th day of February, 1899, Chris Thomsen 
filed his petition in the district court for Dodge county 
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against the Fremont Carriage Manufacturing Company, 
a corporation duly organized and existing under the laws 
of this state, and one John Bunt, to recover the sum of 
$800, and interest thereon, from the 4th day of September, 
1897. It was alleged in his petition that the Fremont 
Carriage Manufacturing Company was a corporation, and 
that on or about the 1st day of February, 1894, he entered 
into a contract with the said Fremont Carriage Manufac- 
turing Company, by and through its president and gen- 
eral manager, John Bunt, and with the defendant John 
Bunt jointly and severally, by the terms of which it was 
agreed that the plaintiff should purchase eight shares of 
the capital stock of the Fremont Carriage Manufacturing 
Company from the defendants named in the petition, at 
the par value of $100 per share. And in consideration of 
such purchase the defendants agreed to furnish the plain- 
tiff employment in the shops of the said defendant com- 
pany, in the city of Fremont, Nebraska, at a salary of $35 
per month, which was to be increased as the ability of the 
plaintiff and the business of the corporation increased. 
It was alleged that it was further agreed between the 
parties that if the defendants should, at any time, desire 
to discharge the plaintiff, and terminate the contract to 
furnish him employment in the shops of said corporation, 
they might do so by purchasing from the plaintiff the 
eight shares of capital stock owned by him at par value; 
that on February 5, the plaintiff, under said contract, 
did purchase said shares of capital stock of the corpora- 
tion from the defendants, and paid therefor the sum of 
$800; that he commenced work in the shops under said 
agreement on or about the 5th of February, 1894, and at a 
salary of $85 per month; that about the first of April, 
1894, his salary was increased to $40 per month; that he 
continued to work, under said contract, for the defend- 
ants, until on or about. the 4th of September, 1897, when 
the defendants, without any just cause, discharged him and 
broke said contract and refused to purchase from him 
the eight shares of capital stock of the corporation which 
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were purchased by him and held under said contract; that 
the defendants have ever since, and still do, refuse to pur- 
chase from the plaintiff the said eight shares ‘of capital 
stock, though he has often requested them so to do, and 
has tendered to them the said stock and demanded the 
payment of the money therefor. The petition concluded 
with a prayer for a judgment against the defendants for 
the sum of $800, with interest thereon from the 4th of 
September, 1897, together with costs of the action. To 
this amended petition the Fremont Carriage Manufactur- 
ing Company filed an answer, admitting its incorpora- 
tion; admitted that it employed the plaintiff, and that 
plaintiff was in its employment for the time alleged in 
his petition. It also admitted the fact that it sold to the 
plaintiff the eight shares of its capital stock, but denied 
that either the employment or the sale of the stock were 
under the contract set forth in plaintiff’s petition, and 
denied the contract set forth therein. It further alleged 
that its said shares of capital stock were sold to the plain- 
tif? vithcut any condition to purchase or repurchase the 
same, and that, so far as the corporation was concerned, 
it never had any notice or knowledge and was never in- 
formed by any one that the stock was not sold absolutely 
and without condition. It further alleged that it had 
] .cd with its capital stock, and had accepted the moneys 
therefor from the plaintiff, in the belief and upon the re- 
liance ‘that the same was sold absolutely and uncondition- 
ally, all of which said plaintiff knew at the time. It was 
further alleged that the stock was placed on sale, under 
and pursuant to an order of the board of directors; that 
it was sold absolutely and without condition; and that 
the sale was reported to the defendant as an absolute and 
unconditional sale, all of which was well known to the 
plaintiff at the time he took the said stock and paid the 
money therefor to the defendant. The separate answer of 
John Bunt denied every allegation contained in the peti- 
tion, except that the plaintiff purchased eight shares of 
‘the capital stock of the defendant the Fremont Carriage 
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Manufacturing Company, which was admitted. It was 
also admitted that the plaintiff was in the employment of 
the company, but it was denied that said purchase of stock 
and said employment were under the contract set forth in 
the plaintiff’s petition; and it was denied that there was 
in existence, at any time, the contract alleged in said peti- 
tion. It was further alleged in his answer that the Fre- 
mont Carriage Manufacturing Company is, and at all 
times therein mentioned was, a corporation duly organ- 
ized and existing under and by virtue of the laws of the 
state of Nebraska. It was also averred that the plaintiff, 
on or about the 5th of February, 1894, was employed by 
the defendant, the Fremont Carriage Manufacturing 
Company, and remained in the employ of said company 
until on or about the 4th of September, 1897; that in said 
hiring, and the contract therefor, he, the defendant Bunt, 
acted as the agent and employee of the said company, un- 
der orders given by the corporation, about the duties of 
the plaintiff in his employment; that he did not act at any 
time in his own individual capacity, all of which was well 
known at the time to the plaintiff. It was denied by said 
Bunt that he ever employed the plaintiff for himself, or 
in his own behalf, and it was denied that plaintiff ever 
performed any labor or duty for or on his behalf. It was 
further stated in said answer that the plaintiff purchased 
eight shares of the capital stock, of and from the defend- 
ant, the Fremont Carriage Manufacturing Company, at 
and for the price of $100 per share; that in making said 
contract of sale between said company and said plaintiff, 
he, said Bunt, acted solely as the agent and on behalf of 
said company, and in nowise foy himself, all of which | 
was, at the time, known to the plaintiff, as also the exist- 
ence and scope of authority of said agent; that such cap- 
ital stock was the property of said company, and not his 
property, which was well known to the plaintiff; that the 
moneys paid for said stock were paid to the company, and 
that he, the defendant, received no part thereof; that the 
capital stock was sold to the plaintiff absolutely, and 
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without any condition of repurchase. To these answers, 
Thomsen filed the proper replies, and upon the issues thus 
joined the cause was tried to a jury. After the introduc- 
tion of the evidence, on the motion of the defendant John 
Bunt, the court dismissed the action as to him, and the 
trial proceeded against the Fremont Carriage Manufact- 
uring Company. Thereupon the carriage company filed 
a motion asking the court to direct the jury to return a 
verdict in its favor, which was overruled, and the cause 
was submitted to the jury. A verdict was returned for 
Thomsen against the carriage manufacturing company 
for the sum of $899.24. A motion for a new trial was filed 
and overruled, and the carriage company prosecuted error 
to this court. Thomsen excepted to the order and judg- 
ment of the court dismissing the case as to the defendant 
John Bunt; filed a motion for a new trial, which was 
overruled; and after the case was brought to this court he 
filed a cross-petition in error herein. Hereafter the Fre- 
mont Carriage Manufacturing Company will be called 
the plaintiff, and Thomsen will be called the defendant. 

1. The only assignment of error presented in plaintiff’s 
brief and argued orally by its counsel upon the hearing, 
is, that the court erred in overruling its motion and in 
not directing or instructing the jury to return a verdict in 
its favor. This requires us to first determine whether the 
evidence was sufficient to establish the contract or agree- 
ment, as alleged in the defendant’s petition. On the trial, 
the defendant and his brother, John Thomsen, who was 
present at the time the agreement was entered into, both 
testified as to the matter, and their evidence was suffi- 
cient to establish the fact that the contract was made pre- 
cisely as it was set forth in the petition. John Bunt testi- 
fied for the plaintiff herein, and partially disputed the 
evidence of these two witnesses; yet he persisted in saying 
that he did not remember what was said in relation to tlie 
repurchase of the stock. Therefore the evidence was 
amply sufficient to establish the existenee of the contract, 
and that question was properly submitted to the jury. 
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We are next required to determine the question of the 
validity of the contract. If it is valid it would have been 
reversible error to refuse to submit the questions involved 
to the jury. Plaintiff contends that the contract was a 
secret agreement on the part of the plaintiff to purchase 
its own shares, and thus reduce the amount of its capital 
stock; that such an agreement was against public policy, 
was a fraud upon the stockholders and creditors, and 
therefore void. It is also urged that there was a lack of 
power on the part of plaintiff to enter into or perform 
its agreement. The overwhelming weight of authority is 
that, unless prohibited by the statute or its charter, a cor- 
poration may purchase its own shares of stock, to a rea- 
sonable amount, and for a legitimate purpose. Beach, 
Private Corporations, sec. 895; Dupee v. Boston Water 
Power Co., 114 Mass., 87; Chicago, P. & 8. W. RB. Co, v. 
President of Town of Marseilles, 84 Tll., 643; City Bank of 
Columbus v. Bruce, 17 N. Y., 507; Iowa Lumber Co. v. Fos- 
ter,* 49 Ia., 25; Taylor v. Mirani Hxporting Co., 6 Ohio, 
176; Rollins v. Shaver Wagon & Carriage Co.,t 45 N. W. 
Rep. [Ia.], 1037. In this case no limitation on such power 
is contained in the plaintiff’s articles of incorporation or 
in the statutes. The purchase by a corpcration of its own 
stock does not necessarily decrease its capital stock. The 
corporation may hold it and resell or reissue it at any 
time. Cook, Stocks, Stockholders & Corporation Law, sec. 
282; City Bank of Columbus v. Bruce, 17 N. Y., 507; 
Beach, Private Corporations, sec. 395; First Nat. Bank v. 
Salem Capital Flour-Mills Co., 89 Fed. Rep. [C. C., Ore.], 
89; Clapp v. Peterson, 104 Tll., 26. In the case at bar there 
is no showing that any creditor or stockholder of the 
corporation is or will be injured by the transaction, and 
it is not even suggested that the corporation is insolvent, 
or in the process of dissolution. In the case of Iowa Lum- 
ber Co. v. Foster, supra, the president by letter had agreed 
that the corporation would purchase Foster’s stock in case 
he ceased to be its secretary and treasurer. Held, that 
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the contract was not ultra vires, and that Foster was en- 
titled to recover the value of his stock. In the case of 
Vent v. Duluth Coffee & Spice Co., 67 N. W. Rep. [Minn.], 
70, the plaintiff purchased from the defendant corpora- 
tion a number of shares of its capital stock, by an agree- 
ment which provided that at the end of a certain time he 
could, at his option, return the stock and receive back the 
purchase price. The plaintiff exercised the option, of- 
fered to return the stock, and demanded the purchase 
price. The court held that the agreement was in the 
nature of a conditional sale, with an option to the pur- 
chaser to revoke or rescind, and as between the plaintiff 
and defendant, the rights of creditors not being involved, 
the agreement by the defendant to receive back the stock 
and pay back the price thereof was not ultra vires; and 
a judgment for the face value of the stock was sustained. 
In Browne v. St. Paul Plow Works, 64 N. W. Rep. 
[Minn. ], 66, one B. sold and delivered to P., a corporation, 
certain letters patent for the consideration of the issue 
and delivery to B. by P. of sixty shares of its capital 
stock and its agreement to redeem the same in cash at its 
' par value of $3,000, at the end of five years, if so requested 
by B., which he did, and tendered back the shares of stock 
to the corporation, which refused to pay him the sum of 
$3,000, but retained the letters patent, and made no at- 
tempt to rescind the contract. It was held that B. was 
entitled to recover as his damages the agreed value of the 
stock, viz., $3,000. Under the pleadings in this case plain- 
tiff’s right to urge the defense of ultra vires may well be 
doubted. The defense of ultra vires is not pleaded in the 
answers herein. In Citizens’ State Bank v. Pence, 59 
Nebr., 579, it was held by this court that the defense of 
ultra vires is not available under a general denial. We 
hold that the contract in this action was valid in so far as 
the right of the plaintiff to purchase or agree to repur- 
chase its own stock was concerned. 

2. It is shown by the record herein that John Bunt was, 
by a resolution of the board of directors, made the presi- 
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dent and general manager of the company, with full power 
to transact its business. In fact it is shown that he not 
only transacted all of the business of the corporation, but 
that he handled all of its funds. The treasurer testified 
that although he had held that office for a number ‘of 
years, he never saw any of the money. Therefore, when 
Bunt sold the stock to the defendant in error, and entered 
into the contract in question herein with him, he acted 
for and on behalf of the plaintiff, and it is bound by his 
acts. The plaintiff accepted the defendant’s money under 
the agreement in question, and had the use of it for more 
than three years without interest. It never paid the de- 
fendant any dividends upon the stock, and it can not so 
ratify the contract of its agent in part, and repudiate 
or reject the remainder. Citizens’ State Bank v. Pence, 
supra. . : 

3. The plaintiff contends that the contract is void under 
the statute of frauds. This question was not raised by 
the pleadings and is not available in any event, for the 
reason that the contract was fully performed on the part 
of the defendant, and was not, therefore, subject to that 
defense. We hold that the questions at issue were prop- 
erly submitted to the jury; that the verdict is sustained by 
sufficient evidence, and we therefore decline to disturb it. 

4, Upon the contention of the defendant, contained in 
his cross-petition in error herein, we hold that, it having 
been fully established that John Bunt in making the con- 
tract and agreement with him acted for and on behalf of 
the plaintiff,—that his acts were binding upon it,—it 
necessarily follows that such, action and agreement cre- 
ated no individual or personal liability against him. 
Therefore the court did not err in dismissing the action 
as to him. We decline to interfere with the ruling of the 
court upon the question of the allowance of interest upon 
the verdict. Having sufficiently discussed the proposi- 
tions presented for our consideration in the record, we 
recommend that the judgment of the district court be 
’ affirmed. 


OLDHAM and PounD, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


NATIONAL AID ASSOCIATION V. SAMUEL T. BRATCHER.*® 
FILED Juny 1, 1902. No. 11,943. 
Commissioner’s opinion, Department No. 2. 


1. Benefit Certificate: ConpITION PRECEDENT. Where an application 
for a benefit certificate of membership in a mutual benefit 
association declares on its face that payment of a first assess- 
ment and registry fee is a condition precedent‘to membership 
and to the issuing of the certificate, and the by-laws contain 
the same provision, the applicant does not become a member 
and the certificate is not in force until such payments are 
actually made. 


2. Evidence. Evidence examined, and held that in this case there 
was no waiver of the time of payment. 


3. : ESTOPPEL. Evidence examined, and held not sufficient to 
create an estoppel on the part of the association to defend 
against an action on the certificate. 

. Benefit Certificate: MANUAL PossEssion: Ricut oF ACTION. Manual 


~ 


possession of the benefit certificate in case it is in force and 
is a binding contract, is not necessary in order to maintain 
an action upon it. 


A : 2 : ISSUANCE AND DELIVERY: REcOVERY IN 
REPLEVIN ACTION. Where the certificate is not in force and 
its issuance and delivery is refused, possession of it obtained 
in an action of replevin before a justice of the peace, does 
not satisfy the requirements of issuance and delivery, and 
the rights of the holder remain the same as they were before 
he obtained possession of it in that manner. 


Error from the district court for Clay county. Tried 
below before Srunss, J. Reversed. 
David -Overmeyer, for plaintiff in error: 


Replevin is not available to compel completion of per- 
formance of contract. <A justice’s jurisdiction is limited 


*Rehearing allowed. Reversal adhered to. See opinion, page 394, 
post. ; 
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to the sum of $200. The certificate in this case, on its 
face, was of the value of $1,000. The only possible remedy 
is by a suit for damages before a court of competent juris- 
diction, A delivery of personal property by a vendor to 
a vendee may be actual or symbolical; but it must be by 
some act indicating a purpose to pass possession of prop- 
erty. Graves v. Damrow, 28 Nebr., 271. 


F. J. Dunham and J. L. Epperson & Sons, also for 
plaintiff in error. 


L. B. Stiner and Tibbets Bros. & Morey, contra. 


BARNES, C. 


This action was commenced in the district court for 
Clay county against the National Aid Association by the 
defendant in error to recover the sum of $1,000 and in- 
terest on a joint beneficiary certificate alleged to have 
been issued by that association to the defendant and his 
deceased wife. The facts, all of which appear in the rec- 
ord, are as follows: Some time in October, 1898, one P. 
B. Stover, who was called an organizer for the association, 
came to Fairfield, Nebraska, and proceeded to organize 2 
local lodge of that order. It appears that the association 
was a foreign corporation,—a mutual benefit association, 
having a lodge plan, with ritualistic features and an in- 
surance attachment. Stover induced quite a large num- 
ber of persons at Fairfield, and in that vicinity, to sign a 
petition for a charter to organize a local lodge of the 
order, and also to sign applications to become beneficiary 
members thereof and take out contracts or certificates of 
insurance. He approached the defendant, Samuel T. 
Bratcher, and asked him to join the order. Bratcher told 
him that he wanted the insurance part of the order, and 
did not care for anything else; that his wife was pregnant 
and not in a condition to join the lodge, and he would not 
- go into it. Stover told him that the condition of his wife 
made no difference; that they could sign applications and 
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he would give them a joint beneficiary certificate; that he, 
Bratcher, could attend the first meeting of the lodge and 
be initiated and his wife could attend later; that his ini- 
tiation, so far as that requirement was concerned, would 
be all that was necessary to make the joint certificate 
good. Thereupon the Bratchers signed the petition for 
a charter, and each of them signed a separate application 
for the purpose of procuring a joint beneficiary certificate. 
These applications were signed on the 24th day of Octo- 
ber, 1898. The applicants both passed the proper medical 
examination, but on the application of Mrs. Bratcher the 
fact of her pregnancy was noted. Her application was 
held up for a few days, when the medical examiner placed 
thereon the following: “Pregnancy terminated October 
26th. She is all right now. Confined Friday night. No 
complications.” The petition for a charter and these ap- 
plications, with many others, were sent to the national 
secretary at Topeka, IXansas, and on the 7th day of No- 
vember, following, the certificate in question, with others, 
was made out and sent to Stover, the organizer, together 
with the charter. The lodge was instituted by him, and 
defendant Bratcher was present, and duly initiated into 
the mysteries thereof. Mrs. Bratcher was not present, 
and never was initiated. The officers of this loeal lodge 
were duly elected and qualified, and one W. 8. Hayes be- 
came the local secretary of the organization. hereafter 
Stover turned over all of the beneficiary certificates, ex- 
cept the one in question herein, to said secretary. The 
persons to whom they were issued paid their first assess- 
ments and registry fees to him, and he thereupon signed 
and delivered the certificates to the respective members 
entitled thereto. It appears that Stover was indebted to 
defendant Bratcher for livery teams furnished him for 
driving while engaged in his work of organization, -and 
Stover agreed with him to pay his assessments and regis- 
try fees. Immediately after the lodge was organized 
Stover went to Nelson, Nebraska, without paying these 
fees and assessments for Bratcher and his wife, or any of 
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them, to the local secretary, and took with him the cer- 
tificate in question. In a few days Bratcher inquired of 
the secretary about his certificate, and was told that it 
was issued but was not there for him. Nothing further 
was said or done about the matter, and on the 20th day of 
November Mrs. Bratcher died. On the 22d, two days 
thereafter, Stover sent the certificate, together with the 
sum of $3.25, the amount of the first assessments and reg- 
istry fees therefor, by mail to the local secretary. Shortly 
afterwards Bratcher called upon that officer, who told 
him that the certificate and money had been received on 
the 22d inst., two days after Mrs. Bratcher’s death, and 
that he did not think he had a right to deliver the certifi- 
cate to him for the reason that Mrs. Bratcher was dead. 
Bratcher made no demand for it at that time, but shortly 
afterwards obtained possession thereof by writ of replevin 
issued from a justice court. The secretary made out.a 
receipt to Stover for the money, and left it in his receipt 
book. The money was sent to the grand secretary, who 
refused to accept it, and returned it to the local secretary. 
About this time the president of the association visited 
Fairfield. The lodge was called together and the question 
as to the payment of this claim was discussed, and it was 
voted that it ought to be paid. At that meeting L. B’ 
Stiner, the attorney for Bratcher, was asked to act as 
secretary by the president, and he did so. The books, pa- 
pers and money belonging to the office were turned over 
to him, and he thus obtained possession of the money 
order which contained the amount of the Bratcher assess- 
ments and registry fees, paid to the secretary by Stover, 
and which had been returned by the grand secretary. 
Stiner, while he had the books in his possession, delivered 
the receipt, made out to Stover to the defendant Bratcher. 
When his successor was elected he turned over all the 
books and papers then in his possession to him, and all of 
the money, except the money order which contained the 
amount of Bratcher’s assessments and fees, and this his 
successor refused to receive, so that Mr. Stiner has the 
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money in his possession. There was some talk on the part 
of the president of a settlement of this claim, but no set- 
tlement was made, and Bratcher was told by him to come 
to Topeka and attend a meeting of the board of directors 
that was shortly to be held there, and that the matter 
could be settled. Stiner attended such meeting for 
Bratcher, but no settlement was effected, and the defend- 
ant in error thereupon commenced this suit. The plain- 
tiff in error answered, and for its principal defense, al- 
leged that the deceased, Lucinda Bratcher, never was 
initiated in the local lodge at Fairfield, or any other local 
lodge of the order; that she never paid the secretary of 
the local lodge the registry fee and first assessment, as 
required by the by-laws, which were set forth in said an- 
swer in full; that she never became a member of the order, 
-and that no beneficiary certificate was ever issued and de- 
livered to her, as provided by the by-laws; that she never 
complied with the rules, regulations and by-laws of the 
order, which were made and are a part of the benefit 
certificate made out for her, and that no liability attached 
thereon in her favor, or for the benefit of her surviving hus- 
band, and against this association at her death; that the 
pretended certificate was never delivered to her by the 
“local secretary or by any other person with the knowledge 
or consent of the association. Bratcher’s reply was a de- 
nial, and an allegation of the facts set forth herein, which 
it was claimed constituted a waiver or an estoppel on the 
part of the association to contest the claim set forth in the 
petition. A trial was had to a jury, and at the conclusion 
of the evidence both parties requested a peremptory in- 
struction for a verdict. The court overruled the request 
of the association, refused all of the instructions tendered 
by it, sustained Bratcher’s request, and directed the jury 
to return a verdict in his favor for $1,070, which was ac- 
cordingly done. The association excepted to each and all 
of the proceedings, filed its motion for a new trial, which 
was overruled, and prosecuted error to this court. 
J. Plaintiff in error’s petition contains numerous as- 
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signments of error, but the allegation that the court erred 
in directing the jury to return a verdict for the defendant 
in error is the only one which requires our attention. By 
giving this instruction the court found upon the evidence, 
as a matter of law, that the plaintiff in the court below 
was entitled to recover. If, upon a fair consideration of 
the facts, as disclosed by the evidence and the record before 
us, we can sustain the finding and judgment of the trial 
court, we ought to do so. If, on the other hand, we are 
convinced that the court erred, we should not hesitate to 
so hold. The application which Bratcher and his wife 
made to the association to become beneficiary members 
thereof and for a joint benefit certificate therein, contained 
the following agreements: 

(a.) “It is understood that under no circumstances 
shall the certificate hereby applied for be in force until 
this application has been approved by the medical di- 
rector; nor until the applicant has been duly initiated into 
a local lodge and one assessment has been paid.” 

(b.) “And I further agree to pay all legal assessments, 
fees and dues made in conformity to the by-laws and rules 
of said National Aid Association; and I agree to abide 
by and conform to the laws, rules and regulations of said 
National Aid Association now in force, or that may be 
adopted, and of the local lodge of which I am a member; 
and I hereby agree to accept the obligation of said lodge 
as binding upon me.” 

(c.) “It is hereby warranted by the applicants that the 
answers and statements in this application, including the 
statements made to the medical examiner, were written 
with his full knowledge and consent and are full, complete 
and true; and it is agreed that this warrant shall form 
the basis and shall be a part of the contract between the 
undersigned and the aforesaid National Aid Association, 
and are offered to said order as a consideration for the 
contract applied for and subject to all its limitations and 
requirements, all of which are hereby made a part of 
the certificate to be issued on this application.” 
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The benefit certificate on which this action was based 
was made out upon this application, and is as follows: 


“No. 16853. BENEFIT CERTIFICATE. $1,000. 


“THE NATIONAL AID ASSOCIATION OF THE UNITED STATES 
OF AMERICA. 

“This certificate of membership witnesseth that in con- 
sideration of the representation made by Samuel T. and 
Lucinda Bratcher in their applications for membership 
in said National Aid Association, which is hereby made 
a part of this contract, said members further complying 
with the by-laws, rules and regulations governing said 
National Aid Association, then and in that case the said 
National Aid Association hereby promises to bind itself, 
that upon satisfactory evidence in accordance with its 
by-laws, of the death of Samuel T. or Lucinda Bratcher, 
the persons named and described in the applications for 
which this joint certificate is issued, to pay the surviving 
member the beneficiaries mentioned in said application, 
the sum of one thousand dollars, or such a sum as shall 
be derived from the benefit fund, upon an assessment made 
for said death on all its members, as provided by the by- 
laws, less the amount which has been paid to said mem- 
ber on account of loss of eye, or limb, or the old age 
benefit; and said sum not to exceed the amount of one 
thousand dollars, shall be received by said beneficiaries 
in full of all claims against the said National Aid Asso- 
ciation, by virtue of-this certificate. 

“It is further stipulated that on satisfactory proof of 
the accidental loss by said member of both eyes or two 
limbs, one-half of the amount specified in this certificate 
shall be paid to said member. . 

“In case of the accidental loss of one eye, or one limb, 
one fourth of the amount specified in this certificate 
shall be paid to said member. 

“It is further provided that a member may draw one- 
tenth of the amount of his or her certificate annually 
after becoming seventy years of age, and having paid 
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assessments for twenty years continuously, according to 
the conditions of the by-laws. The balance in either case 
to be paid to the beneficiary named herein at death of 
said member, as provided for in the by-laws. 

“In witness whereof the National Aid Association has 
hereunto affixed its seal and caused this certificate to be 
signed by its national president and national secretary, 
this 7th day of November, 1898, at its office in Topeka, 
Kansas. 

“ALONZO WARDALL, National President. 
“S. D. Cootey, National Secretary.” 
National Aid Association seal. Helping Hand. 

Indorsed: “Age, 31 and 29, Rate, $1.75. The National 
Aid Association. Beneficiary certificate No. 16853. This 
certificate must be signed by the local secretary when 
delivered.” 

The by-laws, rules and regulations of the association, 
which were received in evidence without objection, con- 
tain certain things which are material to this controversy, 
and which we quote: 

“Who May Become Members. Sec. 20. All white per- 
sons engaged in agricultural or industrial pursuits, in 
the country, or in towns and villages, of not to exceed 
fifty thousand inhabitants, over eighteen years of age and 
under forty-five in general class, all over forty-five and 
under fifty-five years of age in class B, who can pass the 
required medical examination, provided that social mem- 
bers may be admitted from sixteen years of age.” 

“Certificates in Force. Sec. 24. No applicant shall 
become a member until duly initiated in a local lodge 
and his application has been received and approved by 
the national medical examiner, when he shall be entitled 
to a certificate of membership signed by the national 
president and national secretary, sealed with the seal of 
the order; said certificate, together with his application 
and these by-laws, shall constitute the agreement and con- 
tract, said certificate to take effect when the registry 
fee and advance assessment is paid.” 
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“Assessments. Sec. 26. One advance assessment shall 
be collected when certificate is issued, and thereafter at 
the death of a member of this order each surviving mem- 
ber shall be assessed on the first of each regular assess- 
ment month, according to the age at the time of joining.” 

“Local Lodges—How Instituted. Sec. 39. Local lodges 
shall be instituted as follows: Whenever ten or more 
persons who are eligible, under section 20 of these by-laws, 
wish to secure the benefits of this order, make application 
to the national secretary, or an organizer, a blank appli- 
cation for a charter will be sent them, together with full 
instructions, and upon return of application properly 
filled out an organizer will be sent. No charges will be 
made or required except as provided for in section 22 and 
26 of the national by-laws. Local lodges may fix their own 
lodge dues. Members of local lodges shall pay their 
assessments, and local and national dues to their secre- 
tary, who shall give them a receipt therefor which shall 
be binding upon the national order providing that the 
payment is made within the time specified in the national 
by-laws,” ete. 

Section 41 provides for persons becoming social mem- 
bers, and that such members shall not be eligible to the 
office of secretary or act as delegates to state or national 
meetings, or vote on any question directly affecting the 
financial interest of beneficiary members. 

It will be observed that Bratcher and his wife were 
eligible to membership in the order under the provisions 
of section 20 of the by-laws, above quoted; that by the 
terms of section 24 they were not to become members until 
duly initiated into the local lodge, and that their certifi- 
cate was not to’ take effect until the registry fees and 
advance assessments were paid; that by section 26 it 
was provided that “one advance assessment shall be col- 
lected when certificate is issued.” As we have stated, 
section 39 provides for the institution or formation of 
new Jodges, and declares that members of local lodges 
shall pay their assessments and local and national dues 


VOL. 65] JANUARY TERM, 1902. 387 


National Aid Ass'n v. Bratcher, 


to their local secretary, etc. We now come to the pro- 
visions relating to beneficiary members, which, in our 
opinion, must determine the rights of the parties in this 
case. 

“Beneficiary Members.—All applicants must not be less 
than eighteen nor over fifty-five years of age, counting 
from birthday, properly examined by a competent 
physician duly authorized by the national officers, and 
regularly initiated in a local lodge of the order, and must 
thereafter maintain his membership in a local lodge and 
conform to the regulations prescribed by said local lodge, 
including the payment of local dues. Failure to pay 
local dues forfeits certificate just the same as failure 
to pay national dues and assessments. If the applicant 
is joining a new lodge he does not become a member 
until the lodge is regularly organized by a duly appointed 
organizer, officers elected and qualified and his certificate 
signed and delivered by the local secretary and his first 
assessment and registry fee paid to the local secretary. 
After a lodge is organized and officers installed all appli- 
cations must be presented by card, or if the charter is 
not cldsed, by certified list from the organizer of the 
lodge, a committee of three on investigation appointed 
by the president who report at the next regular meet- 
‘ing, or may, by two-thirds vote report at the same meet- 
ing, if deemed necessary.” 

The rest of this section relates to the manner of ballot- 
ing, etc. 

It is a well-established principle of law that where 
the contract of insurance is based on the statements and 
agreements contained in the application, and the applicant 
agrees that his application, the by-laws, rules and regula- 
tions of the association, together with the benefit certifi- 
cate, shall constitute such contract, the courts will so 
construe it. In fact, the rule is, “In mutual benefit 
societies, the charter, constitution and by-laws in force 
at the time of the admission of a member are a part of 
the contract of insurance, whether they are referred to 
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in the certificate of membership or not.” Niblack, 
Mutual Benefit Societies, sec. 166; Supreme Commandery 
v. Ainsworth, 71 Ala., 486; Simeral v. Dubuque Mutual 
Fire Ins. Co., 18 Ia., 319, 322; Susquehanna Ins. Co. v. 
Perrine, 7 Watts & S. [Pa.], 348; Liscom v. Boston Mu- 
tual Fire Ins. Co., 9 Met. [Mass.], 205. In Simeral v. 
Dubuque Mutual Fire Ins. Co., supra, the court said: 
“The assured, becoming a member by virtue of his 
insurance, was bound to know the articles of the as- 
sociation and by-laws thereof. Not only so, but the 
charter and rules, being thus referred to in the policy, 
are to be taken as a part of the contract, in the same 
manner as if introduced into the body of the instrument.” 
In the case at bar, it was agreed that the applicants should 
not become members of the order, and the certificate in 
question should not be in force, until they were initiated 
into a local lodge and one assessment had been paid. 
Bratcher was initiated into the local lodge, but his wife 
was not. If this were the only question involved in this 
action, we would feel constrained to hold that, under the 
circumstances, the fact’ that Mrs. Bratcher was not 
obligated in, and did not receive the mysterious secrets 
of the local lodge, would not require a reversal of the 
judgment of the lower court. Stover represented to— 
Bratcher that if he was initiated at the time the lodge 
was instituted, his wife could come in later, and that 
the certificate, so far as that matter was concerned, would 
be good. Stover was the organizer for the association, 
and his authority was apparently unlimited so far as this 
requirement was concerned, and Bratcher had a right to 
rely on this statement. Again, in cases like this one, 
where the joint certificate is applied for at the formation 
of a new lodge, we do not construe the by-laws as requir- 
ing both of the joint beneficiaries to be initiated at the 
same time. If the assessments and registry fees had been 
paid to the local secretary, and the certificate had been 
signed and delivered by him, before the death of Mrs. 
Bratcher, the contract would have been complete, and the 
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fact that she died without having been initiated would not 
have prevented a recovery herein. Indeed, we might well 
hold that if the assessments and registry fees had been 
paid to the local secretary by Bratcher, or any one for 
him, before the death of his wife, it would have been the 
duty of the local secretary to sign and deliver the cer- 
tificate in question, notwithstanding her death, and the 
certificate would have been in force from the date of 
such payment. Where the beneficiary has done everything 
and performed every act required of him, the mere fact 
that an officer of the local lodge had failed to perform 
some act in relation to the matter, would not be sufficient 
to prevent a recovery. But it will be observed that it 
was expréssly agreed that the applicants should not 
become members and entitled to their certificate until the 
lodge was regularly organized by a duly appointed organ- 
izer, officers elected and qualified, and the certificate 
signed and delivered by the local secretary, and their first 
assessments and registry fees were paid to the local sec- 
retary. It was necessary that these conditions precedent 
should be complied with during the lifetime of the appli- 
cant, before there was any binding contract of insurance. 
The lodge was regularly organized by a duly appointed 
organizer, and the officers thereof were duly elected and 
qualified ; but the advance or first assessments and registry 
fees of the applicants were not paid or even tendered, 
to the local secretary until two days after the death of 
Mrs. Bratcher. At that time the contract could not be 
created or put in force without the voluntary consent of 
the association itself. It will be observed that the whole 
question in this case turns upon the question of payment. 
Where an application for a certificate of membership 
declares on its face that payment of the membership fee 
is a condition precedent to the issuing of the certificate, 
the certificate is not in force until the membership fee 
is actually paid. Where the prepayment of the member- 
ship fee is made an essential part of the agreement, no 
agent can dispense with its requirements. Ormond v. 
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Fidelity Life Ass’n, 96 N. Car., 158, 1 S. E. Rep., 796; 
Covenant Mutual Benefit Ass’n v. Conway, 10 Ill. App., 
348; Niblack, Accident Insurance & Benefit Societies, sec. 
274. Where a person made an application for insurance 
and the application set out that the policy would not 
take effect until the membership fee was paid, but the 
agent of the society told the applicant that he could pay 
the fee either at that time, or when the policy was 
. delivered, and the applicant elected to pay at the latter 
time, but died before the policy was received, it was held 
that the policy never took effect, and the insurer was 
not liable. Ormond v. Fidelity Life Ass’n, supra. It is 
not contended by the defendant in error that payment 
to Stover was such payment to the association as was 
necessary to complete the contract of insurance and put 
the benefit certificate in force. There is no dispute about 
the facts relating to this part of the transaction. The 
organizer was indebted to Bratcher for livery teams used 
in his work of organizing this new lodge. He never 
represented to Bratcher that such indebtedness would 
constitute payment to the association. He simply agreed 
to pay the association or the local secretary the- necessary 
assessments and registry fees for the Bratchers in satis- 
faction of his debt. It is true that all of the certificates 
and the charter were sent to him; but recognizing the 
rules of the order, and his lack of authority to receive 
payment and to deliver them to the members, he turned 
over all of them except the one in question to the local 
secretary, who collected the assessments and fees, and in 
each case signed the certificate and delivered it to the 
person entitled to receive it. The certificate in question 
was retained by Stover until the 22d day of November, 
at which time he sent it by mail to the local secretary, 
together with the money required to pay the assessments 
and registry fees therefor. When the money was paid 
by him to the local secretary, Mrs. Bratcher had been 
dead two days. It is thus established beyond question, 
that the date of payment was too late to authorize the 
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local secretary to sign and deliver the certificate, and thus 
put the same in force and make Mrs. Bratcher a member 
of the association. She certainly never was a member 
of the order. Therefore the certificate never had any 
binding force. 

2. It is contended by the defendant that the association 
has received and kept money so paid to the local secretary 
by Stover, and has thereby waived all question as to 
the time of payment, and that therefore the contract of 
insurance is in force. We can not agree with this con- 
tention. There is no dispute as to the facts, which are 
that when Hayes, the local secretary, received the money 
and the certificate he refused to sign and deliver it to 
Bratcher because, as he says, Mrs. Bratcher was dead. 
He did not give Bratcher a receipt for the money, but 
made out one to Stover and left it in his receipt book, 
so that it never was delivered to Stover, to whom it 
belonged. The fact that Bratcher’s attorney, while acting 
for him in the matter here in question, acted as local 
secretary of the lodge for a short time, accounts for 
Bratcher’s possession of this receipt. Secretary Hayes 
sent the money in question, together with other money 
due the association, to the national secretary, in the form 
of a money order for $9.20. It is true that the national 
secretary acknowledged receipt of the same, but, knowing 
of Mrs. Bratcher’s death, he immediately returned the 
money order to the local secretary, and instructed him 
not to retain it, and not to deliver the certificate. About 
this time Hayes went out of office, and Bratcher’s attorney 
was called upon to act as local secretary. He says that 
he sent the money order to the national secretary, who 
again refused to accept it, and returned it to him; that 
about this time it was discovered that Stiner was not 
a beneficiary member, and could not hold the office, and 
one John Kerr was elected secretary; that he thereupon 
delivered all of the books, papers and money in his hands 
to his said successor, except the money order in question, 
which, under instructions from the president of the asso- 
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ciation, Kerr refused to receive. It therefore appears that 
Mr. Stiner, the defendant’s attorney, is in possession of 
this money for he says he has never negotiated the 
money order. We can not construe these facts to consti- 
tute a waiver of payment within the time necessary to 
constitute Mrs. Bratcher a member of the order, and put 
the certificate in force. The defendant places great 
reliance on the case of Home Forum Benefit Order of 
Illinois v. Jones, 48 S. W. Rep. (Tex. Civ. App.), 219, 
as an authority authorizing a recovery herein. It is a 
strong case in his favor on some of the questions involved 
in this controversy, and the court in that case has gone 
to and beyond the ordinary limit in such cases. We 
are not disposed to criticise the rule therein announced, 
for a careful reading of the opinion shows us that the 
court found, as conclusions of law, upon the facts, that 
the actual delivery to the members in person of the policy 
or benefit certificate was not a condition precedent to . 
the liability of the defendant by its by-laws; that the 
contract of insurance was complete when the application 
had been accepted by .the chief medical examiner of the 
defendant, and the certificate had been issued thereon, 
sealed and signed by the defendant’s president and 
secretary, and sent to the local lodge to deliver (and 
this was concluded independent of any representations 
made by the organizer at the time the application was 
made); that the acceptance by the defendant of the pay- 
ments that were due upon the delivery of the policy or 
benefit certificate, with full knowledge of the fact that 
the beneficiary was then dead and that said policy or 
certificate had not been delivered to her, and the ac- 
ceptance of the sum of $5.50 paid at the time she made 
her epplication, with the express understanding and 
agreement that the same should be returned to her if 
she were rejected, and the failure on the part of the 
defendant to return or offer to return said sums of money, 
or any part thereof, constituted a waiver of the conditions 
relating to the question of payment. It will thus be seen 


VOL. 65] JANUARY TERM, 1902. 393 


National Aid Ass’n v. Bratcher, 


that the facts in that case were so different from those 
in this action that we are unable to base our decision 
on the rules announced therein. 

38. It is further contended that the statements of 
the president of the association and the request that 
Bratcher attend the meeting at Topeka to negotiate a 
settlement of the claim, recognized the binding force of 
the certificate, and that plaintiff in error is estopped to 
now contest its validity. In order to create an estoppel 
by conduct, the other party must have been induced 
to act upon the representations or concealment; and his 
act must have been of a character to result in substantial 
prejudice, were he not permitted to rely on the estoppel. 
Herman, Estoppel, p. 3, sec. 6; Betts v. Sims, 25 Nebr., 
166. In this case Bratcher lost nothing in attempting 
to settle the claim; his rights were in no way prejudiced 
thereby ; and his expenses incurred by sending his attorney 
to Topeka, if any, were not shown, and no account was 
taken of them on the trial. We have not discussed the 
question relating to the manner in which defendant 
obtained possession of the certificate in question, because ~ 
it has no place in this controversy. . If the certificate 
was in force and created a liability against the association, 
an action could be maintained on it without the manual 
possession thereof. 

For the foregoing reasons we hold that the court erred 
in directing the jury to return a verdict against the 
plaintiff in error, and we recommend that the judgment 
of the district court be reversed and the cause remanded 
for further proceedings in accordance with this opinion. 


Pounp and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed, and the cause remanded for further 


proceedings. 
REVERSED AND REMANDED. 
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The following opinion on rehearing was filed on March 
18, 1903: 
Commissioner’s opinion, Department No. 3. 


To Stand as Decided. Former opinion in this case, reported on 
page 378, ante, adhered to. 


ALBERT, C. 


This case is before us on rehearing. The former opinion 
is reported on page 378, ante, where the facts are fully 
stated. The reargument has developed nothing that is not 
covered by the former opinion. In that opinion our own 
views on the several propositions discussed are so fully and 
clearly expressed, that to attempt to express them here 
would be to paraphrase what has already been said. Our 
confidence in those views has not been shaken by the 
reargument, and we recommend that the former judgment 
of this court, reversing the judgment of the district court 
and remanding the cause for further proceedings accord- 
ing to law, be adhered to. 


Dorriz, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court, reversing the 
judgment of the district court and remanding the cause 
for further proceedings according to law, is adhered to. 


REVERSED AND REMANDED. 


WILLIAM WENHAM V. STATE OF NEBRASKA. 
FIep JULy 1, 1902. No. 12,499. 
Commissioner’s opinion, Department No. 2. 


1. Employment of Females: ReguLation: TITLE oF Act: ONE SUBJECT. 
The act of the legislature approved March 31, 1899, “To regulate 


and limit the hours of employment of females in manufactur- 
ing, mechanical and mercantile establishments, hotels and 
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restaurants; to provide for its enforcement and a penalty 
for its violation,” contains but one subject, and in its terms 
is no broader than its title, in which its subject is clearly 
expressed. 


2, Amendment: CoMPLETE AcT. Such law does not amend the act 
of 1883 to protect the health of female employees in stores, 
offices and schools. It is an act complete in itself, and is 
not repugnant to the provisions of section 11, article 3, of 
the constitution. 


3. Class Legislation. The law as expressed therein has a uniform 
and general application to all women employed in the estab- 
lishments .described therein, and is not class legislation, within 
the meaning of section 15, article 3, of the constitution. 


4, Right to Contract: PoticE Powrer: Dur Process or Law: COonNstI- 
TUTION. The act, in effect, is only a fair and reasonable 
exercise of the police power. It does not deprive any citizen 
of his property, or the reasonable use thereof, without due 
process of law. It does not prohibit the right of contract. 
It merely regulates the same in a reasonable manner. It 
is therefore not in conflict with the constitution, and is in 
all things valid. 


Error from the district court for Douglas county. 
Tried below before BAKER, J. Affirmed. 


A. W. Jefferis and James W. Carr, for plaintiff in error. 


Frank N. Prout, Attorney General, Norris Brown, 
George W. Shields and Lysle J. Abbott, for the state. 


BARNES, C. 


The county attorney of Douglas county on the 18th 
day of May, 1901, filed a complaint in the district court 
of that county against William Wenham, charging him 
with the violation of sections 1 and 2 of the act of the 
legislature of this state approved March 31, 1899, and 
entitled “An act to regulate and limit the hours of employ- 
ment of females in manufacturing, mechanical and mer- 
cantile establishments, hotels and restaurants; to provide 
for its enforcement and a penalty for its violation.” Ses- 
sion Laws, 1899, ch. 107. It was charged in the com- 
plaint that the defendant, Wenham, as the ewployer of 
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female persons in a mechanical establishment, to wit, the 
Nonpareil Steam Laundry, situated in the city of Omaha, 
‘did then and there unlawfully employ a female person, 
to wit, Lizzie Falconer, for a period of more than sixty 
hours during each of the several weeks included between 
the first day of January, 1901, and the 20th day of 
February of that year, for more than ten hours during 
each of the said days, to wit, for fourteen hours per day 
and for eighty-four hours per week during all of said time. 
There was a second count, which also charged him with 
a violation of the second section of the act, which pro- 
vides for the posting of printed notices stating the num- 
ber of hours’ work required by each female employed in 
such establishment. A trial was had upon said complaint, 
and the jury found the defendant guilty on both counts. 
The court, however, dismissed the action as to the second 
count, leaving the verdict of guilty standing as to the 
first count, which charged a violation of the first section 
of the act in question. Defendant’s motion for a new 
trial was overruled, and the court sentenced him to pay 
a fine of $25, and costs, and awarded execution against 
his property for the collection thereof. From this judg- 
ment he prosecuted error to this court, and now contends 
that the judgment of the court below should be reversed 
for the reason that the law under which he was prosecuted 
and convicted is unconstitutional and void. The act in 
question is as follows: 

“Sec. 1. That no female shall be employed in any 
manufacturing, mechanical or mercantile establishments, 
hotel or restaurant in this state more than sixty hours 
during any one week and that ten hours shall constitute 
a day’s labor. The hours of each day may be so arranged 
as to permit the employment of such females at any time 
from six o’clock A. M. to ten o’clock P. M.; but in no 
case shall such employment exceed ten hours in any one 
day. 

“Sec. 2. Every such employer shall post in a con. 
spicuous place in every room where such females are 
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employed, a printed notice, stating the number of hours’ 
work required of them each day of the week, the hours 
of commencing and stopping such work and the hours 
when the time or times allowed for dinner or for other 
meals begins and ends. Printed forms of said notice 
shall be furnished by the deputy labor commissioner, and 
the form of such notice approved by the attorney general 
of this state. 

“Sec. 8. Every such employer in such establishment, 
shall provide suitable seats for the females so employed, 
and shall permit the use of such seats by them when they 
are not necessarily engaged in the active duties for which 
they are employed. 

“Sec. 4. Any employer, overseer, superintendent or 
other agents of any such employer who shall violate any 
of the provisions of this act, shall be fined for each 
offense in a sum not less than twenty dollars nor more 
than fifty dollars; and it is hereby made the duty of 
the deputy labor commissioner to enforce the provisions 
of this act; Provided, however, that nothing in this act 
shall be construed to prevent any other person from 
enforcing its provisions.” 

We approach this question with some peraetance and 
considerable hesitation. The popularity and strength of 
government in this country, both national and state, is 
based largely upon the fact of the division of governmental 
power into three separate and independent departments. 
To the legislature is committed the power to enact laws 
for the government and welfare of our people, to the 
executive department is delegated the power to see that 
such laws are properly executed,. and to the judiciary 
is confined the power to interpret them, and finally, as 
a last resort, to decide the question of their constitution- 
ality. Courts should never usurp legislative functions, 
and before declaring a law unconstitutional we should 
be fully convinced that it clearly conflicts with some 
provision of the fundamental law,—some clause of the 
constitution, either national or state. If, after a careful 
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consideration of the question in all of its bearings, the 
matter is left in doubt, we should resolve such doubt in 
favor of the law, and declare it valid. With these 
principles in view we come now to consider the questions 
involved in this proceeding. 

1. Plaintiff in error contends that the act is void 
because it is in conflict with section 11, article 3, of the 
constitution of this state, wherein it is provided that no 
bill shall contain more than one subject, and the same 
shall be clearly expressed in its title. It is urged that 
the title to the act in no manner indicates that it was 
intended as a police regulation, or that it was enacted 
for the purpose of protecting the health of the public. 
It is further urged that the first subject contained in 
the act is the number of hours that certain designated 
persons are permitted to employ females during the week ; 
that the second subject is the posting of notices; that the 
third imposes a duty upon the labor commissioner to 
furnish notices; that the fourth is the duty imposed upon 
the attorney general to approve the form thereof; that 
the fifth subject is the providing of seats for females, 
employed in these establishments, when they are not work- 
ing; that the sixth subject is the duty of the labor com- 
missioner to enforce the provisions of the act; and that 
the seventh is the penalty of the act. We do not so 
understand this question. The subject of the act, which 
is clearly expressed in the title, is to regulate and limit 
the hours of employment of females in manufacturing, 
mechanical and mercantile establishments, hotels and 
restaurants. The body of the act is no broader than the 
title, so far as that portion of it is concerned. The second 
section of the act simply provides the means of its 
enforcement, and there is nothing in that section but what 
may reasonably be enacted under that portion of the title. 
If it be contended that the third section of the act is 
not covered by the title, we may reject that section entirely, 
and the act is still complete in its terms, capable of 
enforcement, and should be declared valid. State v. Stuht, 
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52 Nebr., 209.. The fourth section provides for the penalty, 
and designates who may enforce it. We therefore hold 
that the act is no broader than the title; that it contains 
but one general subject, and so far as this contention 
is concerned, it is constitutional. Kansas C. € O. R. Co. v. 
Frey, 30 Nebr. 790. 

2. It is claimed that the act in question is unconsti- 
tutional because it violates that portion of section 11, 
article 3, above mentioned, which provides that “no law 
shall be amended unless the new act contain the section 
or sections so amended and the section or sections so 
amended shall be repealed.” It is insisted on the argu- 
ment and in the brief of the plaintiff in error, that the 
act in question amends the act of 1888, approved February 
7th, of that year, ermitled “An act to protect the health 
of female employees,’ now known and designated as 
sections 2450 and 245» of the Criminal Code, as found 
in the Compiled Statutes of 1901. An examination of 
the provisions of these sections shows us that the purpose 
of the act of 1883 was to protect the health of female 
employees in stores, offices or schools within this state, 
while the act in question is designed to regulate and limit 
the hours of employment of females in manufacturing, 
mechanical and mercantile establishments, hotels and 
restaurants. These acts are in no manner in conflict 
with each other. They were not passed for the same pur- 
pose, and do not apply to female help in the same or 
like kinds of institutions. The act in question in no 
manner amends the act of 1883. It does not purport 
to amend it, but on the other hand, is a complete and 
independent act within itself, passed for another and 
entirely different purpose. We hold that it is not amend- 
atory of the act of 1883, and does not have the effect of 
amending it; that so far as this objection is concerned, 
it is valid and should be enforced by the courts. Bryant 
v. Dakota County, 58 Nebr., 755. 

3. The plaintiff insists that the act in question is 
unconstitutional because it is special or class legislation, 
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and conflicts with the provisions of section 15, article 8, 
of the constitution of this state. In the case of State 
v. Graham, 16 Nebr., 74, it was held that “the classification 
of the cities of the state into classes and subclasses, and 
conferring upon them of corporate powers by acts of the 
legislature, of a general nature, yet the provisions of which 
are applicable to but one of such classes or subclasses, 
is not repugnant to any provision of the constitution.” 
In McOlay v. City of Lincoln, 32 Nebr., 412, this court 
made use of the following language: “The provisions of 
section 36, chapter 13[@], Compiled Statutes, that no 
appeal bond shall be required of the city by any court 
in any action appealed by the city, held, not repugnant 
to section 15, article 3, of the constitution.” In State 
v. Robinson, 35 Nebr., 401, it was held that “a law which 
is general and uniform throughout the state and operates 
alike upon all persons or localities which come within 
the relations and circumstances provided for, is not 
cbjectionable to the constitution, or wanting in 
uniformity.” In State v. Berka, 20 Nebr., 375, the court 
said: “A law which is general and uniform throughout 
the state, operating alike upon all persons and _local- 
ities of a class, or who are brought within the relations 
and circumstances provided for, is not objectionable as 
wanting uniformity of operation.” The act in question 
applies to all women who may be employed in the occupa- 
tions mentioned therein, and wherein is required continu- 
ous physical exertion. No discrimination is made on 
account of age, condition or situation. The law applies 
alike to all women who shall engage in labor in any of 
the establishments nYentioned therein. We hold that the 
act is not class legislation within the meaning of section 
15, article 3, of the constitution. 

4, It is the further contention of the plaintiff that this 
law is repugnant to and in conflict with sections 1 and 
3 of article 1 of our Bill of Rights, which are in effect 
the same as the Fourteenth Amendment to the Constitu- 
tion of the United States. These sections are as follows: 
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Section 1. “AIl persons are by nature free and 
independent, and have certain inherent and inalienable 
rights; among these are life, liberty, and the pursuit of 
happiness. To secure these rights, and the protection 
of property, governments are instituted among people, 
deriving their just powers from the consent of the gov- 
erned.” 

Section 8. “No person shall be deprived of life, liberty 
or property, without due process of law.” 

We appreciate the gravity of these questions, and con- 
cede that great care should be exercised in their solution. 
The questions involved in this inquiry are so closely con- 
nected that the authorities upon each apply, at least to 
some extent, to the others, therefore we wil] consider them 
together. It may well be contended that plaintiff’s busi- 
ness is property, and that the ability of the women who 
may be employed by him to labor, is also property. It 
is the means by which they earn their living, and perhaps 
contribute to the help of indigent ones who may be 
dependent upon them in whole or in part, for support. It 
would seem at first blush as though a law having the 
effect to interfere with the business of the one, or shorten 
the hours of labor of the other, would be repugnant to 
these constitutional provisions. It must be conceded, 
‘however, that every property holder is secured in his title 
thereto and holds it under the implied rule and under- 
standing that its use may be so regulated and restricted 
that it shall not be injurious to the equal enjoyment of 
others having the equal right to the enjoyment of their 
property, or to the rights of the community in which he 
lives. All property in this state is held subject to rules 
regulating the common good and the general welfare of 
our people. This is the price of our advanced civilization, 
and of the protection afforded by law to the right of 
ownership and the use and enjoyment of the property 
itself. Rights of property, like other social and conven- 
tional rights, are subject to reasonable limitations in their 
enjoyment, and to such reasonable restraints and regula- 
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tions by law as the legislature, under the governing and 
controlling power vested in them by the constitution, may 
think expedient. This power, legitimately exercised, can 
not be limited by contract, nor bartered away by legisla- 
tion. It is a power that is necessarily inherent in every 
form of government. This inherent power, reasonably 
used, may be said to be due process of law. There are few 
decisions which define the meaning of this term. In the 
case of Walker v. Sauvinet, 92 U. S., 90, 93, Chief Justice 
Waite said: “Due process of law is process due according 
to the Jaw of the land. This process in the states is 
regulated by the law of the state.” Certain profitable 
employments, such as the sale of intoxicating liquors and 
the carrying on of lotteries, once considered to be legiti- 
mate, have fallen under the ban of public opinion, and 
are either altogether prohibited, or made subject to 
stringent police regulations. The power to do this has 
been so repeatedly affirmed by the courts of this country, 
both national and state, that the right to so regulate these 
occupations is no longer an open question. The right of 
contract itself is subject to certain limitations which the 
state may lawfully impose in the exercise of its police 
power, and this power has been greatly expanded in its 
application during the past century, owing to the enor- 
mous increase in the number of occupations which are 
dangerous, or so far detrimental to the health of the 
employees therein as to require special protection for their 
well-being. The police power of the state can not be put 
forward as an excuse for oppressive and unjust legisla- 
tion, but it may be lawfully resorted to for the purpose 
of preserving the public health, safety or morals; and a 
large discretion is vested in the legislature to determine, 
not only what the interests of the public require, but what 
measures are necessary for the protection of such interests. 
In the state of Pennsylvania laws passed for the protec- 
tion of operatives in the coal mines of that state have 
been upheld. In Daniels v. Hilgard, T7 Ill., 640, it was 
held that the legislature had power, under the constitution, 
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to establish reasonable police regulations for the opening 
of mines and collieries, and that an act providing for 
the health and safety of persons employed in coal mines, 
which required the owner or agent of every coal mine 
or colliery employing ten men or more to make or cause 
to be made an accurate map or plan of the workings of 
such coal mine or colliery, was not unconstitutional; that 
the question whether certain requirements are a part 
of the system of police regulations adapted to aid in the 
protection of life and health was properly one of legisla- 
tive determination, and that a court should not lightly 
interfere with such determination unless the legislature 
had manifestly transcended its province. In Common- 
wealth v. Bonnell, 8 Phila. (Pa.), 534, a law providing 
for the ventilation of coal mines, for speaking tubes and 
the protection of cages, was held to be constitutional and 
subject to strict enforcement. In the case of Common- 
wealth v. Hamilton Mfg. Co., 120 Mass., 383, it was held 
that a statute prohibiting the employment of all persons 
under the age of eighteen, and all women from laboring 
in any manufacturing establishment more than sixty hours 
per week, violates no contract of the commonwealth 
implied in the granting of a charter to a manufacturing 
company, nor any right reserved under the constitution 
to any individual citizen, and may be maintained as a 
health or police regulation. The act in question was taken 
from and is practically an enactment of the statute of 
Massachusetts, and we may fairly presume that our 
legislature, in adopting this act, also adopted the law 
relating to it, as announced by the supreme judicial tri- 
bunal of that state.* In many of the states laws have 
been enacted limiting the hours during which women 
and children shall be employed in factories. While in 
some of the states the constitutionality of these laws, as 
applied to women, has been doubted, yet in most of them 
they have been upheld. The legislature of the state of 
Utah enacted a law which provided that miners work- 
*See Moryan v. State, 51 Nebr., 672. 
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ing underground should not be employed for a period 
of longer than eight hours each day, except in case of 
emergency, where life or property was in imminent danger; 
that the period of employment for workingmen in smelters, 
and all other institutions for the reduction and the 
refining of ores or metals should be eight hours a day, 
except in such cases of emergency. The supreme court 
of that state sustained the law. State v. Holden, 46 Pac. 
Rep., 1105; Holden v. Hardy, 46 Pac. Rep., 756. In the 
case of Stute v. Holden, supra, Holden was convicted of a 
violation of the law, and sentenced to a fine and imprison- 
ment. Ona proceeding in habeas corpus the supreme court 
of Utah refused to release him, and he thereupon prose- 
cuted error to the supreme court of the United States. 
The judgment of the state court was affirmed upon the 
express ground that the police power of the state could 
be lawfully resorted to for the purpose of preserving the 
public health, safety or morals. In Holden v. Hardy, 169 
U. S., 366, 392, Mr. Justice Brown wrote the opinion, in 
which many cases are cited and commented on relating 
to questions of this kind, both for and against the validity 
of the law. In his opinion, which is an able one, Justice 
Brown said that a large discretion was necessarily vested 
in the legislature to determine, not only what the interests 
of the public required, but what measures were necessary 
for the protection of such interests, 

The members of the legislature come from no particular 
class. They are elected from every portion of the state, 
and come from every avocation and from all the walks 
of life. They have observed the conditions with which 
they are surrounded, and know from experience what 
laws are necessary to be enacted for the welfare of the 
communities in which they reside. They determined that 
the law in question was necessary for the public good, 
and the protection of the health and well-being of women 
engaged in labor in the establishments mentioned in the 
act. That question was one exclusively within their power 
and jurisdiction and their action should not be interfered 


VOL. 65] JANUARY TERM, 1902. 405 


Wenham v. State, 


with by the courts, unless their power has been improperly 
_or oppressively exercised. Women and children have 
always, to a certain extent, been wards of the state. 
Women in recent years have been partly emancipated from 
their common-law disabilities. They now have a limited 
right to contract. They may own property, real ‘and 
personal, in their own right, and may engage in business 
on their own account. But they have no voice in the 
enactment of the laws by which they are governed, and 
can take no part in municipal affairs. They are unable, 
_by reason of their physical limitations, to endure the same 
hours of exhaustive Jabor as may be endured by adult 
males. Certain kinds of work which may be performed 
by men without injury to their health, would wreck the 
constitutions and destroy the health of women, and render 
them incapable of bearing their share of the burdens of 
the family and the home. The state must be accorded 
the right to guard and protect women, as a class, against 
such a condition; and the law in question, to that extent, 
conserves the public health and welfare. On the question 
of the right to contract, we may well declare a law 
unconstitutional which interferes with or abridges the 
right of adult males to contract with each other in any 
of the business affairs or vocations of life. The employer 
and the laborer are practically on an equal footing, but 
these observations do not apply te women and children. 
Of the many vocations in this country, comparatively few 
are open to women. Their field of remunerative labor 
is restricted. Competition for places therein, is neces- 
sarily great. The desire for place, and in many instances 
the necessity of obtaining employment, would subject 
them to hardships and exactions which they would not 
otherwise endure. The employer who seeks to obtain the 
most hours of labor, for the least wages, has such an 
advantage over them that the wisdom of the law, fer their 
protecticn, can not well be questioned. No doubt, these 
considerations were the moving cause for the passage of 
the law in question. If the act is the result of a fair, 
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reasonable exercise of police power, it should be upheld. 
By the general police power of the state, persons and 
property are subjected to many restraints and burdens 
in order to secure the general comfort, health and pros- 
perity of the state. The perfect right of the legislature 
to so exercise such power has never been questioned, where 
it was reasonably exercised. Thorpe v. Rutland & B. R. Co., 
27 Vt., 140. We are unable to find a case where the courts 
have laid down any rigid rule for the exercise of police 
power. There is little reason, under our system of govern- 
ment, for placing a narrow interpretation on this power, 
or restricting its scope, so as to hamper the legislature in 
dealing with the varying necessities of society and new 
circumstances as they arise, calling for legislative inter- 
vention in the public interest. The moment the police 
power is destroyed or curbed by fixed or rigid rules, a 
danger will be introduced into our system which would 
be far greater than the results arising from an occasional 
mistake by legislative bodies in exercising such power. 
Public laundries have often been recognized by the courts 
as subject to control and regulation under the police 
power of the state. In Barbier v. Connolly, 113 U. 8., 27, 
it was held that ‘an ordinance which provided that the 
owners of a laundry were subject to punishment if they 
operated their establishments during certain hours of 
the night was valid. In Soon Hing v. Crowley, 113 U. S., 
703, it was held that a municipality, under its police 
power, had the right to limit the hours of labor in a 
laundry. In re Morgan, 47 L. R. A. [Colo.}, 52, is the 
leading authority presented for our consideration by the 
plaintiff in error. In that case it was decided that an 
act limiting the hours of labor for adult males in under- 
ground mines and smelters in the state of Colorado, was 
unconstitutional. Mr. Justice Campbell, who delivered 
the opinion of the court, speaking of the Massachusetts 
case, made use, page 60, of the following language: “This 
enactment, under some authorities, might be held valid, 
applying, as it does, only to women and minors, since 
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the former class, on account of sex and supposed physical 
infirmities, and the latter because of their tender age, 
are under guardiauship of the state, and, not standing 
on an equality with adult men, are subjects of restraining 
regulations.” It will be observed that this case recognizes 
the correctness of the decisions which hold that laws 
like the one in question herein, are constitutional. We 
find, upon an exhaustive examination of the authorities, 
that wherever this direct question has been involved, the 
constitutionality of the law has been upheld. The law 
in question does not destroy the right of contract. Its 
effect is to reasonably regulate such right, so far as it 
relates to the labor of women in the establishments men- 
tioned therein. It does not deprive the plaintiff of his 
property without due process of law. It does not take 
his property at all, and does not unreasonably interfere 
with its use and enjoyment. ‘By employing two sets of 
laborers he may operate his plant continuously, day and 
night. 

We hold that the legislature, in passing this law, did 
not exceed the fair and reasonable exercise of its police 
power, and the act in question is not repugnant ‘to the 
provisions of the constitution. We therefore recommend 
that the judgment of the district court be affirmed. : 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 
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UNION Stock YARDS NATIONAL BANK oF SoUTH OMAHA 
Vv. BOARD OF COUNTY COMMISSIONERS OF THURSTON 


County.* 5 
FILED JuLy 1, 1902. No. 11,892. 


Commissioner’s opinion, Department No. 2. 


1. County Board: Bint or Exceptions: SETTLEMENT. A bill of excep- 
* tions of the evidence offered in a proceeding before the board 
of county commissioners must be signed, settled, and allowed 

by the chairman of such board. 


: ASSESSMENT: CorREcTIONS: LimiTATION. A board of county 
cominissioners, under the provisions of section 1, article 2, chap- 
ter 77, of the Compiled Statutes, has the authority to correct 
errors aud omissions in the assessment rolls of the county 
of which they are commissioners “within six months from 
the time the taxes would, if regularly assessed, have become 
delinquent.” 


2. 


Error from the district court for Thurston county. 
Tried below before Graves, J. A/firmed. 


Day & Whitcomb, for plaintiff in error. 
AH Chase, contra. 


OLDHAM, CO. 


This is a proceeding in error in this court which seeks 
to review the judgment of the district court of Thurston 
» county, Nebraska, in dismissing a petition in error filed 
in the district court of that county by the Union Stock 
Yards National Bank for the purpose of reviewing the 
proceedings of the board of county commissioners of 
Thurston county in correcting an alleged error in the as- 
sessment of 550 head of cattle as the property of the plain- 
tiff in error. The allegations of the petition in error filed 
in the district court of Thurston county were: (1) that 
the judgment of the board of county commissioners was 
contrary to the evidence; (2) that it was not supported 


*Rehearing allowed. Judgment below reversed. See opinion, page 
410, post. 
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by sufficient evidence; (3) that the order and judgment 
of the board is contrary to law. 

A pretended bill of exceptions, containing the evidence 
offered before the board of county commissioners at the 
hearing, was filed with the petition in error in the district 
court; but this bill of exceptions does not purport to con- 
tain “all the evidence offered or given on the hearing of 
such proceeding,” nor does it appear to be signed, settled, 
and allowed by the presiding officer of the board of county 
commissioners as provided for by section 311 of the Code 
of Civil Procedure, but is simply certified to by the county 
clerk of Thurston county as “the original bill of excep- 
tions in the cause in which the board of county commis- 
sioners of Thurston county is plaintiff and the Union 
Stock Yards National Bank of South Omaha is defend- 
ant.” It follows from an unbroken line of decisions of 
this court that this bill of exceptions could not and should 
not have been considered by the learned trial judge in 
determining whether or not the evidence introduced at 
the hearing before the county commissioners was suffi- 
cient to support its judgment and finding; and as the 
county board is given the authority by section 1, article 
2, chapter 77, Compiled Statutes, to correct errors and 
omissions in the assessment rolls of the county in which 
they act “within six months from the time the taxes would, 
if regularly assessed, have become delinquent,” and as the 
record in this case shows that the order complained of was 
made within the time prescribed, this judgment of the 
county board appears to have been duly authorized, and 
we therefore recommend that the judgment of the district 
court be affirmed. 


BARNES and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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The following opinion on rehearing was filed on De- 
cember 17, 1902: 


Commissioner’s opinion, Department No. 2. 


1. Personal Property: OwneErsnre: LrGAL TiTLE. The owner of 
personal property within the meaning of the tax laws, is 
the person who has the legal title thereto. 


2. Evidence. Evidence examined, and held not sufficient to support 
the judgment of the district court. 


OLDHAM, C. 


This case was before us on the 6th day of May, 1902, and 
the judgment of the district court was affirmed, because 
supported by the pleadings. At that time we declined to 
examine into the question of the sufficiency of the testi- 
mony to support the judgment, because it appeared to us 
that no bill of exceptions containing the testimony intro- 
duced before the board of county commissioners had been 
properly settled and authenticated. On rehearing our at-’ 
tention is called to the fact that there is a certificate that 
the bill of exceptions contains all the evidence introduced 
in the proceeding before the county commissioners, and 
that this certificate appears to have been signed by the 
chairman of the board, which is supported by an admis- 
sion of counsel for the board, to which our attention was 
not called at the first hearing. In view of this, we think 
our former judgment was based on a too technical con- 
struction of an informal certificate authenticating the bill 
of exceptions, and that in the interest of justice we should 
examine the allegation contained in the bill of exceptions 
that the finding of the board is not supported by sufficient 
evidence. As appears from the statement contained in our 
former opinion, this controversy arose between the board 
of county commissioners of Thurston county and_ the 
Union Stock Yards National Bank, of South Omaha, over 
the assessment, in 1899, of 550 head of cattle, valued at 
$4,620. These cattle, or a similar number, were assessed 
in that year as the property of the Omaha National Bank, 
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by the assessor of one of the townships in Thurston, 
county. Within six months of the time that the tax on 
these cattle would, if they had been regularly assessed, 
have become delinquent, by a resolution of the county 
board a notice was served on the plaintiff in error in this 
case, and proceedings instituted as provided for in section 
1, article 2, chapter 77, Compiled Statutes, to correct an 
error in the name in the assessment of these cattle and 
have the name of the owner of this property changed on 
the assessment rolls from the Omaha National Bank to 
the Union Stock Yards National Bank. The bank ap 
peared in-response to this notice, and filed an answer de- 
nying that it was the owner of any cattle in Thurston 
county at any time, or that it had ever had any interest in 
any cattle that had ever been in Thurston county, except 
as mortgagee. It also denied that any cattle in which it 
was ever interested as mortgagee had been in Thurston 
county on the 1st day of April, 1899. There was no dis- 
pute as to any material fact in the testimony taken at the 
hearing before the county board. It clearly appeared that 
the firm of Rockwell & Co. owned 550 head of cattle and 
had wintered them in Dakota county, Nebraska. It also 
appeared that one of the members of this firm resided in 
Dakota county, and that the other resided in Douglas 
county, Nebraska. It also appeared that these cattle had 
been mortgaged to secure an indebtedness to the firm of 
Perine, Cook & Co., and that the note secured by this 
mortgage had been sold for value to the Union Stock 
Yards National Bank before the 1st day of April, 1899, 
so that the only interest that the bank had in these cattle 
was as mortgagee. The owner of property, within the 
meaning of the tax laws, is the person who has the legal 
title thereto; and it has been the uniform holding of this 
court that the legal title to property pledged by chattel 
mortgage remains in the mortgagor until divested by fore- 
closure proceedings and sale in pursuance to law. Murray 
v. Loushman, 47 Nebr., 256, 258, and cases cited. It is plain 
to us that under these undisputed facts the county board 
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had no right to correct an error in the assessment rolls of 
that county by charging these cattle to the Union Stock 
Yards National Bank, because, in the first place, they were 
not owned by the bank, and in the second place they were 
not in Thurston county on the 1st day of April, 1899, but 
were in Dakota county, where they had been kept during 
the winter, and where one of the members of the firm who 
owned the cattle resided, and there they should have been 
assessed as the property of the owners, Rockwell & Co. 

It is therefore recommended that the former judgment 
of this court be set aside and vacated, and that the judg- 
ment of the district court be reversed and the cause re- 
manded for further proceedings. 


BARNES and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court is set aside and 
vacated, and the judgment of the district court is reversed, 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


LuLu ELLISON, APPELLEE, V. EDWIN ELLISON, APPELLANT. 
FILED JULY 1, 1902. No. 12,090. 
Commissioner’s opinion, Department No. 2. 


1. Case Criticised: Cask FoLLowED. Gleason v. Gleason, 16 Nebr., 15, 
criticised. Berdolt v. Berdolt, 56 Nebr., 792, followed and 
approved. : 


2. Divorce: EXTREME CRUELTY: PHYSICAL VIOLENCE: MENTAL 
AncuisH. Any unjustifiable conduct on the part of either 
the husband or wife, which so grievously wounds the mental] 
feelings of the other, or so utterly destroys the peace of 
mind of the other, as to seriously impair the bodily health 
and endanger the life of the other, or such as utterly destroys 
the legitimate ends and objects of matrimony, constitutes 
“extreme cruelty” as defined in section 7, chapter 25, Com- 
piled Statutes, although no physical or personal violence may 
be inflicted, or even threatened, 
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APPEAL from the district court for York county. 
Heard below before Goon, J. Affirmed. 


George B. France and Arthur G. Wray, for appellant. 
A. B. Taylor, contra. 


OLDHAM, C. 


This was an action for divorce by plaintiff against the 
defendant on the ground of extreme cruelty. After the 
proper allegation of the marriage of the plaintiff and the 

‘defendant, the petition set out the following allegation 
with reference to the extreme cruelty on which the decree 
was asked: “That the defendant all through their married 
life and much more so in the past two years has called the 
plaintiff vile names, which so affected the plaintifi’s 
health that she is now afflicted with heart disease and her 
nervous system is weakened. That the defendant at all 
times during the said married life and much more fre- 
quently in the past two years often called the plaintiff the 
following vile names [here follows a list of profane and 
obscene epithets alleged to have been applied by the de- 
‘endaut to the plaintiff, which it is not necessary to repro- 
duce], all without cause or provocation on the part of the 
plaintiff. That owing to the said cruel treatment of the 
plaintiff by the defendant the plaintiff’s health became in- 
jured, and at times she was sick. At which times when 
the defendant was leaving the house he would say: ‘I wish 
to God you would be dead when I get back.’ That owing 
to the said ill treatment and extreme cruelty, the plain- 
tiff’s health has become so impaired that she can not reside 
with the defendant without risking her life.” Defendant 
answered this petition with a general denial and allega- 
tions of misconduct on the part of the plaintiff tending to 
show that she was an unfit person for the care and custody 
of the children born of the marriage, for which she prayed 
in her petition. Plaintiff had judgment for divorce and 
custody of the children, and alimony in the sum of $300 
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in the court below, and defendant appeals to this court. 
There is no serious complaint as to the amount of the ali- 
mony allowed by the trial court which, under the evidence, 
seemed to be very reasonable; and an inspection of the 
testimony as contained in the bill of exceptions shows that 
there was sufficient evidence of each of the allegations of 
the plaintiff’s petition; so that the only question to be de- 
termined is whether or not the petition on its face dis- 
closes a good cause of action for divorce on the ground of 
extreme cruelty. 

It will be noted that the petition does not allege any 
physical injury to the plaintiff on the part of the defend- 
ant, nor does it contain any specific allegation of mental 
suffering on the plaintiff’s part; and it is strongly con- 
tended by defendant’s counsel that the petition is insuffi- 
cient for want of these specific allegations. It is further 
contended by defendant that the petition at most alleges 
“mere rudeness of language” toward the plaintiff, and 
that words in themselves will not constitute extreme cru- 
elty, however reproachful they may be. Defendant cites 
in support of this contention the holding of this court in 
Gleason v. Gleason, 16 Nebr., 15, and Powers v. Powers, 
20 Nebr., 529. In Gleason v. Gleason, supra, the court 
does lay down the general rule, in the syHabus of the opin- 
ion, that “mere rudeness of language, petulance of man- 
ners, austerity of temper, or even occasional sallies of pas- 
sion, if they do not threaten personal violence, do not con- 
stitute legal cruelty.” In the syllabus of this case the 
provisions of section 7, chapter 25, supra, were either over- 
looked or given too narrow and restricted a view; for this 
section of the statute provides for a divorce on the grounds 
of extreme cruelty, ‘whether practised by using personal 
violence, or by any other means.” Powers v. Powers, 
supra, is in harmony with the views herein expressed, and 
does not sustain the contention advocated by appellant, 
and partially supported by a literal construction of the 
narrow, restricted rule laid down in the syllabus in Glea- 
son v. Gleason, supra. We think that the correct rule as 
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to what constitutes “extreme cruelty” within the meaning 
of section 7, chapter 25, is laid down in Carpenter v. Car- 
penter,30 Kan., 712, 744, 2 Pac. Rep., 122,in which it is said 
that “it was formerly thought that to constitute extreme 
cruelty, such as would authorize the granting of a divorce, 
physical violence is necessary; but the modern and better- 
considered cases have repudiated this doctrine as taking 
too low and sensual a view of the marriage relation, and 
it is now very generally held that any unjustifiable con- 
duct on the part of either the husband or the wife, which 
so grievously wounds the mental feelings of the other, or 
so utterly destroys the peace of mind of the other, as to 
seriously impair the bodily health or endanger the life of 
the other, * * * or such as utterly destroys the legitimate’ 
ends and objects of matrimony, constitutes ‘extreme cru- 
elty’ under the statutes, although no physical or personal 
violence may be inflicted, or even threatened.” This rule 
is quoted with approval by this court in Berdolt v. Berdolt, 

56 Nebr., 792. 

We are therefore of the opinion that the plaintiff’s peti- 
tion does set forth a good cause of action for divorce on the 
eround of extreme cruelty, and we recommend that the 
judgment of the district court be affirmed. 


BARNES and Pounp, CC., concur. 


By the Court: For the reasons set forth in the forego- 
ing opinion, the judgment of the district court is 


AFFIRMED, 
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STATE OF NEBRASKA, APPELLEE, V. GERMAN SAVINGS BANK 
OF OMAHA ET AL, APPELLEES, IMPLEADED WITH M. 
WOLLSTEIN & Co. BT AL., APPELLANTS. 


FILED Juty 1, 1902. No. 12,484. 
Commissioner’s opinion, Department No. 2. 


1. Evidence: Jupictat DISCRETION: APPROVING COMPROMISE. Evidence 
examined, and held not to show any abuse of discretion of 
the trial court in approving a compromise of doubtful claims 
with stockholders of defendant. 


2. Receiver of Insolvent Bank: Comrounpine DoustruL Desrs. The 
power conferred on the receiver of an insolvent bank by sec- 
tion 35, chapter 8, Compiled: Statutes, to “compound all bad 
or doubtful debts when approved by the court or’ judge,” 
includes the right to compromise doubtful claims against 
stockholders of such bank for the double liability imposed 
upon them by the constitution of this state in section 7, 
article 11), 


APPEAL from the district court for Douglas county. 
Heard below before Fawcert, J. Affirmed. 


Brome & Burnett, Virgil O. Strickler and James H. 
McIntosh, for appellants. 


Ralph W. Breckenridge and Joel W. West, contra. 


OLDHAM, C. 


This is the ninth time that the reviewing jurisdiction 
of this court has been appealed to, either for relief from 
some order, judgment or finding of the district court for 
Douglas county, in closing up the affairs of the defendant, 
German Savings Bank, or for mandates to compel the 
judge to settle bills of exceptions, or to approve bonds in 
this matter. On the 23d day of July, 1896, Thomas H. Mc- 
Cague was duly appointed receiver of the defendant, the 
German Savings Bank, and after much litigation and 
many vexatious delays, he had succeeded in the early part 
of 1901 in disposing of the assets of the bank. From the 
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proceeds of the sale of these assets a dividend of 33 1-3 per 
cent. was paid to the depositors,and on the 6th day of May, 
1901, the court found that all the assets of the bank had 
been exhausted, and that there had been about $300,000 
due depositors when the bank failed, and that after apply- 
ing the proceeds of the sale of all the assets, there still re- 
mained due the depositors about $200,000. The court fur- 
ther found that there had been subscribed and issued of 
the capital stock of the German Savings Bank $500,000, 
divided into 5,000 shares of the par value of $100 each. 
It also found that there was no way left to pay all the 
debts, except by collecting the liability due from the stock- 
holders, and ordered the receiver to bring suit against the 
stockholders for their unpaid subscription of stock, as well 
as for their double liability. Concerning these orders and 
findings of the district court there is no complaint. 
Shortly after suit had been ordered to be instituted by 
the receiver against the stockholders, a proposition of 
compromise was made by certain stockholders to the re- 
ceiver in which they proposed to pay, in round numbers, 
the sum of $103,000 in settlement of their liabilities as 
stockholders. The report of the receiver on this proposi- 
tion is duly verified, and his recommendation was as fol- 
lows: “Your receiver reports that a careful investigation 
of the financial condition of the several stockholders in 
the German Savings Bank discloses the following facts: 
A considerable number of the stockholders of the bank 
have died. Many others have moved beyond the jurisdic- 
tion of the court. Others are insolvent. Others are not 
financially responsible to the extent of their several liabil- 
ities. Others deny their liabilities upon various grounds 
and while a considerable proportion of the stockholders 
of the bank are solvent, yet your receiver believes that it 
will be for the interest of the estate of the German Savings 
Bank to accept the offers herein reported as a compromise 
of the liabilities of the said stockholders whose names are 
herein reported to the depositors of the bank. Wherefore 


your receiver asks the instructions of the court in the 
34 


418 NEBRASKA REPORTS. [ VOL. 65 


State v. German Savings Bank. 


premises.” This report was filed on the 5th day of July, 
1901, and on the 8th day of July, 1901, after notice had 
been duly served upon and accepted, by the bank, the court, 
after hearing the testimony as to the advisability of the 
settlement, accepted the report and directed a settlement 
as therein offered. Grant S. Cobb and others, the appel- 
lants in this cause, representing about one-fourth of the 
creditors, attempted to intervene on the 9th day of July, 
1901, for the purpose of resisting the order; and subse- 
quently, on the 18th day of July, 1901, eight of the ap- 
pellants filed a motion to modify and set aside the order 
of the court of July 8th approving this report. The term 
of court adjourned on the 20th day of July, 1901, without 
action on these motions and objections. On the 10th day 
of September a “supplemental motion to vacate the order 
entered herein July 8th, 1901,” was filed by appellants. 
On the 2d day of October, 1901, the receiver filed a special 
and supplemental report containing the offer of nineteen 
other stockholders to pay certain sums therein named in 
compromise of their Hability. The appellants filed an an- 
swer to this special report on the 7th day of October, 
1901, objecting to its acceptance. On the 18th day of No- 
vember after a hearing of all the motions and objections 
filed by the appellants to the receiver’s report approved 
July 8, 1901, and the supplemental report filed October 
2, 1901, the court overruled all objections and confirmed 
both reports, and from this judgment the creditors have 
appealed. 

There is nothing in the record in this proceeding which 
shows that the trial judge was guilty of any abuse of the 
discretion reposed in him in directing the acceptance of 
this compromise. There is much evidence in the record 
tending to support the statements contained in the report 
of the receiver, before set out, with reference to the prob- 
ability of the collection of these claims from the different 
stockholders. It is urged by the appellants, however, 
that the court was without power and authority to direct 
the acceptance of this compromise, because it had no juris- 
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diction over the different steckholders to enforce their 
compliance with the agreement when it was accepted, 
and because the receiver had no authority to compromise 
the liability of the stockholders created by the constitu- 
tion of this state in section 7, article 110. 

If the first objection had been followed by a showing 
that. the stockholders had refused to comply with the 
terms of the agreement, it would have been worthy of 
serious attention; but the record shows that after the ap- . 
proval of the settlement the various stockholders did com- 
ply with the order of the court and paid the various sums 
which they had offered in conrproimise of their liability to 
the receiver, and that all the creditors, except the appel- 
lants, who refused’ to do so, have received about 50 per 
cent. of the remainder of their claims from the proceeds 
of this settlement. : 

In support of the second objection it was strongly urged 
by the appellants that the liability imposed upon stock- 
holders by section 7, article 11), supra. is a contractual 
obligation between the stockholders of the bank and the 
creditors of that institution, “certain as though it was. 
evidenced by promissory note,’ and one which the court 
and receiver had no authority to vary without the consent 
of each of the crediters of the bank; that the power con- 
ferred by section 35, chapter 8, Compiled Statutes, upen 
the receiver to “sell and compound all bad or doubtful 
debts when approved by the court or judge,” does not con- 
fer on the receiver the right to compromise the double lia- 
bility imposed upon stockholders of a bank by section 7, 
article 11b, supra. In State v. Bank of Rushville, 57 
Nebr., 608, it was said that “a court appointing a receiver 
for an insolvent bank may authorize the receiver to settle 
and compromise a suit instituted by himself in behalf of 
the estate, where it appears that as large a sum wilb prob- 
ably be realized in that way as if the litigation was con- 
tinued, or it is disclosed that the best interests of the 
estate require that such settlement be effected.” The only 
ditference between the issues involved in State v. Bank of 
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Rushville, supra, and the issues involved in the case at 
bar, was that the receiver in the former case had begun an 
action against the stockholders of the bank to enforce 
the double liability imposed upon them by the constitution 
before the offer of compromise was made, while in the case 
at bar suit had been ordered, but had not been actually in- 
stituted, when the offer of compromise was made and> 
accepted. In the later and unreported case of Morrison 
v. Lincoln Savings Bank and Safe Deposit Cos, 1 Nebr. 
[Unof.], 449, a compromise of the same liability with 
the stockholders, made by the direction and with the 
approval of the trial court, was sustained by this 
court. But it is urged that no distinction was made 
in either of the cases just cited between the right 
to compromise doubtful claims owing to the bank, 
and the right to compromise liabilities of stockholders 
to creditors of the bank which could not be enforced at a 
suit of the bank against its stockholders. If the receiver 
simply acted as the representative of his suspended bank, 
this objection would be well taken; but in the case of 
State v. Nebraska Savings & EHachange Bank, 61 Nebr., 
496, this court, speaking through Hoxcoms, J., says: 
“The office of the receiver is to aid and assist the court in 
the collection and distribution of the assets of the insolv- 
ent bank. He is, as it were, a special officer of and under 
the orders and direction of the court. ‘He is the arm of 
the court.’” In discussing the rights and duties of a re- 
ceiver in winding up the affairs of an insolvent corpora- 
tion, the supreme court of Minnesota, in the case of Min- 
nesota Threshing Mfg. Co. v. Langdon, 44 Minn., 87, 39, 46 
N.W. Rep., 310, says: “The sequestration of the property of 
a corporation by an adjudication of its insolvency, and the 
appointment of a receiver of its property and effects, un- 
der tke provisions of chapter 76, is in the nature of an 
attachment or execution in behalf of all its creditors. 
The receiver has substantially the same powers and func- 
tions as an assignee in bankruptcy, or a receiver upon a 
creditor’s bill or proceedings supplementary to execution. 
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He succeeds to the rights of the creditors as well as of the 
insolvent corporation, and has the power to enforce the 
rights which the creditors, but for the proceedings, might 
have enforced in their own behalf. The proceedings were 
intended to provide a complete and full remedy; and this 
they could not do unless their scope is to apply, to the 
satisfaction of the creditors, all property which, but for 
the proceedings, they could have. so applied.” See, also, 
Howarth v. Lombard, 175 Mass., 570. We are therefore 
of the opinion that the receiver, as “the arm of the court,” 
representing the interests alike of the insolvent bank and 
of all the creditors of it, may, under the authority con- 
ferred by section 35, chapter 8, supra, by the approval of 
the court, compromise and compound doubtful and uncer- 
tain claims against the stockholders of a bank for the 
double liability imposed upon them by section 7, article 
11b, supra, and we recommend that the judgment of the 
district court be affirmed. 


BARNES, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 

PounpD, C., concurring. 

The difference in terms and subject-matter between sec- 
tion 4 of the article of the constitution relating to miscel- 
laneous corporations, and section 7 of the same article, 
‘ig such that if the question were a new one it would de- 
serve very serious consideration. But a long line of de- 
cisions seems to have established a construction of the 
latter section which can not be departed from at this time 
without mischievous consequences. In Farmers’ Loan & 
Trust Co. v. Funk, 49 Nebr., 353, and Hastings v. Barnd, 
- 55 Nebr., 93, the provisions of section 4 as to the condi- 
tions precedent to enforcement of the liability were read 
into section 7." In Farmers’ Loan & Trust Co. v. Funk it 
was held also that the liability created by section 7 must 
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be enforced by the receiver of the corporation, if there is 
a receiver; and in Brown v. Brink, 57 Nebr., 606, that a 
creditor has no standing in a suit brought under said sec- 
tion unless the receiver is mismanaging his trust. This 
court had previously stated in Farmers’ Loan & Trust Co. 
o. Funk that the effect of section 7 was to create a trust 
fund to be collected and administered for the benefit of 
creditors, and that proposition was reiterated in Picker- 
ing v. Hastings, 56 Nebr., 201. The logical result of these 
decisions is to be found in State v. State Bank of Rush- 
ville, 57 Nebr., 608, and Jorrison v. Lincoln Savings Bank 
& Safe Deposit Co.,1 Nebr. [Unof.], 449. If the liability in 
question is considered as creating a trust fund, to be ad- 
ministered by the receiver if there is one, or if none, by the 
court in a suit in equity, for the benefit of creditors gen- 
erally, and not a relation of debtor and creditor between 
stockholders and creditor directly, these decisions are in- 
evitable. Where there are many creditors, the trust fund 
must be administered in the general interest. Although 
some individuals might desire that every stockholder be 
required to pay the full sum for which he is holden, even 
if the litigation necessary to that end consumed the entire 
proceeds, the receiver, as trustee, and the court in super- 
vising his acts as such, must consider the advantage of 
the creditors as a whole, and take such proceedings as will 
be likely to promote their interests; not forgetting that 
expedition and saving of expense are sometimes as much 
to be desired as holding each stockholder to his full duty. 
The general rule is that any trustee, acting in good faith, 
may compound a debt due to the trust estate. 2 Perry, 
Trusts, sec. 482. Compromises by executors, administra- 
tors and other trustees are provided for by statute. After 
this court had determined that said section 7 creates a 
trust fund, the construction of section 35, chapter 8, Com- 
piled Statutes as authorizing a settlement of the stock- 
holders’ liabilities, was a matter of course. 

It seems proper to say, also, that while I concur in the 
opinion and conclusions of my Brother OLDHAM, I think 
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this court ought to state clearly and emphatically, that 
compromises of this sort should be thoroughly investi- 
gated and maturely considered before they are authorized. 
This does not mean that undue delay or expense should 
be suffered by reason of factions opposition, desire to 
harass individuals claimed to be liable, or attempts to 
extort money. But the proceeding is undeniably capable 
of abuse, and it would be most unfortunate to permit any 
impression to go abroad that ill-considered or collusive 
coumproniises will be tolerated. 


JOHN LIND CARSON ET AL., APPELLANTS, V. MAY JANSEN 
ET AL, APPELLEES, 


Freep JULY 1, 1902. No. 11,927. 
Commissioner’s opinion, Department No. 2. 


1, Supersedeas: Jupic1aL Discretion. Jn cases not within the pur- 
view of section 677, Code of Civil Procedure, the district court 
may, in its discretion, allow a supersedeas upon conditions 
which it determines to be proper or necessary for the pro- 
tection of the parties. 


2. : : AMOUNT: CONDITIONS: APPROPRIATE PROCKDURE. 
In such cases the district court should fix not only the amount 
of the supersedeas bond but the conditions thereof; and if 
it does not, the party seeking a supersedeas should proceed 
in the appropriate manner to obtain an. order fixing such con- 
ditions. 


ConpiTIon: Creprror’s SuIT: SuccEessrUL DEFENDANT. A 
supersedeas bond conditioned to pay costs and abide the. 
result of an appeal, is not sufficient to prevent a successful 
defendant in a creditors’ suit brought to set aside an assign- 
ment of a judgment from proceeding to collect the judgment, 
where no provisions as to the conditions of the bond were 
made in the order of the district court. 


4. Appeal: JURISDICTION: SUPERSEDEAS NOT PROVIDED BY STATUTE: 
DisckETION OF SUPREME Courr. After obtaining jurisdiction of 
a cause by appeal, the supreme court may, in its discretion, 
allow a supersedeas in cases not provided for by statute, 
upon such terms as it may prescribe. 


5. Independent Action for Injunction in Aid of Cause Pending. An 
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independent action for an injunction in aid of a cause already 
pending, is not maintainable where adequate relief may be 
bad by motion in the original cause. 


ApppAL from the district court for Lancaster county. 
Heard below before Houmes, J. Affirmed. 


Jefferson H. Broady, for appellants. 
Tibbets Bros., Morey & Anderson, contra. 


Powunp, C. 


Appellants had brought a suit against appellees to set 
aside an assignment of a judgment from defendant Mur- 
phy to defendant May Jansen, as being in fraud of cred- 
itors, and to subject the judgment and its proceeds to pay- 
ment of a judgment which appellants held against said 
Murphy. Upon decree for the defendants in that suit an 
appeal was taken. In furtherance of that appeal, ap- 
pellants procured an order of the district court fixing the 
amount of a supersedeas bond “to stay proceedings until 
the plaintiffs can review the judgment herein in the su- 
preme court on appeal or error.” Said order made no 
provision as to the conditions of the bond. A bond was 
given in the prescribed amount, conditioned that the ap- 
pellants pay costs and abide the result of the appeal. 
Pending proceedings in the supreme court, the defendant 
May Jansen issued execution on the judgment in dispute 
and. was threatening and about to collect it, when appel- 
lants brought the present suit to enjoin her from so doing, 
and to maintain the status quo pending their appeal. 
Upon hearing, a decree was rendered for the defendants, 
‘which is now before us. 

If the supersedeas bond given in the original suit were 
sufficient to prevent the defendant May Jansen from pro- 
ceeding to collect the judgment assigned to her, it would 
probably follow that an injunction could be had to pre 
vent violation of the supersedeas and protect the rights 
of appellants pending their appeal. Nie v. Gilmer, 5 
Okla., 740, 50 Pac. Rep., 131. But we do not think the 
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bond filed had that effect. The original suit between these 
parties was not one of those provided for in section 677, 
Code of Civil Procedure. The decree does not dissolve or 
modify an order of injunction, so as to come within the 
fourth subdivision of that section, and appellants seem to 
have relied on the doctrine of is pendens to prevent ac- 
quisition of rights in the judgment pending their suit. In 
cases not within the purview of the statute, the district 
court may, in its discretion, allow a supersedeas upon 
conditions which it determines to be proper or necessary 
for the protection of the parties. Cooperrider v. State, 
46 Nebr., 84; Home Fire Ins. Co. v. Dutcher, 48 Nebr., 
755; Penn Mutual Life Ins. Co. v. Creighton Theatre Bldg. 
Co., 51 Nebr., 659, 54 Nebr., 228. Accordingly it was 
proper for the district court to make the order it did. But 
it should have done more. In cases of this kind it should 
fix not only the amount of the supersedeas bond, but the 
conditions thereof. Home Fire Ins. Co. v. Dutcher, 48 
Nebr., 755, 763. These conditions are often no less im- 
portant for protection of the parties than the amount of 
the bond. They ought not to be left to the judgment or the 
honor of the appellant. If the district court does not fix 
them, the party seeking supersedeas should bring the mat- 
ter to the court’s attention, and proceed in some appro- 
priate manner to have the conditions of the bond pre- 
scribed. In the case at bar it is obvious that a bond con- 
ditioned as the one given by the appellants is not adequate 
and would operate most unjustly to the appellee May 
Jansen if permitted to have the effect claimed for it. Her 
judgment might have been lost or greatly impaired in 
value by inability to collect it pending the appeal, and yet. 
she would have had no recourse upon the bond for her 
damages. Unless the district court had determined that 
such a bond would be sufficient, and allowed a superse- 
deas upon a bond so conditioned, it clearly would be unjust 
and inequitable to permit such a result. It has been held 
repeatedly that a statutory supersedeas bond is of no 
force unless it contains the conditions prescribed by law. 


7 
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State v. Ramscy, 50 Nebr., 166; Dovey v. McCullough, 60 
Nebr., 376. For the same reasons, a bond given under an 
order of court should contain the conditions prescribed 
by the order; and if none have been prescribed, there can 
be no supersedeas. Appellants were not without remedy. 
Before filing their transcript in this court they could have 
brought the matter to the attention of the district court, 
obtained the proper order and filed the proper bond. Upon 
filing their appeal, they might have applied to this court. 
After obtaining jurisdiction of a cause by appeal, the su- 
preme court may, in its discretion, allow a supersedeas in 
cases not provided for by statute, upon sch terms as it 
may prescribe. Home Irire Ins. Co. v. Dutcher, supra. 
Counsel contends that the injunction snit was proper to 
preserve the status quo pending appeal under section 251, 
Code of Civil Procedure. But this can not be adinitted so 
long as there was a plain and adequate remedy by motion 
for a supersedeas. An independent action for an injunc- 
tion in aid of a cause already pending, is not maintainable 
where adequate relief may be had by motion in the orig- 
inal cause. Hamer v. Kane, 7 Nev., 61, 64; Faison v. Me- 
Ilwaine, 72 N. Car., 312. In Hamer v. Kane the court say: 
“When the injunction is sought as auxiliary to an action 
already commenced, and the end to be obtained by it 
can be as completely accomplished by motion, unon the 
clearest principles of equity practice, a new suit insti- 
tuted simply for such injunction can not be sustained. 
To allow it would be to encourage useless litigation and 
unnecessary expense. As the plaintiffs could have ob- 
tained complete relief and protection from the threatened 
injury by motion in the actions in which the appeals were 
taken, this suit was entirely unnecessary.” 
We recommend that the decree be affirmed. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons set forth in the forego- 
ing opinion, the judgment of the district court is 


AFFIRMED. 
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W. C. Murray v. JouN M. Burp, RECEIVER. 
FILED JULY 1, 1902. No. 12,014. 
Commissioner’s opinion, Department No. 2. 


1. Instructions: Issues: REFERENCE To PLEaprnes. It is the duty 
of the trial court to state to the jury the issues which they 
are to find. Reference to the pleadings instead of state- 
ment of the issues directly, is a reprehensible practice and 
may be ground for reversal, unless, under the circumstances, 
the error appears to have been without prejudice. 


BuRDEN OF Proof: Facts PLEADED. An instruction that a 
defendant who had admitted execution of the note sued on had 
the burden of proving “the material allegations” of the 
answer in which he set up an affirmative defense, without 
stating the issues raised upon such answer, itcld without preju- 
dice where the allegations therein were few in number, plain, 
and simply expressed, and all material, and another instruc- 
tion, stating the rules of law applicable to the defendant’s 
ease, set forth what he must establish substantially to the 
same effect as the facts pleaded. 


3. : PREPONDERANCE OF EVIDENCE. It is not error to 
instruct that the party having the burden of proof must 
establish his case by a ‘“‘fair preponderance” of the evidence. 


Error from the district court for Harlan county. 
Tried below before ADAMS, J. Affirmed. 


Webster S. Morlan and John Everson, for plaintiff in 
error. , 


S. A. Searle, contra. 


Powunpn, C. 


As the bill of exceptions has been quashed, we have only 
to consider two assignments of error, relating to the in- 
structions of the court. The trial court did not state the 
issues, but merely told the jury that the defendant, who 
admitted execution and delivery of the note sued on, must 
prove the “material allegations” of the answer, in which 
he set up an affirmative defense, by a “fair preponder- 
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ance of the evidence.’ There was no statement as to 
what allegations were material, nor as to what issues were 
raised upon the answer. Undoubtedly it is the duty of 
the trial court to state to the jury the issues which they 
are to find. It often happens that issues are tendered or 
raised by the pleadings which are immaterial in point of 
law, or, in view of the evidence at the trial, cease to be 
matters of controversy. It often happens, also, that much 
matter is contained in pleadings, under the Code prac- 
tice, which has no bearing on the ultimate issues to be 
tried. The pleadings are supposed to be drawn in a more 
or less artificial and technical style, addressed to the un- 
derstanding of: trained judges. The instructions are sup- 
posed to be drawn in a plain, direct and simple style, ad- 
dressed to the understanding of laymen. Hence reference, 
to the pleadings instead of statement of the issues di- 
rectly, is considered a reprehensible practice, and may be 
ground for reversal unless the error appears to have been 
without prejudice in the particular case. Fitzgerald v. 
McCarty, 55 Ta., 702, 8 N. W. Rep., 646; Bryan v. Chicago, 
R. I. & P. R. Co., 63 Ia., 464,19 N. W. Rep., 295; Lindsay 
v. City of Des Moines, 68 Ia., 368, 27 N. W. Rep., 283; 
Myer v. Moon, 45 Kan., 580, 26 Pac. Rep., 40; Wilbur v. 
Stoepel, 82 Mich., 344, 46 N. W. Rep., 724; 2 Thompson, 
Trials, sec. 2314. In this case, however, we think there 
was no prejudice. The allegations in the answer were 
few in number and were plain and simply expressed. 
They are all material, and a statement of the issues by the 
‘court could hardly have been more than a repetition of the 
pleading. There are no allegations contained in it which 
could have been taken out of the case by the course of the 
testimony without overthrowing the whole defense. 
Moreover, in another instruction, stating the rules of law 
applicable to defendant’s case, the court set forth what 
he must establish, substantially to the same effect as the 
facts set upin the answer. Under such circumstances, the 
error has been held to be without prejudice repeatedly. 
Dorr v. Simerson, 73 Ta., 89,34 N. W. Rep., 752; Crawford 


° 
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v. Nolan, 72 Ta., 673, 34 N..W. Rep., 754; Myer v. Moon, 
supra. The phrase “fair preponderance of the evidence” 
is criticised and excepted to, also. But it is well settled 
that such phrase is unobjectionable. Dunbar v. Briggs, 
18 Nebr., 94; Altschuler v. Coburn, 38 Nebr., 881. 

We recommend that the judgment be affirmed. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons set forth in the forego- 
ing opinion, the judgment of the district court is 


AFFIRMED. 


Morris KETELMAN V©CHICAGO BRUSH COMPANY. 
FiLep Juiy 1, 1902. No. 12,046. 


Commissioner’s opinion, Department No. 2 


a 


. Assignment of Error. The rulings complained of in a petition in 
error must be described in such way that they can be identi- 
fied with reasonable certainty. : 


~~ 


Pleading: Apmission: PLEA oF PAYMENT. An allegation that 
defendant has paid for all guvods “received by him in the 
transaction described by plaintiff in his petition” amounts 
to an admission of the sale and delivery of goods as alleged 
in the petition, and a plea of payment. 


3. Plea of Payment: PAYMENT By AGENT: BURDEN OF PROOF. A 
defendant, who pleads payment, and in support thereof shows 
payment to a third person, claimed to be agent of the vendor, 
has the burden of showing the authority, real or apparent, 
of the person to whom such payment was made. 


Error from the district court for Douglas county. 
Tried below before SLABAUGH, J. Affirmed. 


Altschuler & Leese, for plaintiff in error. 
E. T. Farnsworth and D. W. Merrow, contra. 


’ Pounn, C. 


We find it impossible to ascertain with any certainty 
what rulings are complained of in most of the eleven as- 
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signments of error. Three refer to objections and rulings 
thereon marked “3,” “4” and “5,” on page 6 of the bill of 
exceptions, There are no such marks or numbers on that 
page, nor are the questions or answers numbered until 
page 14 is reached, after which point there are no num- 
bers under 10. Another merely states that “the court 
erred in overruling the objection to the answer,” without 
stating what answer, or where it is to be found, while two 
complain of the overruling of objections to the answers 
numbered “7” and “8” on page 7 of the bill of exceptions. 
No such numbers appear on that page or on any other 
page of the record, and there are not as many as seven 
answers on the page referred to. The brief, to which we 
should naturally turn for enlightenment, is no less ob- 
scure. ‘The questions or answers referred to are not set 
forth, nor, with one possible exception, is their purport 
even fairly hinted at. Thus we are told that “the ninth 
and tenth assignments are conclusions of the witness, and 
were incompetent and did not state any facts.” We have 
stated the difficulties involved in an endeavor to ascertain 
what rulings are to be reviewed with some detail, because 
such cases come before us much too often. Counsel are 
retained and paid to present their clients’ cases in such 
form that this court may know wherein their rights have 
been infringed, and in what manner. We can not be asked 
to do their work for them. 

The only assignment of error which is so presented that 
we can consider it, relates to the action of the trial court 
in directing a verdict for the plaintiff. The petition al- 
leged that plaintiff sold and delivered certain merchan- 
dise to defendant at his request. The answer contains a 
general denial, an allegation that the merchandise was 
bought of one Green, a traveling man, without any notice 
or knowledge that Green was acting for any one else, and 
that defendant paid said Green therefor pursuant to the 
terms of the sale; and a further allegation that defendant 
has “paid for all the brooms received by him in the trans- 
action described by plaintiff in his petition.” As the sole 


VOL. 65] JANUARY TERM, 1902. 431 


Ketelman v. Chicago Brush Co. 


transaction described in the petition was the sale and de- 
livery of the brooms by the plaintiff to the defendant at 
his request, it is obvious that the answer amounts to an 
admission of the allegations of the petition and a plea of 
payment. Battelle v. McIntosh, 62 Nebr., 647. This af- 
firmative defense was not sustained by the evidence. The 
defendant testified that he paid the money to said Green, 
a solicitor of plaintiff, through whom the goods were or- 
dered, but failed completely to show that Green had any 
authority, actual or ostensible, to receive it. It appears 
conclusively from the evidence adduced by the plaintiff 
that Green had no such authority. He was not clothed 
with any apparent authority to make collections; the 
goods were sent by the plaintiff directly to the defendant, 
not to Green, and there was no reason why any one should 
have supposed Green was empowered to do more than 
solicit and procure orders. 
We recommend that the judgment be affirmed. 


Barnes and OLDHAM, CC., concur. 


By the Court: For the reasons set forth in the forego- 
ing opinion, the judgment of the district court is 


AFFIRMED. 


Notre.—Pleading.—Payment.—Plea of Nil Debet,—Admission by Plea.— 
Code.—Common Law. The difference between the common-law method 
of pleading and the Code—as has been said by another,—is that, under 
the former, the lawyer diagnosed the case; under the latter this 
task falls to the court. At common law, the plea of payment came 
under the generic term of pleas in discharge, which were classified, 
as follows, to wit: (1) plea in payment; (2) plea of release; (3) 
plea of bankruptcy; (4) plea of statute of limitations. McKelvey, 
Common Law Pleading, p. 100, and authorities cited. At common law, 
the general issue in an action of debt was nil debet (nothing is 
due); but afterwards nunquam indebitatus (at no time has he been 
indebted); and, under this plea, the defendant could show payment 
simultaneous with delivery, for, in that case, no debt ever arises. 
But under a plea of discharge the original debt was admitted. 
Under the Code there has been-an attempt to wipe out the dis- 
tinctions between forms of actions and defenses. The Code is a 
legislative act; the common-law method was built up by the courts. 
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The Code method is familiar to us all. The following will illustrate 
the common-law method: (1) A declares on a promissory note 
executed by and delivered by B; (2) plea, infancy; (3) replication, 
new promise; (4) rejoinder, duress; (5) sur-rejoinder, general issue. 
The defendant here puts himself upon the country; and the simple 
issue tried to the jury would be: Was B forced to renew the note? 
—wW. F. B. 


Levi BENNETTY, GUARDIAN, APPELLEE, V. EzRA BENNETT, 
APPELLANT.* 


FILED JULY 1, 1902. No. 12,083. 
Commissioner’s opinion, Department No. 2. 


1. Plaintiff: Descriptio Person@: ALLEGATIONS: PRESUMPTION. A 
plaintiff who describes himself as guardian of another, will 
be taken to sue in his representative and not in his personal 
capacity, where the allegations of the petition and the nature 
of the action show clearly that such was his intent, not- 
withstanding the petition nowhere says expressly that he sues 
“as guardian.” 


2, Judgment: PRESUMPTION: SUIT ON JUDGMENT: ALLEGATIONS OF 
Perition. The judgment of a court of general jurisdiction, 
is presumed to be regular and valid. Hence, in pleading such 
a judgment, it is enough to allege its rendition, the court 
by which it was rendered, and, if not a court of whose juris- 
diction judicial notice is taken, that it is one of general 
jurisdiction, without setting forth in detail the facts whereby 
jurisdiction was acquired in the particular case. 


3. Courts of Special Jurisdiction. Section 127, Code of Civil Pro- 
cedure, applies only to courts or tribunals of special juris- 
diction. 

4, County Court: GENERAL JURISDICTION. The county courts of this 
state are courts of general jurisdiction as to all matters of 
probate, settlement of estates and guardianship. 


5. Suit by Guardian: Jormnsinc Warp. A guardian. appointed under 
section 14, chapter 34, Compiled Statutes, who sues to cancel 
‘@ prior conveyance by the ward, need not join the ward as 
a party plaintiff. 


6. Leave of Court. Leave of the court which appointed the 
guardian, is not necessary to enable him to bring such a suit. 


7 Evidence: ALLEGATIONS OF PETITION: CONSTRUCTION. Evidence 
having been adduced in support of the allegations of a petition 


*Rehearing allowed. Reaffirmed. See opinion on page 441, 
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without objection, and judgment having been rendered thereon, 
the pleading will be construed liberally, and mere lack of 
definiteness or precision in allegations of essential facts will 
not be considered, so long as such allegations are not wholly 
wanting. 


8. Suit to Cancel Conveyance: SrNILITy: Fraup: Petition. In a 
suit to cancel a conveyance by an old man alleged to have 
been of weak mind, allegations that the defendant represented 
that the grantor’s son and son-in-law were conspiring to 
defraud him of his land; that they were intending to bring 
an action against him and would be. able to procure a judg- 
ment by false evidence, and cause the land to be sold to 
satisfy it unless conveyed to the defendant; that the defend- 
ant promised to hold the land in trust and reconvey it; that such 
representations were false; that the conveyance was without 
consideration; and that it was procured by said false represen- 
tations in consequence of the extreme old age, mental weak- 
ness and childishness of the grantor,—state a cause of action. 


9, Petition: WANT oF CONSIDERATION: ALLEGATION. In view of the 
other allegations as to the nature and circumstances of the 
conveyance, the allegation that it “was without consideration” 
sufficiently states a fact, and is not open to objection. 
Sac County v. Hobbs, 72 Ta, 69, 33 N. W. Rep., 368, distinguished. 


10. Mental Weakness. Although mental weakness may fall short of 
entire incompetency to transact business, if it is taken advan- 
tage of to procure a conveyance by inequitable means, the 
conveyance may be set aside. 


11. : Court or Equity. A court of equity will scrutinize jeal- 
ously a transaction as to which there is ground for holding 
that influence has been acquired over a person of weak mind, 


and has been abused. 


12. Burden of Proof. The circumstances under which a conveyance 
was made, the condition of the grantor at the time, and the 
injustice to him and his heirs if it is upheld, may be such as 
to cast upon the grantee the burden of showing that it is un- 
tainted with undue influence, imposition, or fraud, but is the 
intelligent and deliberate act of the grantor. 


AppEAL from the district court for Boyd county. 
Heard below before HARRINGTON, J. Affirmed. 


William V. Allen, Willis EB. Reed, D. A. Harrington and 
W. T. Wills, for appellant. 


A. H. Tingle and Michael F. Harrington, contra. 
35 
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In June, 1899, Emery W. Tuttle, at that time some 82 
years old, conveyed his farm of 160 acres, which was sub- 
stantially all the property he owned, to his brother-in-law, 
Iuzra Bennett. In November following, Levi Bennett was 
appointed guardian of said Emery W. Tuttle by the 
county court of Boyd county, and afterwards brought this 
suit to set aside the conveyance. A decree was rendered 
in accordance with the prayer of the petition, from which 
this appeal is prosecuted. 

A considerable portion of the argument on behalf of: 
appellant has been directed to the sufficiency of the peti- 
tion. In the title plaintiff describes himself as “Levi 
Bennett, guardian of Emery W. Tuttle,” and he does not 
state anywhere in the petition expressly that he snes “as 
guardian.” for this reason and because the words 
“ouardian of Emery W. Tuttle’ might, in strictness, be 
treated as descriptio persone only, it is urged that this 
suit is brought by Levi Bennett in his personal and not 
in his representative capacity, and is not maintainable. 
But so long as the plaintiff describes himself as guardian, 
alleges his appointment as such, and by the allegations of 
the petition and nature of the action, shows clearly an 
intent to sue in his representative capacity, we may fairly 
so construe his pleading, notwithstanding his failure to 
say expressly that he sues as guardian. Williams v. 
Kikenbary, 36 Nebr., 478. 

It is further objected that the petition fails to allege 
that Levi Bennett was duly appointed guardian, and sets 
up no facts showing that the county court acquired any 
jurisdiction to make the appointment. The judgment of 
a court of general jurisdiction is presumed to be regular 
and valid. lHlence in pleading such a judgement it is 
enough to allege the parties, its rendition and the date 
thereof, the court by which it was rendered, and, if not a 
court of whose jurisdiction judicial notice is taken, that 
it is one of general jurisdiction, without setting forth in 
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detail the facts whereby jurisdiction was acquired in the 
particular case. Weller v. Dickinson, 93 Cal., 108, 28 Pac. 
Rep., 854; Kunze v. Kunze, 94 Wis., 54, 68 N. W. Rep., 
391; Seanlan v. Murphy, 51 Minn., 5386, 53 N. W. Rep., 
799; City of Hammond v. Evans, 23 Ind. App., 501, 55 N. 
E. Rep., 784; Nicholas v. Farwell, 24 Nebr., 180, 187; Holt 
County Bank v. Holt County, 53 Nebr., 827. Section 127, 
Code of Civil Procedure, by its terms applies only to courts 
or tribunals of special jurisdiction. Similar provisions 
in the codes of other states are so construed. Weller v. 
Dickinson, supra; People v. Bacon, 87 App. Div. [N. Y.], 
414. In consequence, it is unnecessary to plead that a 
judgment was duly recovered, where rendered by a court 
of general jurisdiction. As to all matters of probate, set- 
tlement of estates and guardianship, the county courts of 
this state are courts of general jurisdiction. They alone 
have original jurisdiction over those subjects, and their 
jurisdiction thereof is general. People v. Gray, 72 Ill, 
343; Epping v. Robinson, 21 Fla., 36; Guilford v. Love, 49 
Tex., 715; Glade v. White, 42 Nebr., 336. 

Exception is taken also because the ward is not joined 
as a party plaintiff, and because there is no allegation or 
proof that the county court which appointed the guardian 
has given leave to bring this suit. The former point is 
contended for on the ground of the rule of equity pleading 
that a trustee must join his cestwi que trust as plaintiff. 
But we think there is no ground for such a coutention in 
this state, in view of section 32, Code of Civil Procedure, 
and the long-settled course of practice thereunder. Walter 
v. Wala, 10 Nebr., 128. As to the other point, we find 
nothing in the statutes making such leave of court neces- 
sary, and are not impressed with the reasons for requir- 
ing it which have been urged. Section 23, chapter 34, — 
Compiled Statutes, makes it the duty of the guardian to 
represent the ward in all legal proceedings, and section 
26 puts him in the position of an administrator with re- 
spect to inventorying, getting possession of, and account- 
ing for the ward’s estate. If he brings suits recklessly and 
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improvidently, he may doubtless be removed, or charged 
with the expense in his accounts. Such seems to be the 
practice elsewhere. Hinchman v. Ballard, 7 W. Va., 152; 
McCOrillis v. Bartictt, 8 N. H., 569; Hquitable Trust Co. v. 
Garis, 190 Pa. St., 544, 42 Atl. Rep., 1022. 

Section 14, hapler 34, Compiled Statutes, provides for 
the appointment of guardians of persons who “by reason 
of extreme old age or other cause” are “mentally incompe- 
tent to have the charge and management” of their prop- 
erty. The petition in the case at bar alleges that plaintiff 
was appointed guardian “on account of the extreme age 
and mental and physical weakness and incapacity. of said 
Emery W. Tuttle.” It is argued that this allegation falls 
far short of the requirements of the statute and does not 
suffice to show a proper appointment or any canse of 
action on the part of the guardian. It will be seen, when 
we come to the merits of the cause, that plaintiff’s case is 
not that the deed must fail because the grantor was wholly 
incapable of making it, but that it should be set aside be- 
cause of fraud, imposition and undue influence in obtain- 
ing it from an aged, infirm and weak-minded grantor, who 
reposed confidence in the grantee, and was taken advant- 
age of in the transaction. Hence we might well treat the 
allegations as to the grounds of the appointment as sur- 
plusage and uphold the petition on the presumption that 

-must be indulged as to the regularity of the judgment and 
order of the county court. But, in any event, after judg- 
went, the petition is to be construed liberally. Gage v. 
Roberts, 12 Nebr., 276. The plaintiff and the county judge 
were permitted to testify as to the appointment of a guard- 
ian without objection, and the parties stipulated in open 
court that plaintiff was “duly appointed.” So long as 
the defect is merely a lack of definiteness and precision in 
essential allegations, not a complete absence thereof, it 
should not be considered at this time. Barge v. Haslam, 
63 Nebr., 296. 

Appellant insists next that the petition fails to state a 
cause of action, in that the allegations of fraud are mere 
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conclusions, without stating any issuable facts or any rep- 
resentations which would afford ground for rescission, be- 
cause the allegation of want of consideration is insufti- 
cient and because there are no allegations of such mental 
weakness as to render the grantor incompetent to have 
charge and management of his property at the time the 
deed was executed. We do not think any of these objec- 
tions well taken. The petition charges, in substance, that 
the defendant represented to the grantor, who was an old 
man, weak in body and mind, that his son and son-in-law 
were conspiring to defraud him of his land; that they were 
intending to bring an action against him and would be 
able to procure a judgment by false evidence and cause 
the land to be sold to satisfy it, unless conveyed to the 
defendant; that the defendant premised to hold the land 
in trust and reconvey it; that such representations were 
‘false; that the conveyance was without consideration; and 
that it was procured by said false and fraudulent repre- 
sentations in consequence of the extreme old age, mental] 
weakness and childishness of the grantor. While it is 
true that the representations alleged are all as to the in- 
tention of grantor’s relatives, and as to what they would 
or might do in the future, they are obviously of a nature 
well suited to work upon the fears of a weak and childish 
old man, and induce him, when pressed adroitly and per- 
sistently, to dispose of his property in order to avoid the 
suggested dangers. [alse representations of this char- 
acter, made to ignorant or weak-minded grantors, or to 
persons reposing special trust or confidence in the grantee, 
have always been held ground for canceling the convey- 
ances so procured. Alceman v. Peltzer, 17 Nebr., 381; 
Oakey v. Ritchic, 69 Ia., 69, 28 N. W. Rep., 448; Wooley 
v. Drew, 49 Mich., 290, 18 N. W. Rep., 594; Davis v. Mc- 
Nalley, 37 Tenn., 583, 73 Am. Dec., 159. In each of these 
cases the representation was that judgments would be pro- 
cured against the grantor, or that he would lose the land 
through some threatened or contemplated legal proceed- 
ings. When made to persons of full strength and capac- 
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ity, such representations might be entirely harmless. But 
made to a feeble, vacillating, childish person, too ready in 
any event to do whatever is suggested, they necessarily 
and inevitably result in unjust and inequitable transac- 
tions. The allegation that the conveyance was without 
consideration, is excepted to on the authority of Sac 
County v. Hobbs, 72 Ta., 69, 33 N. W. Rep., 368. That was 
an action on a promissory note. The defendant pleaded 
that the note was “executed and delivered without any 
consideration whatever.” The court said: “Whether the 
contract is supported by a valid consideration depends 
upon the circumstances under which it was executed, and 
the purposes. which the parties had in view when they en- 
.tered into it.’ Accordingly the allegation was held a 
mere statement of a conclusion and proper to be stricken 
cut. But here the nature and circumstances of the con- 
veyance are fully set forth, its purpose is disclosed, and 
the want of consideration is set forth as a fact, which, in 
connection with all the other facts, goes to show the char- 
acter of the transaction, and calls for the interposition of 
a court of equity. In its present connection, the allegation 
is not open to objection. . Wait, Fraudulent Conveyances, 
sec. 144, The allegations of mental weakness are not as 
strong as the statutory requirements for the appointment 
of a guardian; nor are they sufficient, we may concede, to 
require the deed to be canceled on the sole ground that the 
grantor was without capacity to make it. In such a case 
as this so full a measure of incapacity is not required as a 
condition of relief. Although mental weakness may fall 
short of entire incompetency to transact business, if it is 
taken advantage of to procure a conveyance by inequitable 
means, the conveyance may be set aside. Loder v. Loder, 
34 Nebr., 824; Alceman v. Peltzer, 17 Nebr., 381; 2 Pom- 
eroy, Equity Jurisprudence, sec. 947. We are well satis- 
fied that the petition states a cause of action, and is free 
from substantial defect. 

It remains to consider whether the decree is sustained 
by the evidence. The evidence adduced by the plaintiff 
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showed that the grantor had been very feeble in mind and 
body for some years before the conveyance. He was 82 
years old. His wife was dead, and he had been living 
with one or another of his relatives since her death. He 
had not done his own business for many years, and had 
‘become subject to fainting spells, so that it was not 
thought prudent to permit him to go about by himself. A 
number of witnesses testified that he was forgetful, child- 
ish, and vacillating; that he talked to himself; and that 
his condition in these respects was growing worse before 
the deed was executed. It is in evidence on behalf of 
plaintiff that in former years he had not been on friendly 
terms with Ezra Bennett, the grantee, but at the time of 
the transaction in question, it is clearly shown that the 
latter had his full and entire confidence in all things. Te 
was living with the grantee when the deed was executed, 
and at that time and since seems to have believed that his 
other relatives, especially a son and son-in-law, were con- 
spiring against him and trying to get his property, and 
that one of them had a large claim which he intended to 
put in judgment and make by execution. The land was 
clearly exempt, even though he had ceased to oceupy it 
after his wife’s death. First Nat. Bank of Grecnwood v. 
Reece, 64 Nebr., 292. Moreover, his children deny ex- 
pressly that any such claims existed, or that there was 
ever any thought or intention of asserting them. Yet 
even at the time of the trial he was firmly possessed of 
this fear, and, according to one of his sons-in-law, he stated 
after the deed was executed that he made it because of 
claims which his son and another son-in-law held, and 
that he could get the land back at any time. Other wit- 
nesses testified that the grantee admitted on several oc- 
casions that he held the land in trust for the grantor, and 
there is much evidence that he agreed at one time to re- 
convey at the request of the grantor’s other relatives. De- 
fendant denies most of this testimony, and produced not 
a little evidence in conflict with it.. He asserts that he 
bought the land.of the grantor, who was abundantly able 
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to do business at the time, giving therefor two notes, 
aggregating $750, due in three and five years, secured by 
mortgage, and the first year’s rent, $110, and assuming a 
mortgage of $150. There was ample evidence to justify 
the court in finding that the ‘land was worth at least 
$1,600, and that it was rising in value, in which case the. 
bargain was scarcely a fair one. There was also sufficient 
evidence to sustain a finding that the notes and mortgage 
were never delivered, but remained at all times in Ezra 
Bennett’s possession and control. It is true, the mort- 
gage was recorded. But it seems to have been recorded 
by the defendant, and to have been returned to and re- 
tained by him after recording, without reaching the mort- 
gagee. The grantor could not say that he ever had the 
notes, and knew very little about them. They never came 
into the hands of his guardian. If the court believed the 
witnesses who testified to admissions of the grantee, as 
it may well have done, it was justified in finding that there 
was no sale, but a mere conveyance in trust to prevent the 
supposed claims of the son and son-in-law from becoming 
liens on the land. In such case the decree is manifestly 
proper. Klecman v. Peltzer, 17 Nebr., 381. The trial 
court saw the witnesses and had the great advantage of 
seeing the grantor and hearing him testify. We ought not 
to set aside the decree under such circumstances unless it 
is clearly wrong. A court of equity will scrutinize jeal- 
ously a transaction as to which there is ground for hold- 
ing that influence has been acquired over a person of weak 
mind, and has been abused. Smith v. Kay, 7 H. L. Cas. 
[Eng.], 750, 759. The circumstances under which a con- 
veyance was made, the condition of the grantor at the 
time, and the injustice to him and his heirs if it is upheld, 
may be such as to cast upon the grantee the burden of 
showing that it is untainted with undue influence, imposi- 
tion, or fraud, but is the intelligent and deliberate act of 
the grantor. Gibson v. Hammang, 68 Nebr., 349, and 
cases cited. Hence, under the circumstances of this case, 
as there is ample testimony on behalf of plaintiff to sus- 
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tain the decree, and it is by no means certain that defend- 
ant ought not to be held to the burden of proof as to the 
fairness and bone fides of the transaction, we have no dis- 
position to interfere. 

It is urged that there should have been a tender of the 
notes and mortgage. But plaintiff denied that there was 
a sale, or that the notes and mortgage were ever delivered. 
On this point the trial court evidently found for the plain- 
tiff. The defendant admits he paid out none of his own 
money, the sole money payment being the rent of the farm 
for the year in which the deed was made. This being so 
there was no consideration to restore and no tender of 
that which never came to the hands of plaintiff or his 
ward was necessary. 

We recommend that the decree be affirmed. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing was filed October 
7, 1903: 


1. Record: RE-EXAMINATION: SYLLABUS REANNOUNCED. The record 
re-examined, the former opinion adhered to, and its syllabus 
reannounced. 


2. Stipulated Fact: DEFECTIVE PLEADING. Where a defendant at the 
trial stipulates that a fact exists, he may not secure a reversal 
after judgment against him because of a defective pleading of 
the stipulated fact. 


GLANVILLE, C. 


This case has once been decided by this court and the 
opinion, written by Pounp, C., is published on page 432, 
ante. 

An extended motion for rehearing and an elaborate 
argument in support, thereof was filed, and a rehearing 
allowed, and we have again carefully examined the record 
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and considered the briefs and arguments on both sides, 
examining the evidence with special reference to the rule 
announced in Faulkner v. Sims, filed March 18, 1903, hold- 
ing in effect that the re-examination of an appealed equity 
case should be in fact a trial de novo, to sce if under such 
rule we should hold the judgment and finding of the lower 
court to be right. 

Without discussing the evidence here, but referring to 
the former decision for a sufficient statement thereof, 
we will say that upon the evidence we are fully satisfied 
with the finding and judgment of the trial court; indeed, 
we are not prepared to say that we would have been satis- 
fied with its decision had it been in favor of the defendant. 

The burden of the argument made for the appellant is 
upon the propositions that the petition does not state a 
cause of action, and is also fatally defective because it 
does not show that the plaintiff had capacity to sue as the 
guardian of Emery W. Tuttle, and because it is claimed 
that he did not so sue as guardian. <A sufficient statement 
of the case to show the basis of these contentions will be 
found in the former opinion. 

A demurrer was filed to the petition upon which the 
_ case was tried on the grounds that the plaintiff had no 
legal capacity to sue; and that the petition does not con- 
tain facts sufficient to constitute a cause of action. This 
was overruled and the defendant answered. In the answer 
no question is raised as to plaintiff’s capacity to sue, ex- 
cept by a denial of the allegation of his appointment as 
guardian, and no question is raised anywhere in the plead- 
ing as to the action being prosecuted in the name of the 
real party in interest. Upon the trial no objection what- 
ever was made to the taking of testimony on account of 
any defects in the petition. 

Much contention of the appellant, in his argument and 
brief, is disposed of by the following stipulation, which 
is a part of the record: “The parties agree that Levi Ben- 
nett was duly appointed by the county court of Boyd 
county, Nebraska, as guardian of Emery W. Tuttle on the 
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21st day of November, 1899, and that he gave the bond, 
required to be given as such guardian by order of the 
court, and duly qualified as such guardian and is still 
such guardian.” After entering into such a stipulation 
it is useless for the appellant to further contend that. the 
plaintiff was not in fact such guardian, or to attack his 
appointment collaterally, simply because the petition in 
this action, which is not one for the appointment of a 
guardian, does not state grounds for such appointment. 
The stipulation admits that he was duly appointed by the 
proper court, duly qualified and was still such guardian. 
In the condition of the record, and after such a stipulation 
as this, the plaintiff would be entitled to amend his peti- 
tion, if necessary, to make it conform to these stipulated 
facts. It is therefore not worth while to give time or space 
to any more full discussion of this contention than is found 
in the former opinion. 

Another contention of the appellant is, that because to 
authorize the county court to appoint a guardian for 
Emery W. Tuttle it must have been made to appear in 
that court that he was mentally incompetent to have the 
charge of, and management of, his property; and because 
this action is brought by the guardian so appointed, there- 
fore the plaintiff must aliege and prove that Emery W. 
Tuttle at the time of making the conveyance in question 
was so mentally incompetent to have the charge and man- 
agement of his property as to render the deed in question 
absolutely void, because of the total want of capacity to 
make the deed at the time it was made. In this we think 
he is wrong; the question of such capacity at the time of 
the hearing was in issue in the guardianship case, and was 
so decided by the court that the plaintiff was duly ap-— 
pointed guardian, and is res judicata. The plaintiff then 
had a right to bring this action to set aside the conveyance 
in question without allegation or proof that, at the time it 
was made, his ward was totally without capacity to make 
it, if upon any equitable grounds the ward himself, or 
anyone claiming under him, could have sustained such an 
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action; and what he was required to allege and prove is 
such a set of facts as would require a court of equity to so 
set the conveyance aside. There was no need to allege and 
prove total incapacity in Emery W. Tuttle at the time the 
deed was made, although such allegations and proof would 
establish the fact that the deed of conveyance was. abso- 
lutely void; therefore the contention that the judgment 
can not be sustained for want of such allegations and proof 
is unsound. 

Argument is made that there is no pleading of facts 
which show that the deed in question was obtained by the 
defendant by means of any fraud, the contention being 
that the false representations alleged to have been made 
by the defendant to induce the deed are not made respect- 
ing any existing fact or facts, and that the allegation that 
the defendant “falsely and fraudulently represented to 
said Emery W. Tuttle that his son, the said Bud Tuttle, 
and one Henry Duval * * * were conspiring together to 
defraud him of his aforesaid Jand; that said Duval and 
said Bud Tuttle were intending to bring an action against 
Emery W. Tuttle for a large sum of money” is “hypotheti- 
cal, conditional and contingent, and is a mere opinion.” 
This is incorrect. The allegation is that defendant falsely 
and fraudulently represented the existence of an active 
conspiracy to defraud plaintiff’s ward of his land; and if 
the allegation be true, and this representation was falsely 
and fraudulently made by the defendant, well knowing the 
weak and enfeebled condition of Tuttle’s mind, and the 
deed was induced thereby, coupled with a promise that the 
defendant would hold the land in trust for the grantor, 
these facts would be sufficient to require a court of equity 
to enforce a trust, or compel a reconveyance. 

Defendant’s brief, on page 25, contains the following: 
“Stripped of its incumbering verbiage, the pleader means 
to say that the defendant, knowing the age of Emery. W. 
Tuttle and his enfeebled mental and bodily condition, 
falsely represented to him that his son and son-in-law 
were conspiring to defraud him of his land; that they in- 
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tended to bring an action against him for a large sum of 
money and would be able to procure a judgment against 
him by false evidence, and would cause the land to be sold 
to satisfy the judgment, and that the only way to protect 
himself was to convey the land to the defendant, who 
promised to hold it in trust for him and reconvey it when- 
ever he desired it. That these are conclusions of law and 
not statements of ultimate and issuable facts, I think no 
man familiar with the primary rules of pleading will at- 
tempt to deny. But whether true or not, it is true that 
they do not contain a single allegation of false representa- 
tions respecting an existing fact.” The defendant’s mere 
statement of the proposition, stripped, as he says, of its 
incumbering verbiage, is sufficient to overthrow his con- 
tention. He argues that it “expresses no more than that 
the defendant represented to Mr. Tuttle his belief that 
the son and the son-in-law would bring an action,” ete. 

Suppose the defendant did thus believe and so stated his 
belief, and suppose it were well founded, and suppose that 
Mr. Tuttle, weak and enfeebled in mind as stated, was so 
induced to make the deed, relying upon the promise of the 
defendant to hold in trust for him, and reconvey when he 
desired, and that such promise was made without inten- 
tion of keeping the same, as the subsequent action of the 
defendant clearly indicates, the property being an exempt 
homestead and not capable of fraudulent alienation, 
would not a court of equity enforce the trust? But, as 
pleaded, it was not the expression of a belief, but a false 
and fraudulent statement of the present existence of a 
conspiracy, coupled with a declaration of the power of 
the conspirators to make their scheme successful. We 
are satisfied with the former holding of this court on the 
question of the sufficiency of the petition as the record 
stands, and the same is adhered to. 

We are also satisfied with our former holding, and the 
argument of the learned commissioner in the previous 
_ opinion, on the sufficiency of the allegation that the con- 
veyance was without consideration as a pleading of fact. 
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Pleading that the transfer of negotiable paper was “for 
a valuable consideration, in the due and ordinary course 
of business,” etc., is common in our practice, and, when 
denied, raises an issue; yet such allegation of the existence 
of a consideration is more nearly the statement of a con- 
clusion of law than the allegation of its non-existence. If 
it exists, its nature and manner of payment can be shown; 
if it does not exist, it has no nature or manner of payment. 

There is still some contention that this action can not 
be sustained by the plaintiff, because he is designated in 
the title to the petition as “Levi Bennett, Guardian of 
Emery W. Tuttle’; arguing that the words “Guardian of 
Emery W. Tuttle” are descriptio persone. 

In Thomas v. Carson, 46 Nebr., 765, it is said: ‘Where 
the petition or complaint states a cause of action in favor 
of the plaintiff personally, superadded words, such as 
‘agent,’ ‘executor’ or ‘trustee,’ will be regarded as descrip- 
tio persone.” But that is not this case, and we adhere to 
the rule announced in the former decision as right and 
decisive on this point. 

We have carefully re-examined the case and we think 
sufficiently discussed the real issues of law and fact in- 
volved therein. It would be too tedious in this opinion to 
attempt to follow and analyze the entire one hundred 
pages of argument in appellant’s briefs. The points in 
the case necessary to a decision have been noted with 
special reference to those insisted upon in the reargu- 
ment, and we think they all have been correctly decided. 

We recommend that the decision heretofore announced 
be adhered to. 


Barnes and ALBert, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the former judgment of this 
court be adhered to and that the judgment of the district 
court be affirmed. 

FORMER JUDGMENT ADHERED TO. 
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JAMES GADSDEN, APPELLEE, V. J. S. JOHNSON ET AL., APPEL- 
; LANTS. 


FILED JULY 1, 1902. Wo. 11,888. 
Commissioner’s opinion, Department No. 3. 


1. Release of Mortgage. A formal release of a mortgage executed 
by the mortgagee extinguishes the lien of the mortgage, 
whether the same is fully paid or not. If the release is made 
through inadvertence or mistake, the lien of the mortgage may 
be reinstated by proper proceedings taken. therefor. 


2. Evidence. Evidence examined, and held to support the decree of 
the district court. 


APPEAL from the district court for Colfax county. 
Heard below before HoLLensecn, J. Affirmed. 


Charles J. Phelps and Rich & Clapp, for appellants. 
Frank Dolezal and George H. Thomas, contra. 


DurFfiE, C. 


The plaintiff and appellee brought this action to quiet 
his title to the south 88 feet of lot 16 in block 80 in the city 
of Schuyler, he claiming title thereto by quitclaim deed 
made to him by Abraham Code and wife, of date November 
26, 1894. A history of the title to the lot, so far as neces- 
sary to be understood, is the following: Abraham Code 
and oné Innes were partners in the mercantile business 
in Schuyter for some time prior to April, 1892, and owned 
this property, the business being conducted in a store 
building located thereon. In April, 1892, they made an 
assignment for the benefit of their creditors, and in due 
course Andrew F. Ross was elected assignee of the estate, 
and the lot in question was conveyed to him by the sheriff 
of the county. Thereafter and on October 5, 1892, the as- 
signee, Ross, pursuant to an order of the district court of 
Colfax county, conveyed the lot to the defendant Johnson, 
the consideration, as claimed by the plaintiff, being fur- 
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nished by Code, one of the partners, Johnson taking the 
title as trustee for him. Some time in May, 1893, Code 
bought from the creditors of Code & Innes the stock of 
goods and other assets of the insolvent partnership at 
sixty-five per cent. of the appraised value thereof; the 
money for that purpose being furnished partly by the 
Schuyler National Bank, of which Johnson, one of the 
defendants, was cashier, and partly by individual friends 
of Code; the agreement under which the money was fur- 
nished being that a bill of sale of the stock and bills re- 
ceivable should be made to Johnson, in whose name the 
business should be conducted, and to whom all proceeds 
of the sales should be paid; he to use the same in repaying 
the borrowed money. At this time the defendant Sum- 
mers held two mortgages on the store lot,—one for $1,000, 
of date July 18, 1891, the other for $2,500, of date Sep- 
tember 16, 1891. Summers was president of the Schuyler 
National Bank, and in relation to the $2,500 mortgage, 
above mentioned, it is claimed by appellee, and not dis- 
puted, that the copartnership of Code & Innes at the time 
of executing this mortgage, had an agreement with the 
bank by which it was to advance to them money as needed, 
not to exceed $2,500, and that the mortgage above men- 
tioned, and the note secured thereby, were made to Sum- 
mers, the president, as collateral security for the amount 
which might be so advanced. At the time of the assign- 
ment the sum of $2,460 had been advanced by the bank, 
and the $2,500 mortgage stood as security therefor. Some 
time after the lot had been conveyed to Johnson by the 
assignee, Code & Innes, their wives joining with them, 
each execnted a quitclaim deed to Johnson of the lot in 
controversy. Johnson claims that these deeds were made 
for the purpcese of vesting in him the full equitable, as well 
as the legal, title, and that the consideration therefor was 
the discharge of Code & Innes from liability for the pay- 
ment of the debts these mortgages were made to secure, 
while Code and the appellee claim that one Hughs was 
negotiating for a purchase of the lot, was dissatisfied with 
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the title held by Johnson, and demanded that he secure 
quitclaims from Code & Innes, and that these deeds were 
made for the purpose of vesting in Johnson any interest 
they might have in the lot which did not pass to Johnson 
by the deed of their assignee, and that the sole purpose in 
making them was to satisfy a prospective purchaser, and 
allow Johnson to make a sale for the benefit of Code. The 
district court evidently took this view of the case, which 
we think is sufficiently supported by the evidence. 

On the 29th of March, 1893, and about the time that 
. Hughs was negotiating for the lot, Summers filed a re- 
lease of the mortgage for $2,500, which was duly recorded, 
and on May 6, 1893, the officers of the bank procured the ~ 
county clerk to erase from this mortgage the date and book 
and page of its former record, and to again record the 
same in Book V. at page 289, the first record thereof being 
made in Book V. at page 74. The appellants insist that 
the mortgage, or the debt for which it stood as collateral, 
was never paid in full, and that the release was filed to 
allow Johnson to consummate a sale of the lot to Hughs 
divested of liens, and that when the trade with him fell 
through, the mortgage was refiled, in the belief that by 
this means it would still stand as security for what they 
still claimed remained unpaid upon the mortgage debt. 
In their cross-bill, filed for the purpose of securing a fore- 
closure of this mortgage, no claim is made that this re- 
lease was filed through inadvertence or mistake, nor is it 
asked that the same shall be reinstated as a Hien against 
the mortgaged premises for any amount found due 
thereon, and in this state of the case, the district court 
was undoubtedly right in holding that it could not be re- 
garded as a lien on the premises, even though the conten- 
tion of the appellee that the mortgage had been fully paid, 
and the release executed because of such payment, was not 
plainly shown. The instrument was more than an ac- 
knowledgment of the payment of the mortgage debt. It 
expressly released the mortgage, the mortgagee’s interest 
in the land. Gadsden v. Latey, 42 Nebr., 128. 

36 
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The defendants, in their cross-bill, also asked that the 
mortgage for $1,000 be foreclosed, and the plaintiff, in 
his answer to the cross-bill, alleged that the same had been 
paid and should be released. The court, by its decree, 
found that the rents and profits arising from the premises 
since the defendants had possession thereof belonged to the 
plaintiff, and that after crediting the same on the mort- 
gage there remained due thereon the sum of $804.57, 
which was made a first lien on the lot. The defendants 
complain of this finding as against the evidence. A re- 
view of the evidence would accomplish no useful purpose, 
and would unduly extend this opinion. It will suffice to 
say that the sum of $1,000 withheld by Johnson upon the 
claim that Code had promised him a bonus in that amonnt 
for assisting to raise the money to purchase the assets of 
the insolvent copartnership from the assignee, might, un- 
der the evidence, very proy.crly be applied on one or the 
other of these mortgages, and a further sum of from $2,000 
to $2,200, growing out of the sale of some Omaha prop- 
erty held by Johnson, as he claims, in his own right, but 
which Code asserts was held in trust for his benefit, might 
also, without violence to the testimony, be applied as a 
payment by Code to the bank. 

We are satisfied that the decree of the district court is 
right, and recomniend that it be affirmed. 


AMES and ALBERT, CC., concur. 


‘By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 
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HENRY HERBAGE, APPELLEE, V. JOSIAH B. FERREE ET AL., 
APPELLANTS. 


FILED JULY 1, 1902. No. 12,016. 
Commissioner’s opinion, Department No. 3. 


Dormant Judgment: Lien: DECREE FOR Speciric SALE OF REALTY. 
Section 482 of the Code of Civil Procedure, which provides when 
a judgment shall become dormant and cease to operate as a 
lien on the real estate of the judgment debtor, does not apply 
to a decree for the sale of specific real property. 


APPEAL from the district court for Douglas county. 
Heard below before WaLtTon, J. Affirmed. 


Edward W. Simeral, for appellants. 
Crane & Crane, contra. 


DUFFIB, C. - 


The defendants have appealed from an order confirming 
a sale made under a decree of foreclosure. The principal 
objection made to the confirmation, and the only one urged 
in this court, is-the following: “For the reason that no 
execution or order of sale has been issued on said judg- 
ment or decree for more than five years last past.” The 
appellants insist that a decree of foreclosure becomes dor- 
mant if no steps are taken to enforce it for five years after 
its rendition, and that in this respect it is like a judgment 
at law. We can not concur in this view. The supreme 
court of Ohio, in construing a statute similar to our own, 
has said: “Section 422 of the Code, which provides when 
a judgment shall become dormant and cease to operate as 
a lien on the estate of the judgment debtor, does not apply 
to a decree for the sale of specific real property.” PBeau- 
‘mont v. Herrick, 24 Ohio St., 445. And again, in Joore 
v. Ogden, 35 Ohio St., 430, it was held that a decree fore- 
closing a mortgage was not a judgmeut within the mean- 
ing of section 422 of the Ohio Cede, and that such decree 
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did not become dormant by a failure to issue an order of 
sale within five years. 

Following these decisions, we recommend that the judg- 
ment of the district court be affirmed. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Davin G. KLEIN v. JOHN PEDERSON. 
FILED JULY 1, 1902. No. 12,041. 
Commissioner's opinion. Department No. 3. 


Fraud: Party in Part DELICTO: ILLE3AL AcT: Basis FoR RECOVERY: 
Pustic Poticy: RELIEF. A party in pari delicto can not make 
his illegal act a basis of recovery; but where the stronger mind 
takes possession of the weaker, or where through ignorance 
and without any intent to violate the law, one is led by fraud 
and misrepresentation to the performance of an act against 
public policy, the courts will not deny him relief against those 
whose fraud persuaded him to the act, and who seek to profit 
therefrom. 


Error from the district court for Lancster county. 
Tried below before Frost, J. Ajfirmed. 


Thomas J. Doyle, for plaintiff in error. 
Stephen B. Pownd, contra. 


DurFrrig, C. 


This is an action at law to recover the sum of $40 paid 
by the defendant in error to the plaintiff in error to pre- 
vent a criminal prosecution. There was a trial to the 
court without a jury and finding and judgment for the 
plaintiff below, from which the defendant has taken error 
to this court. 

The record discloses the following facts: Pederson, the 
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defendant in error, is a farmer living some fifteen miles 
distant from the city-of Lincoln. He is a Dane and un- 
able to read or write the English language and wholly 
unacquainted with court proceedings. For three or four 
years previous to the transaction in question he had fur- 
nished one Yanow, a groceryinan, with butter, for which 
Yanow paid something above the market price on account 
of its good quality and because some of his customers de- 
sired to be furnished butter of this kind and quality. 
Klein, the plaintiff in error, is a butcher, whose place of 
business joins Yanow’s grocery store, the two being con- 
nected by an archway. November 18, 1899, Pederson and 
his wife brought some butter to Yanow’s store, which was 
taken from the buggy by Harry Yanow, a brother of Henry 
Yanow, the proprietor of the store. The butter was taken 
to the back part of the store and weighed. Pederson did 
not enter the store at the time and he and his wife went 
to another part of the city for the purpose of trading with 
another merchant. During his absence Yanow bad tele- 
phoned for one Rohde, a health officer of the city, and 
made complaint that Pederson had sold him adulterated 
butter. On Pederson’s return Yanow accused him of sell- 
ing adulterated butter and infcrmed him that he was go- 
ing to have him arrested on that charge. Pederson denied 
the charge, and after some conversation, Yanow, Rohde 
and Pederson went to the police station, Pederson suppos- 
ing that he was under arrest. At the police station the 
matter was talked over, and the police judge told Peder- 
son that he could go home, and return some other day. No 
complaint was filed against him nor was he at any time 
placed under arrest. Yanow and Pederson left the police 
station, and returned to the store, and on the way Yanow 
told him that for $25 he would drop the matter and settle 
with the police. Pederson gave him the $25 about the 
time of reaching the store. Yanow then went in, placed 
some butter in a box, putting a paper over it, and said to 
Pederson: “There is the butter. Take it now and get into 
the buggy.” Without seeing the butter Pederson took the 
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box and placed it in his buggy. About this time Rohde, 
the health officer, returned to. the store for the purpose 
evidently of securing a sample of the butter of which 
Yanow had made complaint. He went to the refrigerater 
where Yanow had first shown him the butter which he 
claimed Pederson had sold him, and found it empty. He 
then said to Yanow: “Where is the butter?” Yanow re- 
plied: “Never mind. It isall right. There is a five dollar 
bill in it for you.” Rohde resented this offer and im- 
inediately went to Pederson’s wagon, removed the cover 
from the box, and took out a sample of the butter. As 
soon as the cover was removed from the box Pederson and 
his wife, on seeing the butter, declared that it was not the 
butter that they had made and delivered to Yanow. The 
box of butter was then taken into the store and Yanow 
paid back the $25 which Pederson had paid him. This 
was not done, however, until Rohde manifested a -disposi- 
tion to fully investigate the case. About this time Klein 
entered the store, and apparently took great interest in 
the matter. He declared that the sample of butter which 
Rohde had taken away must be got back. He asked Ped- 
erson to go with him to see Rohde about it. On their way 
to find Rohde, Klein felt in his pockets, said he had no 
money, and asked Pederson to give him $10 with which to 
work Rohde. MJlein had a talk with Rohde but accom- 
plished nothing, and on their way back to the store he re- 
turned the $10 to Pederson. When they reached the store 
Klein said to Pederson: “Rohde knows what he is after. 
He knows there is $50 in this case for his pocket and you 
can not get ont of it without you have to pay Rohde this 
$50. If you will leave the money with meI think I can work 
him a little cheaper, and I can save part of that money, 
and pay you back.” Wein and Yanow then called Peder- 
son into the back room of Klein’s shop and Yanow said to 
Pederson, “Just hand him out $50. I know you've. got 
it.” Klein again told Pederson that he would try to work 
Rohde so as to get him out of it for less than $50; what 
he did not pay to Rohde he would give back to him, Ped- 
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erson. Pederson had only $40, and this he gave to Klein. 
Klein admits that he received the $40 from Pederson, but 
his defense is that it was paid him for services to be per- 
formed in preventing a criminal prosecution, and that, 
the money being paid for.an illegal purpose, it can not 
be recovered back. 

The law is well settled that one who has been a party 
to an illegal act will not be relieved from the legal effect 
of it. No court of law or equity wil: tend its assistance 
in any way towards carrying out an illegal contract. 
Therefore such contract can not be enforced by one party 
against another either directly, by asking the court to 
carry it into etfect, or indirectly, by claiming damages or 
compensation for a breach of it. Gould v. Kendall, 15 
Nebr., 549. That a party who is in pari delicto can not 
inake his illegal act the basis of a recovery, has been defi- 
nitely settled by this and many other courts. But where 
a strong mind takes advantage of a weaker, and by per- 
suasion and influence procures the illegal act, this rule 
ceases to be applicable. The wrong then rests chiefly, 
if not solely, on the person by whom it was contrived, and 
his confederate is regarded as the mere instrument for 
accomplishing an end not his own. Ifa party should be 
allowed immunity under such circumstances he would 
be permitted to take advantage of his own wrong, and 
reap a benefit from his own fraud. Davidson v. Carter, 
55 Ia., 117. In Hess v. Culver, 77 Mich., 598, it is said: 
“Where a man is defrauded, as often happens, by the mis- 
representation of some one who assumes knowledge, and 
where, under the circumstances, he is actually deceived, 
and not consciously wrong, the fact that the transaction 
is against public policy in law will not necessarily compel 
the victim to submit to the fraud of the actual villian. 
The only rigid rule forbidding relief is where parties are 
in equal guilt. While the law does not draw fine dis- 
tinctions in ascertaining equality of wrong, it recognizes 
the fact than one party to such an arrangement is not 
necessarily an equal party in guilt or consciously guilty at 
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all, and will not deny relief to an injured party against the 
one who is really the deceiver and who commits fraud 
by means of his persuasive or other influence over his 
victim.” See, alsc Duval v. Wellman, 124 N. Y., 156; 
Hinsdill v. White, 34 Vt., 558. 

The evidence in the record is amply sufficient to sus- 
tain the finding of the trial court. It is doubtful if the 
butter shown to Rohde as that sold by Pederson was not 
butter made by some other-party. The testimony is amply 
sufficient to support the theory that Yanow and Klein 
entered into a conspiracy to extort money from Pederson 
by making a false charge that he had sold adulterated: 
butter. Under the circumstances, they should not be 
allowed to profit at his expense, nor should he, who was 
not consciously violating any law, be denied relief 
against those who took advantage of his ignorance. 

We recommend that the judginent of the district court 
be affirmed. 


_ AMES and’ ALBert, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment’ of the district court is 


AFFIRMED. 


FREMONT BREWING COMPANY y. BropER HANSEN.* 
FILED JULY 1, 1902. No. 11,946. 
Commissioner’s opinion, Department No. 3. 


1. Servant: Risk oF EMPLOYMENT: NOTICE oF Law of GRAVITATION. 
A servant assumes the ordinary risks and dangers of the em- 
ployment upon which he enters, so far as they are known to 
lim, and so far as they would have been known to one of his 
age, experience and capacity by the use of ordinary care; and 
he is bound to take notice of the ordinary operation of familiar 
laws of gravitation, and he assumes the risks necessarily inci- 
dent thereto. 


* Rehearing allowed. Judgment below affirmed. See opinion on 
page 462. 
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2. Evidence: Drrecrine VERDIcT. When the evidence introduced by 
the plaintiff is insufficient to prove a cause of action, it is the 
duty of the court, upon the request of the defendant, to instruct 
a verdict in his behalf. 


Error from the district court for Dodge county. Tried 
below before HOLLENBECK, J. Jteversed. 


Courtright & Sidner, for plaintiff in error. 


Frank Dolezal, contra. 


AmEs, C. 


The defendant in error, who will hereafter be called the 
plaintiff, was employed by the defendant brewing com- 
pany in the capacity of a general workman in and about 
its establishment. He was strong, healthy, mature and 
intelligent, and capable of handling heavy weights, in 
the doing of which the duties of his employment to a con- 
siderable extent consisted. In one of the rooms of the 
brewery was an iron tank, of dimensions, when in posi- 
tion for use, of about ten feet in length by nine and a half 
feet in width, and six feet in height. It had been lifted 
up for repairs and was resting upon one of its sides or 
edges. Along the sides were three so-called flanges, ex- 
tending several inches from its body,—one at the bottom, 
one at the top and one midway between. The weight of 
the structure was between one and two thousand pounds, 
—probably about twelve to fifteen hundred pounds. The 
plaintiff, together with some fifteen or sixteen other em- 
ployees of the company, were called upon to tip the tank 
over from its sicle so that its bottom would rest upon the 
floor in position for use. This was done by the foreman 
and several of the men lifting upon the upper flange, then 
resting upon the floor, so as to throw the tank forward 
towards the west, while the remainder of the force ranged 
themselves on the three other sides and grasped the 
middle flanges, for the purpose of steadying the motion 
and breaking the fall of the structure. The plaintiff came 
into the room after the operation had been begun, and, 
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in obedience to a direction by the foreman, took his place 
at what was then the upper, and after the task had been 
accomplished, the western side of the tank. After the 
tank had been moved so far over as to shift its line or 
centre of gravitation, its motion was, as was natural, 
considerably accelerated, and when it reached the floor 
it caught underneath it one of the plaintiff’s feet; inflict- 
ing an injury, to recover damages for which this action 
was brought. The evidence adduced at the trial was that 
of the plaintiff alone. The jury found a general verdict 
for the plaintiff and in response to especial inqniries, 
found that he was not guilty of negligence, but that the 
defendant was guilty of negligence, through or by its 
foreman, which “consisted in his neglect to properly 
direct and superintend the men ordered by him to turn 
over the tank.” We are unable to find in the record any 
sufficient evidence of such negligence. The only evidence 
touching this matter to which counsel have called our 
attention is the following testimony by one of the men, 
a boiler-maker by trade, who was engaged in the operation, 
and who was called and examined by counsel for the plain- 
tiff in part as follows: 

Q. Do you know what the proper and ordinary way of 
turning such a tank as this was would be? 

A. I guess I do, tn my own way, while other men may 
have different ways. 

Q. You have worked at this kind of work you say for 
the past sixteen years,—this kind of work; that is, in the 
turning of large bodies of this kind, while you would be 

‘conducting the repair of the same? 

A. Yes, sir. 

Q. You may go on and state what would have been the 
proper and ordinary manner, method and way for the 
men handling such tanks, in such a position as this tank 
was in, to have turned it over? 

A. Well, in the position the tank was in, it would be 
just the way I would do it. 

Q. That is, you mean you would turn it over to the 
west? 
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A. Yes, sir. 

Q. But in the manner of doing it, and as to the method 
of doing it, how as to that? 

A. Well, that would be a proper method; of course, it 
all would depend, and that all together, whether you 
desired to let it fall, or whether you intended holding it. 
It would be just as you wished in the turning of it. 

Q. Would you have that understood before you at- 
tempted to turn the tank? 

A. Yes, sit. 

Q. In that manner and in that regard would there 
be any orders given to the men previously? 

A. Yes, sir. 

Q. Orders to the men what to do? 

Objected to as immaterial, irrelevant and incompetent. 
Sustained. 

Q. Now, Mr. Sands, if plank had been put upon the 
floor to the west of the tank and where it was to have 
fallen, say plank of six inches in thickness, so as the tank 
would rest upon them,—such plank as that would that 
have been a fair device, to prevent the people from getting 
hurt under the tank in the process of turning? 

A. Well, perhaps that would have been all right, if 
a person wanted to lower it over in that way; but for my 
part I would not have anything there or anything under 
it for the simple reason that it would not hurt the tank 
to let it fall, because it was all iron. 

An attempt was also made to show ‘that other ap- 
pliances, such as “block and tackle” should have been 
used; but as the foregoing testimony indicates, it 
utterly failed, although the' witness says such means 
might have been used as would “let the tank down easily,” 
—a fact which is manifest without evidence,—but it was 
proved that there were men enough, present and cugaed, 
to have taken the structure up and carried it away. From 
the foregoing it is plain, beyond dispute, that the em- 
ployment of appliances would not have been in aecord- 
ance with usage in such cases, and was not required by 
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ordinary prudence, and that the manner in which the tank 
was pushed forward and allowed to fall to the floor was 
such as was customary and proper under such circum- 
stances. In what respect the management was at fault 
in failing to give previous directions for an ordinary, 
usual and prudent way of doing an act in an instance in 
which, by the plaintiff’s own showing, the act was in fact 
done in that manner, we are unable to understand. The 
plaintiff, being a strong, healthy and intelligent man of 
mature years, and accustomed to the handling of heavy 
bodies, must have known that as the upper side of the 
tank should approach the floor, its motion would tend to 
become accelerated, and the ability of the men to restrain 
or control it would be diminished. In other words, he 
’ knew as well as any other person present the danger to 
be apprehended from a falling body of great weight, and 
the risk therefrom to those engaged in the operation. This 
risk he deliberately incurred as incident to his employ- 
ment. The jury found, no doubt correctly, that he was not 
guilty of negligence, but they seem to have thought that 
without negligence the injury would not have been in- 
flicted, and thereupon convicted the defendant of having 
been guilty thereof. Accidents of the most grievous char- 
acter are continually happening without assignable fault 
or negligence by any body, and this case, so far as the 
record discloses, was an instance of that kind. Authori- 
ties are numerous and familiar to every lawyer that, to 
quote from Motey v. Pickle Marble & Granite Company, 
74 Wed. Rep., 155, “A servant assumes the ordinary risks 
and dangers of the employment upon which he enters, so 
far as they are known to him and so far as they would 
have been known to one of his age, experience and capacity 
by the use of ordinary care”; and from Walsh v. St. Paul 
é& D. R. Co, 8 N. W. Rep. [Minn.], 145, “In perform- 
ing the duties of his place, a servant is bound to take 
notice of the ordinary operation of familiar laws of grav- 
itation, and to govern himself accordingly. If he fails to 
do so, the risk is his own. If the instrumentalities fur- 
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nished by the master for the performance of the servant’s 
duties are defective, and the servant is aware of this, 
though not aware of the degree of defectiveness, he is 
bound to use his eyes to see that which is open and ap- 
parent to any person using his eyes, and, if he fails to do 
so, he can not charge the consequences upon his master.” 
See, also, Sullivan v. Nicholson File Co., 45 Atl. Rep. 
[R. I.], 549; Norfolk Beet-Sugar Co. v. Hight, 56 Nebr., 
162. : : 

It may be assumed that there was no other evidence in 
support of alleged negligence than that mentioned in the 
special finding of the jury, and none other has been 
brought to our attention by counsel, or, so far as we can 
ascertain, is disclosed by the record. Some complaint was 
made in the argument that the foreman assisted the men 
in lifting the tank from its position, and the assertion is 
made that perhaps more force was used than was requisite, 
and that by this means the structure was thrown fore- 
ward with unnecessary violence, but the evidence, if any, 
to this effect, was so slight that the jury did not regard it 
as sufficient proof of negligence, and in this regard we 
agree with them. 

The conclusion from the foregoing is that the evidence 
is insufficient to sustain the verdict, and that the defend- 
ant was entitled to the peremptory instruction, which it 
asked, for a verdict in its favor. It is therefore recom- 
mended that the judgment of the district court be re- 
versed and a new trial granted. 


Durrig and ALBert, CC., concur. 


By the Court: For reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 


REVERSED AND REMANDED. 
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The following opinion was filed on rehearing January 
8, 1903: 


Commissioner’s opinion, Department No. 3. 


Evidence: Finpino. Evidence examined, and found to support the 
finding of the jury. 


DuFrrip, C. 


The former opinion in this case will be found on page 
456. An examination of the anthorities cited by the de- 
fendant in error in his brief in support of a motion for a 
rehearing, induced a doubt of the correctness of our first 
opinion in the case, and a reargument has convinced us 
that the question of the negligence of the brewing com- 
pany, acting through its foreman, was one for the jury, 
and that its finding ought not to be disturbed. The facts 
are quite fully set out in the former opinion, and need not 
be repeated here. Hansen was employed ds an ordinary 
hand about the brewery. He was not employed to repair 
the tanks in use, or to handle them while repairs were 
being made, but to assist in operating them when in use. 
It was not in the course of his regular employment to turn, 
or assist in turning, such tanks while being repaired, but 
this was a special work or duty imposed on him by his 
employer. The boiler-maker in charge of the repairs was 
not a regular employee of the brewing company, but a 
mechanic called in for that special purpose. He had two 
helpers of his own, and when ready to have the tank 
turned, not being able to do it with his own force, he asked 
either Muller, the foreman, or Benson, the engineer of the 
brewing company, to have it done. Muller, the foreman, or- 
dered Hansen to assist in the work, and Hansen was the last 
man to get to the tank; and when he arrived there was no 
unoccupied place at the end of the tank from which the lift- 
ing was to be done, and Muller ordered him to go around 
to the side and assist in letting it down. Sands, the boiler- 
maker, testified as follows: “Some one said ‘Yo, heave,’ 
and in a short time the tank was in the air and then after 
the point of gravity was gone over, IT ran to the other side 
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with my men and possibly five or six others,—there were 
four or five on each end—I don’t know how many there was 
there; it seems to me like there were some on the west. I 
don’t think the tank was under control after it left the 
centre of gravity. I think the tank fell all the way after 
it left the centre of gravity.” The work of turning the 
tank had commenced when Hansen entered the room. He 
was ordered to take hold and assist in easing it down. 
There was no time for him to observe and calculate the 
danger. He had a right, under the circumstances, to pre- 
sume that the foreman who had charge of the work had 
instructed the men under his charge to handle the tank 
in such a manner that it should not fall after reaching the 
point of gravity, and thus injure Hansen in the manner 
that it did. It is in evidence that there were men enough 
about the tank “to pick it up and carry it away,” and this 
demonstrates beyond any question of doubt that the injury 
to the plaintiff was occasioned by the mismanagement 
and negligence of someone. The jury has placed the 
blame on the foreman, finding specially that none of Han- 
sen’s fellow servants were negligent, and that the foreman 
neglected “to properly direct and superintend the men 
ordered by him to turn over the tank.” Again, the evi- 
dence discloses that it would have been proper to let the 
tank fall without attempting to ease it down, it being 
made of iron and not liable to injury. Under these cir- 
cumstances we do not think that it can be said that there 
was no question of mismanagement and negligence to sub- 
mit to the jury, or that there was no evidence to support 
its finding. When it is disclosed that the foreman had 
men enough to handle the tank safely if properly directed 
about the work, and in addition to this that there was no 
necessity of putting any of the workmen in danger by at- 
tempting to ease the tank down after it passed the point 
of gravity, we think it has been demonstrated, in the ab- 
sence of explanation, that the party in charge of the work 
and having direction of the men was negligent in the con- 
duct of the business. 
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We recommend that the judgment of the district court 
be affirmed. 


ALBERT, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


City of GENEVA Vv. Mary E. Burnett. 
FILED JuLy 1, 1902. No. 11,974. 
Commissioner’s opinion, Department No. 3. 


1. Personal Injury: PETITION: NEGLIGENCE: OMISSION OF TITE WorD 
“NEGLIGENCE”: ALLEGATION OF Facts. A petition in an action 
for personal injuries that states facts and circumstances from 
which the inference of negligence by the defendant is inevitable, 
is not defective for omitting the use of the word “negligence,” 
or its derivatives. 


2. Evidence: X-Ray Pictures. Under the proper precautions and 
with necessary explanations, what are known as “X-ray pic- 
tures”’ are admissible in evidence for the purpose of showing 
the condition of the internal tissues of the body. 


Error from the district court for Fillmore county. 
Tried below before Srusss, J.. Affirmed. 


J. D. Hamilton and Charles H. Sloan, for plaintiff in 
error. 


Robert J. Sloan, contra. 


AMES, C. 


The defendant in error, plaintiff below, alleged in her 
petition that on the 12th day of December, 1898, she suf- 
fered personal injury from a loose board forming part of 
the structure of one of the sidewalks in the city of Geneva, 
and “that said board was lying loose across the stringers 
in said sidewalk not being nailed to any of them. And 
that said board was loose and that said sidewalk was in 
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bad condition and repair, was well known to the mayor 
and council of said city and to the officers whose duties 
it was to repair and oversee the same. And that for a long 
time previous to the 12th day of December, 1898, and ever 
since said date the authorities above mentioned allowed 
said sidewalk to be and remain in a dangerous condition.” 
A general demurrer was interposed, to this petition, sup- 
ported by the argument that it does not sufficiently allege 
that the city authorities were negligent with respect to the 
.matter complained of. The demurrer was properly over- 
yuled. If the circumstances were such as the petition 
narrates, the inference of negligence is inevitable. The 
use of the word “negligence” would not have made the 
charge any more specific or emphatic. Its omission from 
the pleading, therefore, did not render the document de- 
fective. The answer denied “that the said walk was un- 
safe and dangerous, or that it had any notice of such de- 
fect in the walk and that the defect, if any, which caused 
the injury was latent and unknown to it, although it had 
used diligence in the premises.” This is an admission of 
the defect charged, coupled with a denial of notice and 
negligence. It is like a denial that a note is genuine, 
coupled with an allegation that, if genuine, it was ob- 
tained by fraud. A party can not deny and confess and 
avoid the same cause of action in the same pleading. 
Dinsmore v. Stimbert, 12 Nebr., 4383. The answer also 
alleged that if the plaintiff had suffered any injury it was 
incurred by her own carelessness, without the fault or 
negligence of the defendant. The reply was a general 
denial. The evidence concerning all matters in issue was 
conflicting. The plaintiff recovered a verdict and judg- 
ment, which the defendant seeks to set aside by this pro- 
ceeding. 

The plaintiff testified that her foot and ankle, which 
were injured by the accident, were previously thereto in 
‘a sound and healthy condition, and that the injury had 
produced a permanent, or at least prolonged disability. 


Some medical men testified that one of the consequences 
37 
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of the injury was, or might probably be, a calcareous de- 
posit in the tissues of the foot, and that they had examined 
the foot of the plaintiff, who was a young person, by means 
of an apparatus for making or taking what are called 
“X-ray pictures” of it, which disclosed the presence of 
such a deposit, and that, in their opinion, the deposit was 
the result of the injury. Plaintiff in error objects because 
some of the pictures so obtained were admitted in evi- 
dence. There was a very thorough and complete explana- 
tion of the time, manner and circumstances of the taking 

of the pictures, and of the condition of the foot which they 
were supposed to indicate; but it is insisted that they were 
secondary evidence, and so not admissible. From the 
testimony of the witnesses, we are convinced that no better 
evidence of the condition of the interior tissues of the foot 
could have been obtained, without a surgical operation, -to 
which the plaintiff was not called npon to submit. We do 
not think that the ruling complained of was erroneous. 

Complaint is also inade of the refusal by the court to 
give certain instructions requested by the plaintiff in 
error, but we think they are all of them substantially em- 
bodied in a series of instructions given by the court of its 
own motion, which fairly stated the law, and submitted 
the issues to the jury. 

The verdict and judgment are moderate in amount, and 
we recommend that they be affirmed. 


Durriz and ALBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the verdict and judgment of the 
district court be ; 

AFFIRMED. 


Note.—Evidence.—X-Ray Process.—Where a witness has qualified as 
a physician and surgeon, familiar with fractures and with the X-ray 
process of determining the existence of a fracture, he is competent 
to testify as to his opinion as to an alleged fracture of plaintiff's 
leg, based upon an X-ray negative of the injured limb taken by 
himself. Miller v. Dumon, 24 Wash., 648. 

An X-ray photograph is admissible in evidence, when verified by 
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proof that it is a true representation of an object which is the 
subject of inquiry. Miller v. Dumon, 24 Wash., 648. 

An Xray photograph, showing the overlapping bones of one of 
the legs of plaintiif, broken by an injury for which suit is brought, 
taken by a physician and surgeon familiar with fractures and with 
the process of taking such photographs, who testifies that it ac- 
curately represents the condition of the leg, is admissible in’ evi- 
dence. Bruce v. Beall, 99 Tenn., 303, 307, 308. 

X-ray pictures may be admitted in evidence if properly taken. De 
Forge v. New York, N. H. & H. R. Co., 178 Mass., 59. 

In an action to recover for personal injuries consisting of a frac- 
ture of the bones of the plaintiff’s left foot, the plaintiff put in 
evidence X-ray pictures of the plaintiff's feet printed from a glass 
plate on which the feet were designated in pencil as “left”? and 
“right,” respectively, on the assumption that the true left and right 
were reversed in the printed pictures. A witness for the plaintiff 
testified that there was an enlargement of the bone of the foot 
marked “left” in the picture which was the result of fracture, and 
on cross-examination said that, leaving the picture out, there was 
nothing to disclose -to the eye any fracture. The defendant then 
offered in-evidence the glass plate from which the picture intro- 
duced by the plaintiff had been printed and pictures printed from it 
by an X-ray expert, and offered to show that the X-ray process 
placed the right foot on the right side of the plate and the left foot 
on the left side of the plate, and that in printing it the object 
would be reversed and the true right and left would ‘appear; and 
that the foot marked “left” in the plaintiff’s pictures, which his 
witness had testified showed an enlargement of the bone, was really 
the right foot which was not injured. This evidence as well as the 
glass plate and pictures oifered by the defendant were excluded. 
' Held, That the plate and pictures and explanatory evidence should 
have been admitted. Held, also, that the fact, which appeared, that 
the glass plate had on it the letters L. and R which had been placed 
there since the pictures put in evidence by the plaintiff had been 
printed, was no reason for excluding the plate, as these letters did 
not in any way obscure the portion of the left foot in controversy, 
and were no more objectionable than the words added in pencil to 
the plaintiff’s pictures. Held, also, that the exclusion of the plate 
and pictures was not within the discretion of the presiding judge, 
there being no question of verification. De Forec v. New York, N. H. 
& H. R. Co., 178 Mass., 59. 

A Connecticut court is said to have held against the X-ray photo- 
graph, Roentgen-rays or X-rays. 

Cathodal or Kathodal-rays, a newly-discovered (December, 1895) 
form of energy that is radiated from a highly exhausted discharge 
tube, actuated by an induction coil or other suitable apparatus. The 
rays are so called from their discoverer, William Conrad Roentgen 
(German physicist, born in Holland, 1845), who gave them the name 
“X-rays” because he was ignorant of their precise nature, the letter 


468 NEBRASKA REPORTS. [Vor 65 


City of Geneva v. Burnett. 


X being the usual algebraic symbol for an unknown quantity. The 
fact that these rays will penctrate an opaque substance is, perhaps, 
no more wonderful than that the radiations of heat from a furnace 
will penetrate the wall of a room. The X-ray is a most valuable 
diagnostic and evidential agent. 

Photographs showing interior surfaces, are competent to estab- 
lish personal identity. Ruluff v. State, 45 N. Y., 213; Luke v. Calhoun 
County, 52 Ala., 115, 118; Udderzook v. Commonwealth, 76 Pa. St., 340; 
Cowley v. People, 83 N. Y., 464, 476. 

Photographs showing exterior surfaces, are adinissible to identify 
premises. Blair v. Pelhum, 118 Mass., 420; Church v. City of Milwaukee, 
31 Wis., 512. : 

In case of handwriting—Upon the issue of the genuineness of a 
signature, magnified photographie copies of this signature, and of 
adwitted genuine signatures of the same person, are admissible 
in evidence, accompanied by competent preliminary proof that the 
copies are accurate in all respects except as to size and coloring. 
Marcy v. Barnes, 16 Gray [Mass.], 161. The opinion of a photographer 
with proper experience is also competent expert testimony. Marcy 
v. Barnes, supra. 

The opinion in Bruce v. Beall, supra, was handed down twenty-one 
months after Roentgen announced his discovery. In such a short 
time after the discovery of a German scientist could a Tennessee 
court judicially know its import! 

Roger Bacon refers to a recipe for making gunpowder (which he, 
probably, obtained from the Moors in Spain), in 1267. As to how 
long thereafter, in an age without printing presses and telegraphs, 
a court could have judicially known that gunpowder would explode, 
quere. : 

For an excellent account of the legal aspect of the X-ray process, 
see A System of Legal Medicine, article by Allan McLane Hamilton, 
Vol. IL, pp. 6304-6309, and Bibliography at end of article. 

The recent discovery of the destructive action of X-rays upon the 
skin, has been advanced as an objection to their use in cases where 
an examination has been ordered; and such an examination has 
been performed under the impending penalty of a suit for personal 
injury in event of disastrous consequences. This was the case on 
the trial at nisi prius of Hutchinson v. Atlantic R. Co., though no such 
question was raised on review or could have been, as the verdict was 
for plaintiff. Hamilton (cited above), p. 630b; N. Y. Supp., vol. 53, 
p. 1076.—W. F. B. 

For extension of this note, see Carlson v. Benton, 66 Nebr. 
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WESTERN TRAVELERS’ ACCIDENT ASSOCIATION V. EDGAR H. 
HOLBROOK.* 


Fitep JULY 1, 1902. No. 12,078. ‘ 
Cor missioner’s opinion, Department No. 3. 


1. Personal Injury: PRESUMPTION OF ACCIDENT. When it has been 
sufliciently established by circumstantial evidence that a person 
has suffered injury by renson of falling from a dangerous 
height, it will be presumed, in the absence of evidence to the 
contrary, that the fall, was accidental. 


2. Evidence. Evidence examined, and found to uphold the finding 
and judgment of the district court. 


Error from the district court for Douglas county. 
Tried below before Baxter, J. Affirmed. 


O’Neill & Gilbert, for plaintiff in error. 
James H. McIntosh, contra. 


AMES, C. 


The plaintiff in error, hereafter called the defendant, is 
a mutual accident insurance company, incorporated un- 
der the laws of this state and having its principal place of 
business at Omaha. It had issued to the defendant in 
error, hereafter called the plaintiff, a policy of insurance, 
in which it undertook to indemnify him at the rate of $25 
per week, for not exceeding fifty-two weeks, during which 
he should be totally disabled by reason of bodily injuries 
received through external, violent and accidental means. 
On the 8th day of January, 1898, while the contract was in 
force, the plaintiff suffered an injury consisting of the 
breaking of both his legs, and totally disabling him until 
some time in February, 1899. The contract avoided the 
liability of the company unless notice of the accident was 
given to it within fifteen days after the occurrence. This 
notice was given. It was also provided that such liability 


*Rehearing allowed. Reaffirmed. See opinion on page 475. 
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should be avoided unless the assured should “within thirty 
days after the said total disability ceases, furnish the 
executive board with affirmative proofs in writing, of the 
duration of the disability, and of the nature, cause and 
effect of the injury sustained, and such other proofs as 
may be required by the executive board.” Shortly after 
the happening of the accident the company learned of the 
nature and extent of the plaintiff’s injuries through an 
examination of them, at its request, by a physician. On 
the 26th of January, 1898,—less than three weeks after 
the happening of the accident,—the company sent to the 
plaintiff by mail certain printed forms, enclosed with a 
letter saying: “We hand you herewith blanks for final 
proofs which you will please return properly executed as 
soon as you have recovered.” The blanks thus furnished 
were filled out in writing and signed by the plaintiff’s at- 
tending physician, as was indicated to be required, and 
sent to the association in such time as to reach it on the 
20th day of January, 1899, some days before the disability 
ceased, and twelve days after the fifty-two weeks term of 
indemnity had expired. The nature of the final proofs 
required was not specified in the contract of insurance, 
and this physician’s statement was a full compliance with 
all the demands in that respect which had been made upon 
the plaintiff at the time it was made, and was received by 
the defendant. Demands for further proofs were, how- 
ever, made by the company, which were complied with by 
the plaintiff, but on account of delays unavoidable, by the 
plaintiff, in the transmission of documents through the 
mails, did not reach the company until some time in Feb- 
ruary, more than thirty days from the expiration of the 
term of indemnity, but within thirty days from the date 
of the cessation of disability. The plaintiff, however, an- 
swered all correspondence promptly, and is in no respect 
responsible for delay. The foregoing facts are undisputed, 
and we think dispose of one of the defenses to this action. 
The plaintiff had no means of knowing what final proofs 
would be required of him until he was notified with respect 


VOL. 65] JANUARY TERM, 1902. 471 


Western Travelers’ Accident Ass’n v. Holbrook. 


thereto by the company. He was thus notified by the let- 
ter of January 26, 1898, and until further informed, had 
a right to rely upon that letter as stating the whole re- 
quirement of the company in that regard. The proof re- 
quired by that letter was sufficient, unless, having had an 
opportunity so to do, he had neglected to furnish addi- 
tionally demanded proofs within the specified time. There 
is not only no evidence of such neglect, but the evidence 
establishes the contrary beyond the possibility of reason- 
able controversy. This conclusion makes it unnecessary 
to decide whether the plaintiff had until thirty days after 
the cessation of his disability within which to furnish 
final proofs, according to the letter of his contract, or 
whether he was bound to furnish them within thirty days 
after the term of indemnity expired, as the defendant 
contends, 

A further question is as to whether the injury was acci- 
dental. The contract contained the following clause: 
“The association shall not be liable for disappearances, 
nor shall the association be liable for injuries occasioned 
wholly or partly, directly or indirectly, by any of the fol- 
lowing acts or causes, or occurring while so engaged or 
affected: Disease, bodily or mental infirmity, hernia, 
orchitis, fits, vertigo, sleepwalking, * * * intentional 
injuries inflicted by the insured, sane or insane, voluntary 
over-exertion, wrestling, racing, violation of law, fighting, 
duelling, war or riot.” The manner of the happening of 
the injury, so far as disclesed by the evidence, was as 
follows: The plaintiff had been waiting for some time 
in a corridor on the fourth floor of the New York Life 
Building in New York city, for the purpose of meeting 
an appointment. Becoming tired, he sat down to rest 
upon a balustrade surrounding the open court in the in- 
terior of the building. Shortly afterwards he became con- 
scious of being upon the first floor, with both his legs 
broken, and surrounded by bystanders. He has no recol- 
lection of falling through the air, and has no knowledge 
of when or how he left his seat. No one testified to having 
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seen him fall, or to having seen the injury inflicted upon 
him, or to any knowledge of the manner in which it 
happened tohim. He offers as an explanation the hypoth- 
esis, which was adopted by the trial court, that he 
accidentally lost his balance upon an insecure seat, and 
fell through the open space between the fourth and first 
stories of the building. The defendant objects that there 
are several other hypotheses by which the known facts 
may equally well be accounted for. First, it is contended 
that there is no evidence that the plaintiff fell at all. This 
is an inference from the situation in which he was found 
after the injury, and from the fact that he had been 
shortly previously sitting upon the balustrade, but it is 
possible that he reached the first floor by some other 
means than falling. But if it be conceded that he did 
fall, it is an inference only that the fall caused the injury © 
complained of, which might even in that event have been 
otherwise occasioned. And: finally, if the fall and con- 
sequent injury be both conceded, they do not conclusively 
establish that the former was accidental, within the mean- 
ing of the contract. It might have been occasioned by 
bodily disease, such as heart failure or vertigo, or from 
a sudden insane and suicidal impulse, from the conse- 
quences of which the company was by its contract ex- 
pressly exempted from liability. The defendant there- 
upon insists that as the fact of the fall, if established at 
all, is proved by circumstantial evidence only, an infer- 
ence that it was accidental can not be drawn therefrom, 
because of the rule that facts proved solely by circum- 
stantial evidence can not themselves be treated as circum- 
stances to prove ulterior facts. Hence it is contended that 
there is no competent evidence tending to prove that the 
infliction of the injury was accidental, within the mean- 
ing of the contract. Concerning the existence and 
validity of the rule mentioned there is no doubt. Green- 
leaf, Evidence [15th ed.], secs. 1-13; Manning v. John 
Hancock Mutual Infe Ins. Co., 100 U.8.,693 ; United States 
v. Ross, 92 U.S., 281; Globe Accident Ins. Co. v. Gerisch,* 
*54 Am. Rep., 486. 
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163 Tl., 625. The only question is as to its applicability to 
any particular case, and that some of the authorities 
carry it to as extreme a length as is contended for by the 
defendant can not be gainsaid. But it seems to us that 
so to do is to destroy the value of circumstantial evi- 
dence entirely. If after one has been found dead with 
a bullet hole in his heart, and it has been satisfactorily 
proved by circumstances that shortly before that 
time. another had discharged a gun towards him, it can 
not be inferred that the wound was the consequence of 
the shot, then the proof of homicide by circumstantial 
evidence is impossible. And so if, after I have been 
proved by circumstances to have suffered a fall capable 
of inflicting certain bodily injuries, for which no other 
account is given, it can not be inferred that the injuries 
are the result of the fall, it is useless to prove the latter. 
And if the same circumstances from which a fall may be 
inferred, lead to the presumption that the fall was acci- 
dental, why may not the latter inference, as well as the 
former, be indulged? In the former case the fact is es- 
tablished for no other purpose than to give an account 
for injuries which are its natural and probable conse- 
quences. If a man’s skull has been crushed, I am proved 
by circumstances to have struck him.on the head with a 
bludgeon, for no other purpose than to justify the infer- 
ence that my blow caused the injury. And so, human 
nature and the instinct of self-preservation being what 
they are, the circumstances which prove that'a man not 
suspected of physical or mental infirmity has fallen from 
a dangerous height, raise a presumption that is well nigh 
irresistible that the fall was accidental. In other words, 
so large a majority of men are free from such mental or 
physical disabilities as would cause their precipitation 
from dangerous heights, that unless their presence is 
shown, the nearly universal and well-known traits and 
instincts of healthy persons are part of the attending 
circumstances by which the fall is proved, and the very 
circumstances that prove the fall, prove that it was acci- 
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dental. To hold otherwise would be to indulge a pre- 
sumption against probability. We do not think that we 
are warranted by reason or authority in so doing. Thus 
in Hampson v. Taylor, 15 R. 1, 88, 8 Atl. Rep., 331, 
which was an action for injuries suffered by a fall upon 
an icy sidewalk, evidence that the plaintiff was of in- 
temperate habits was held not to overcome the presump- 
tion that he was sober at the time of the happening of 
the accident. In Continental Ins. Co. v. Delpeuch, 82 
Pa. St., 225, it was held that the finding of a dead body 
without marks of violence raised no presumption of 
suicide, and, as the circumstances of the finding indicated 
death by drowning, the presumption was indulged that the 
drowning was accidental. In Guardian Mutual Life Ins. 
Co. v. Hogan, 80 IIL, 35, 41, “it clearly appeared,’ says the 
court, “that John Hogan [the insured] died from the 
effects of arsenic, either purposely or inadvertently taken 
by himself,” and it was held that it was for the jury to 
say whether the death was suicidal or accidental. So in 
the case at bar it appears clearly, although from circum- 
stantial evidence, that the plaintiff was injured by fall- 
ing; and we think the circumstances warranted the court 
in going a step further than in the case just cited, and 
saying that no other presumption than accident was per- 
missible under the evidence, or, in other words, that in 
the absence of other evidence it would not be permissible 
to presume disease or suicide as the cause of the fall. 

The petition alleged that the fall was accidental, and 
it is insisted that the burden of proof was upon the plain- 
tiff to establish that cause, and no other. The correctness 
of this contention is undisputed, but we think the plain- 
tiff has met the requirement. All that was demanded of 
him was to establish a reasonable probability. He was 
not bound to conclusively negative every other hypothesis 
or conjecture which might be suggested without evidence 
in its support. 

A jury was waived, and the cause tried to the court, 
who found generally for the plaintiff, and rendered judg- 
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ment accordingly. The defendant prosecutes error. It 
is recommended that the finding and judgment be 
affirmed. 


Durrir and ALBERT, CC., concur. 


By the Court: Jor reasons stated in the foregoing 
opinion, it is ordered that the finding and judgment of the 
district court be 

AFFIRMED. 


The following opinion on rehearing was filed on April 
22, 1903: 


Commissioner’s opinion, Department No. 1. 


1. Suit on Accident Insurance Policy: Facts: Evmrnce: PRESUNP- 

: TION. Plaintiff testified that he leaned against the balustrade 
surrounding the stairway on the fourth floor of a building, and 
that his next succceding consciousness was a sense of intense 
pain, and a realization that a physician was applying stimulants 
to his nostrils at the landing beneath the balustrade, where he 
was found with both legs fractured. He had no recollection 
of his flight through space. Evidence Acid sufficient to warrant 
the inference of an accidental fall from the balustrade. Held, 
further, that the inference of an accidental fall is one inference 
to be drawn from the facts proved, which must prevail in the 
absence of a showing that the fall was the result of design or 
insane impulse. 


2. Accident Insurance. The beneficiary will not be held to a strict 
and literal compliance with the provisions of an accident insur- 
ance policy with reference to final proofs of the extent and 
duration of the injury, where a short delay in supplying such 
proofs has been occasioned by circumstances not attributable 
to his own laches or bad faith, and particularly where the in- 
surer could easily have enabled the claimant to obviate its 
objections to the sufficiency of the proof. 


3. Evidence. Evidence examined, and held sufficient to warrant the 
judgment and finding of the trial court. 


4. Stare Decisis. Former decision herein (Western Travelers Accident 
Ags’n v. Holbrook, 65 Nebr., 469) adhered to. « 


KIRKPATRICK, C. 


This action was brought by Edgar Hodgson Holbrook, 
defendant in error, against the Western Travelers’. Acci- 
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dent Association, plaintiff in error, in the district court 
for Douglas county. The case is here upon rehearing, the 
prior opinion being found on page 469, ante. We have re- 
examined the evidence, and will restate the facts, in con- 
nection with the discussion of the questions presented, 
so far as may be necessary. 

In the prior opinion, it is said: “When it has been suffi- 
ciently established by circumstantial evidence that a per- 
son has suffered injury by reason of falling from a danger- 
ous height, it will be presumed, in the absence of evidence 
to the contrary, that the fall was accidental.” The accident 
for which recovery is sought in this case, is alleged to have — 
occurred January 8th, 1898. According to the testimony 
of defendant in error, at 10 o’clock in the forenoon of that 
day he had an appointment on the fourth floor of the 
building No. 346, Broadway, New York. While waiting, 
he leaned against the balustrade surrounding the stair- 
way, and, as he says, “in some manner lost my balance 
and fell over the balustrade to the steps below, sustain- 
ing fractures of both legs.” The balustrade was about 
three feet high. Defendant in error leaned against it with 
one leg resting against it and the other resting on the 
floor. He had never been afflicted with vertigo, fits or 
dizziness, or any similar affliction. He was not con- 
scious of any dizziness preceding the fall. He did not 
recollect his flight through the air, or any sensation 
presumably produced thereby. His first sensation after 
the remembrance of leaning against the balustrade was 
when a physician called to attend him applied stimulants 
to his nostrils. This was at the landing where he alleged 
he had fallen. There is no further testimony as to the 
manner in which the injury was sustained. There is like- 
wise no testimony tending to explain the injuries upon 
any other hypothesis than that given by defendant in 
error. As we understand contention of plaintiff in error, 
it is that defendant in error must prove that he suffered 
the injuries complained of by accidentally falling over the 
balustrade of the New York Life Building, and that the 


VOL. 65] JANUARY TERM, 1902. AT7 


Western Travelcrs’ Accident Ass’n v. Holbrook, 


evidence is insufficient to establish this allegation. This 
contention is based upon the following analysis of the 
proof: (1.) The fall from the balustrade to the steps be- 
neath is proved by circumstantial evidence; hence, it is 
an inference. (2.) If plaintiff fell from the balustrade to 
the steps beneath, the fall was either accidental or it was 
not. There is no direct or positive proof that it was either. 
Therefore, to say that it was accidental is to base an in! 
ference of the accidental character of the fall in part upon 
the inference that there was a fall, thus contravening the 
rule that an inference or presumption can not be based 
upon an inference or presumption. Counsel say: “Should 
we grant that there are sufficient proved circumstances 
from which to infer that Holbrook fell over the balus. 
trade, he is faced by the legal impossibility, as shown 
above, of using this inference as a basis upon which to rest 
the ultimate fact necessary to be proved,—that the frac- 
ture was caused by accidentally falling over the balus- 
trade. He can arrive at this ultimate fact only by using 
this inference as one of the stepping stones.” Under this 
state of the proof, counsel strenuously insist that defend- 
ant in error can not recover without contravening the rule 
referred to. This rule, we may freely concede, where 
applicable, is well grounded. The layman, in the ordinary 
course of human conduct, may safely, and even prudently, 
act upon a chain of inferences. But as suggested, courts 
are not guessers, and legal presumptions are required 
to be based upon proved facts. In our view, however, the 
reasoning of counsel in which it is sought to interpose 
this axiom as an insurmountable barrier to recovery is 
only apparent. The evidence set out, we think, proves 
a fall; and, although this fall is purely an inference from 
circumstances proved, it is nevertheless so certain that we 
do not believe that any court would hesitate to accept it 
as conclusive. Counsel suggest the absence of all proof as 
to the time intervening between 10 A. M., January 8, when 
defendant in error stood at the balustrade, and the time 
when he was found on the steps beneath, and also the ab- 
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sence of any person who saw him fall. The evidence, in 
brief, is that at the hour named, he stood at the balustrade 
—that being a fact cognizable to his own consciousness— 
and that the next succeeding impression upon his mind 
was a sense of intense pain, and the application of 
stimulants to his nostrils by a physician who was attempt- 
ing to revive him, and a realization that he was on the 
stairs beneath. Assuming the truth of the facts actually 
testified to, the inference follows that he fell. This testi- 
mony convinces our minds; it convinced the mind of the 
trial court; and we believe that defendant in error him- 
self believed that he fell, as he alleges. The experience of 
falling through a space of four stories, and living after- 
wards to tell of it, is so rare that we do not believe the 
probable workings of the human mind during the flight 
can be the subject of any safe or fairly accurate generali- 
zations, and, consequently, are not prepared to say that 
defendant in error’s testimony that he has no recollection 
of falling is inconsistent with the assumed fact that he 
fell, and we are strongly inclined to think that to so hold 
would be, indeed, harsh, and well calculated to make re- 
covery upon accident insurance policies in many instances 
wholly impossible, when in truth the facts shown are 
sufficient to convince any sane man that there was an 
accident. 

Was the fall thus proved accidental? We do not under- 
stand counsel to deny that it was, but they do certainly 
deny that the accidental character of the fall is proved by 
competent evidence. The logic of counsel seems to be: 
Conceding that the circumstances show a fall, they show 
that, and nothing more. To say that it was accidental, is 
to base an inference in part upon the inference of a fall. 
We think the fallacy is apparent. It was accidental or | 
it was not. It is impossible to exelude the one predica- 
tion without adopting the other. Adopting counsel’s 
logic, we might say that we can not arrive at the ultimate 
fact that it was not accidental without using the inference 
of a fall as one of the stepping stones. Yet this inference 
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is highly artificial, while the inference that it was acci- 
dental is natural, and in harmony with accepted premises. 
There are perhaps two hypotheses that the fall was not 
accidental: (a@) He intended to end his life by dashing 
himself to the floor beneath; (0) some one with malicious 
intent secretly pushed him over the balustrade. The im- 
pulse of self-preservation, the desire to prolong life, is so 
rarely absent in any individual, the vast majority of man- 
kind possessing it in all of its vigor, that, in the absence 
of proof to the contrary, defendant in error is entitled to 
the presumption that he did not fall intentionally. The 
defendant charged with a crime is mantled about with a 
presumption of innocence. But this same presumption 
attaches alike to all men everywhere, and in the absence 
of some proof, we fail to see how it could be presumed that 
some one maliciously pushed defendant in error over the 
balustrade. There is, perhaps, another hypothesis under 
the terms of this contract, namely, that he was seized with 
an uncontrollable suicidal impulse. But we do not see 
that his position is thereby altered. Insanity would be 
matter of defense to be affirmatively pleaded and proved. 
‘here would be no burden on defendant in error to prove 
his sanity until a case were made that he was insane. It 
is not evidence of insanity that one leans against a balus- 
trade three feet high, albeit to do so is imprudent. There 
is no alternative but to admit that it is impossible to say 
that there was an accidental fall without saying that there 
was a fall. We can not deny that there was a fall, and 
hence, in the absence of any evidence tending to show that 
it was the result of design or insane impulse, the legal 
presumption is that it was accidental. As a basis of all 
legal reasoning, the normal is presumed; the abnormal 
must be proved. The circumstances proved in this case 
fully warrant the conclusion of fact that defendant in 
error accidentally fell over the balustrade. An accident 
is an event that takes place without one’s foresight or ex- 
pectation; an undesigned, sudden and unexpected event; 
“often an undesigned and unforeseen occurrence of an 
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afflictive or unfortunate character” (Webster’s Diction- 
ary); and it is to be assumed, therefore, that one who suf- 
fers an accident will, in many cases, be without the power 
to narrate all the circumstances leading up to or resulting 
in the accident. Accordingly, the inability of defendant 
in error to testify to all the circumstances of his accident 
is due in part to the fact that it was an accident; that it 
was unforseen, unexpected, undesigned and certainly 
sudden. If it had not been unforeseen and undesigned, 
he might have arranged for witnesses; but we decline to 
hold that being unable to call any witness to the fact of 
his fall, whose testimony might affirmatively show that 
it was accidental, he is not entitled to the presumption 
of innocence, the presumption of sanity, and the presump- 
tion that no one violently hurled him over the heights, the 
circumstances actually shown being sufficient, and we 
hold that they show that he accidentally fell, sustaining 
the injuries. 

A further question for consideration at this hearing is 
whether defendant in error furnished proper and timely 
proofs of injury, and its duration and extent, as required 
by the contract. This question involves an examination 
of the evidence as to what defendant in error did in com- 
pliance with a letter of the plaintiff in error addressed to 
him January 26th, 1898, a few weeks after the accident, 
stating that certain blanks for final proof were enclosed, 
“which you will please return, properly executed, as soon 
as you have recovered.” The blanks referred to were a 
final statement of claimant’s physician and claimant’s 
own final statement. On January 16, 1899—a year and 
eight days after the mjury—claimant’s disability continu- 
ing throughout that period,he sent to the company the fol- 
lowing letter: “I enclose herewith physician’s final report 
in my case, my own report, and physician’s first statement 
having been forwarded to you shortly after the accident.” 
On January 20, 1899, the company replied, acknowledging 
the receipt of physician’s final statement or report, but 
stating that claimant’s own final report had not been 
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received. From defendant in error’s letter of the 16th, it 
would seem that he understood that no final report, 
namely, a report subsequent to the termination of the 
period of indemnity or the period of disability, was re- 
quired. However, on January 23, 1899, defendant in er- 
ror promptly replied to the company’s letter of the 20th, 
stating that he had filled out all the blanks received from 
the company, but that if further proof of any description 
were required, the company should send the necessary 
blanks to him at once, and he would return them properly 
executed. Some three months after the accident, defend- 
ant in error, who had made a request upon the company 
for certain advances under the contract, assuming that the 
contract entitled him to payments from time to time, em- 
ployed an attorney in Chicago to look after his claim 
against the insurance company, evidently growing suspi- 
cious because of the attitude assumed by the company as 
indicated by its reply to his request for advance payments. 
This fact explains the letter of the company dated Janu- 
ary 28, 1899, referring to defendant in error’s letter of 
the 23d of that month, in which defendant in error ex- 
pressed his readiness to fill out any blanks which might 
be required, in which the company stated, ‘‘As per your 
instructions of last year, we have addressed communica- 
tions with reference to your claim to your attorney, Mr. 
Edward O’Bryan, of Chicago.” This, then, was the an- 
swer to Holbrook’s request for the necessary blanks which 
had not yet been executed. On January 28, the same day 
on which the company sent this letter to Holbrook, it sent 
a letter to O’Bryan, stating that claimant’s final report 
had not been received, but did not enclose any blank. On 
February 10, 1899, the attorney replied that if the blank 
or blanks were sent to him, he would see that claimant 
filled them out at once. On February 17 the company 
sent the blank referred to, but distinctly stated that no 
conditions of the policy were thereby waived. This blank 
was thereupon executed with reasonable diligence. When 
it is remembered that defendant in error was at German- 
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town, Pennsylvania, the attorney at Chicago, and the 
office of the company at Omaha, and that the thirty days 
from the expiration of the period of indemnity would ex- 
pire on February 8, 1899, the evasive communication of 
the company to Holbrook on the 28th of January, and its 
failure to enclose in its letter of that date to the attorney 
the blank referred to, are significant facts. If the com- 
pany had sent the blank directly to Ifolbrook on the 28th, 
there would have been ample time to get it to the office of 
the company before February 8. Holbrook filled out all 
the blanks that he received. He clearly indicated his read- 
iness to do anything further required. Nothing by him 
done shows any effort to mislead or evade. The same cer- 
tainly can not be said regarding the conduct of the officers 
of the company. Flolbrook could not fill out a blank 
which he did not receive. It is true that he testifies to 
the receipt by him of the blank known as claimant’s final 
statement; but if, as he testifies, this was filled out shortly 
after the accident and sent in at once, then he did not have 
such blank at the time it was needed, and he made known 
its absence in time for the company to supply it. The 
failure of the company to supply it, either to him or his 
attorney, after notice that he did not have it, we must hold 
sufficient to excuse him for not making the proof sooner. 
We think the true rule applicable here is that literal com- 
pliance with provisions like that under consideration will 
not be required when to do so would involve an impossi- 
bility. It.is the doctrine of this court that a more liberal 
construction will be given to such provisions than to con- 
ditions to be complied with prior to the injury for the 
purpose of keeping the policy in force. The beneficiary 
in this case acted with diligence, and with no laches on 
his part. It was easily within the power of plaintiff in 
error to have enabled Holbrook to obviate its objections to 
the sufficiency of his final proof. Woodmen Accident 
Ass’n v. Pratt, 62 Nebr., 673. Under the facts and circum- 
stances thus clearly shown, we are of opinion that there 
was no forfeiture under the contract, and that the contract 
was sufficiently complied with. 
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It is recommended that the former decision in this case 
be adhered to, and the judgment of the district court be 
affirmed. 


HASTINGS and LOBINGIER, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former decision in this case is adhered to, and 


the judgment of the district court is 
AFFIRMED. 


NATIONAL Fire INSURANCE COMPANY OF HARTFORD, Con- 
NECTICUT, V. EASTERN BUILDING & LOAN ASSOCIATION 
oF SYRACUSE, NEW YorRK. 


FILED JULY 1, 1902. No. 10,992. 
Commissioner’s opinion, Department No. 3. 


Draft: OFFICER OF CORPORATION: DEBT: THIRD PARTY: PROMISSORY 
Note. A draft, drawn by an authorized agent of a corporation, 
on such corporation or the treasurer thereof in favor of a third 
party, for a debt due such third party from the corporation, is, 
in effect, the promissory note of the corporation. 


Error from the district court for Douglas county. 
Tried below before Krysor, J. Rehearing of case reported 
in 63 Nebr., 698. Judgment of reversal adhered to. 


Lodouick F. Crofoot and Thomas Creigh, for plaintiff 
in error. 


E. G. McGilton and James McCabe, contra. 


ALBERT, C. 


This case is before us on rehearing. The former opinion 
is reported in 63 Nebr., 698. It is not necessary to re- 
iterate the facts there stated. On the former hearing, the 
point most strongly pressed by the plaintiff was that Mr. 
Trotter had no authority to indorse the draft issued by 
the adjuster of the defendant on the adjustment of the 
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loss, for the purpose of receiving payment thereon of the 
plaintiff’s share of the amount agreed upon on such ad- 
justment. We held that his authority to collect the 
amount due the plaintiff on the policy of insurance carried 
with it authority to indorse such draft. A reargument 
has confirmed us-in that view, and the case of National 
Bank: of the Republic v. Old Town Bank of Baltimore, 112 
Fed. Rep., 726, reported since the former opinion was 
filed, holds the same doctrine. 

But it is now insisted that Mr. Trotter had no authority 
to collect the amount of the loss due the plaintiff. To our 
minds the evidence is convincing that he had such author- 
ity, but, because of the turn the argument took on the re- 
hearing, we do not deem it necessary to go into that ques- 
tion. He had authority to adjust the loss; at least the 
plaintiff is in no position to assert that he had not, because 
in this action it makes such adjustment the basis of its 
claim against the defendant. The adjustment of such 
loss gave rise to a new contract between the parties. 
Throughout the correspondence between the plaintiff and 
Mr. Trotter, which followed the adjustment of the loss, 
the draft in question was recognized by the plaintiff as a 
part of such new contract. The plaintiff can not insist 
on a part of the contract and reject the remainder. It 
was a part of the contract of the adjustment of the loss 
that the draft shonld be placed in the hands of a third 
party to be collected, and the proceeds divided, and paid 
by him to the plaintiff and McKim, when they should 
agree upon the amount to be paid them, respectively. It 
was delivered to such third party in pursuanee of that 
agreement. The draft, drawn, as it was, by one officer of 
the company on another officer of the same company, in 
favor of the plaintiff and McI<im, was neither more nor 
less than the promissory note of the company, payable on 
demand. Fairchild v. Ogdensburgh,C. & R. R. Co., 15 N. 
Y., 3837; Spooner v. Rowland, 4 Allen [Mass.], 485; Clark 
v. City of Des Moines, 19 Ta., 199. Neither the indorsement 
of the plaintiff nor McIKkim was necessary to enable such 
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third party to collect the amount due on such instrument. 
From the foregoing, it is clear, we think, that a discussion 
of the authority of Mr. Trotter to indorse the draft would 
serve no useful purpose in this case. The draft was pre- 
sented for payment by the third party, in pursuance of 
the agreement of the parties thereto, and was paid to him. 
The liability of the defendant ended with such payment. 
If the plaintiff has any remedy it is not against the de- 
fendant in this case. 

It is recommended that the former opinion be adhered 
to, and that the judgment of the district court be reversed 
and the cause remanded for further proceedings accord- 
ing to law. 


DuFFix and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion it is ordered that the judgment heretofore ren- 
dered by this court be adhered to and that the judgment of 
the district court be reversed, and the cause remanded 
for further proceedings according to law. 


REVERSED AND REMANDED. 


Mary B. SHELBY V. JOHN A. CREIGHTON. 
Fitep Jury 1, 1902. No. 11,669. 
Commissioner’s opinion, Department No. 3. 


i. Judgment: BasED oN PREMISES: CONCLUSIVE. Where a judgment 
is necessarily based on certain premises, such premises are 
equally conclusive, in a subsequent action between the same 

_ parties, as the judgment itself. 


2. Sale to Trustee: TRUST Property: CESTUI QuE TRusT: OPpTion. A 
sale to a trustee, of the trust property, is not void at all times 
and under all circumstances. Ordinarily, the cestui que trust’ 
has the option to affirm or repudiate such sale. An unreason- 
able delay in making such election will be construed as an 
affirmance. 


3. Administrator: ExEcUTOR: TRUSTEE: ORDER OF CoURT: CESTUI QUE 
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Trust. Where the administrator of the estate of an intestate, 
who is also executor and trustee under the will of the sole heirs 
to the personal estate of such intestate, becomes a purchaser 
of a part of the personal estate, and, as such administrator, 
accounts for the proceeds of such sale, and the record of the 
court from which he received his appointment, on the final 
hearing of his accouuts, discloses that he was such purchaser, 
a final order of such court, approving such accounts and dis- 
charging said administrator, is conclusive on the cestui que trust, 
having notice of such proceeding, on the question of the validity 
of such sale, until reversed or set aside in a direct proceeding. 


4. Action in Equity to Set Aside Final Order. After such order has 
stood for fifteen years, an action in equity to set it aside on the 
ground of fraud or imposition, can not be maintained, unless it 
appear that the facts constituting such fraud, were unknown 
to the plaintiff at the time the order complained of was made. 


5. Facts: Lacures: SraTutTeE oF Limitations. On the facts stated, held, 
that the plaintiff's cause of action is barred by her laches, as 
well as by the statute of limitations. 


Error from the district court for Douglas county. 
Tried below before Dickinson, J. Affirmed. 


William D. Beckett and J. W. Woodrough, for plaintiff 
in error. 


James M. Woolworth and William D. McHugh, contra. 


ALBERT, C. 


On the 5th day of November, 1874, Edward Creighton 
died intestate, at Omaha, leaving a large estate, consist- 
ing of both real and personal property. He left no issue, 
and his personal estate descended to his wife, whom we 
shall hereafter refer to as Mrs. Creighton. On the 20th 
day of March, 1875, the defendant was appointed admin- 
istrator of the estate of the intestate by the county court 
of Douglas county. At the time of his death, the intestate 
_was a member of the firm of E. Creighton & Co., which 
owned a herd of cattle ranging in Nebraska and Wyoming, 
and in the possession of T. A. McShane. In January, 
1875, Charles Hutton was appointed administrator of the 
estate of the intestate in Wyoming by the probate court of 
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Albany county. Under the laws of that territory in force 
at that time the administrator was required to include the 
whole of the partnership property in his inventory, ap- 
praised at its true value, carrying out in the footings an 
amount equal to the intestate’s interest therein. A sur- 
viving partner was then permitted to retain possession 
of such property upon giving the bond required by law, 
and to close the partnership affairs. He was required to 
account .to the probate court after the manner of an ad- 
ministrator. In pursuance of these provisions, on the 
24th day of July, 1875, T. A. McShane, having made a 
showing to the effect ‘that he was a surviving partner of 
the intestate in said firm, gave the statutory bond, and from 
that time, until 1877, administered on the partnership 
estate. On the 23d day of January, 1876, Mrs. Creighton 
died, leaving a: will, whereby she bequeathed a specific 
sum and interest in the residuum of her estate to her 
executors, to be held and invested by them, the interest 
thereon to be paid to Joseph Creighton, during his life- 
time, and thereafter to his children, until the youngest 
surviving him should have attained its majority, when the 
principal sum should be divided and distributed among 
them. Herman Kountze, James Creighton and the de- 
fendant were named in the will as executors. The will 
was admitted to probate in the county court of Douglas 
county, and the executors named therein duly qualified 
and acted as such until the final settlement of the estate, 
except James Creighton, who resigned before the estate 
was closed. On the 16th day of January, 1877, the pro- 
bate court of Albany county made an order directing the 
surviving partner, administering the firm property as 
aforesaid, to dispose of the cattle at public auction on the 
25th day of January, 1877. In pursuance of this order, 
the surviving partner offered the property for sale at the 
place and in the manner directed by said order, and 
sold it to the defendant. On the 27th day of January 
thereafter, he made report of the sale to the court direct- 
ing same, which was duly approved and confirmed; and 
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en the same day he was appointed administrator de bonis 
non of the estate of the intestate in Wyoming, the letters 
granted to Charles Hutton having been revoked. On the 
6th day of March, 1877, his final account as surviving part- 
ner was approved by the probate court, and the amount 
thereby shown to be dune the estate, in pursuance of an 
order of that court. passed from his hands as such part- 
ner, to him as adninistrator of the estate, and, subse- 
quently, to the defendant as administrator of the domicile. 
The defendant as administrator of the domicile, having 
received the money, acting under an order of the county 
court of Douglas county, paid the same to the executors 
of the will of Mrs. Creighton, who distributed it with the 
other assets of the estate, in accordance with the terms of 
the will. On the 12th day of March, 1888, the final ac- 
count of the defendant as administrator of the estate of 
Edward Creighton was approved, and on the 14th day of 
March thereafter, he was discharged from his trust. On 
the 16th day of October, 1893, Joseph Creighton died, 
leaving the plaintiff, his only child, surviving him. On 
the Lith day of November, 1893, Ilerman Konntze and the 
defendant hereiu delivered to plaintitf in this case certain 
bonds and notes, and paid her a sum of money, which she 
acknowledged to be in full satisfaction and discharge of 
all liabilities due her as daughter and heir of Joseph 
Creighton, as well as of all liabilities due her in the estate 
of Edward Creighton, deceased, under the will of Mrs. 
Creighton. By writing under her hand of that date she 
released and discharged the defendant and Herman 
Kountze, as executors of the will of Mrs. Creighton and 
as trustees of the fund hereinbefore mentioned. The other 
executor had resigned before that time. On the 15th day 
of February, 1894, some question having arisen as to the 
regularity of the sale of the cattle in Wyoming to the de- 
fendant, Herman Kountze and the defendant commenced 
an action in the district court for Douglas county against 
the plaintiff in this case and her husband, praying that 
an account mig’t be taken of their dealings and trans- 
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actions in respect to their said trust, and asking that the 
accounting between them and the defendant be ratified 
and confirmed and they be discharged from all liability 
on account of the said trust. The defendants in the cause 
just referred to made default and a decree was rendered 
in accordance with the prayer of the petition. From the 
foregoing it will be seen that the sale of the cattle of the 
firm of E. Creighton & Co. to the defendant by T. A. Mc- 
Shane, as a surviving partner of the intestate, was in pur- 
suance of an order of the probate court of Albany county, 
Wyoming, from which letters of administration on the 
estate of the intestate in that jurisdiction had issued and 
that at the time of such sale the defendant was adminis- 
trator of the estate of the intestate in Nebraska, and one 
of the executors and trustees under the will of Mrs. 
Creighton, to whom the whole of the personal estate of 
her husband, the intestate, had descended. 

This action was brought and prosecuted on the theory 
that the sale of the cattle to the defendant was invalid and 
inoperative to change his trust relations to the property, 
because I’. A. McShane was not in fact a surviving partner 
of the intestate in said firm, and, because of defendant’s 
trust, he could not become a purchaser of the trust prop- 
erty in his own behalf. The plaintiff, therefore, as one of 
those in whose favor the trust was created by the terms of 
the will of Mrs. Creighton, asks, among other things, that 
the defendant be required to account for her share of all 
the said cattle, and the proceeds and profits arising there- 
from. 

The defense was conducted on the following lines: (1) 
That the order of the probate court of Albany county, 
Wyoming, whereby T. A. McShane was permitted to ad- 
minister on the partnership estate and to wind up its 
affairs as surviving partner, is conclusive in this case on 
the question of his relation to said firm; (2) that his re- 
lations to the estate in Nebraska did not render him in- 
competent to purchase at a sale of its property in another 
jurisdiction by another administrator; (3) that by the 
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orders of the probate courts, and the decree of the district 
court, the plaintiff is estopped to question the validity of 
the sale; (4) that the plaintiff is bound by her settlement 
with the defendant and his co-trustees; (5) that the plain- 
tiff has been guilty of laches in the premises; (6) that the 
action is barred by the statute of limitations. The trial 
court found for the defendant, and decreed accordingly. 
The plaintiff brings the case here on error. 

On the question, whether T. A. McShane was a meinber 
of the firm of E. Creighton & Co., in our opinion, the 
plaintiff is concluded by the proceedings had in the pro- 
bate court of Wyoming. Chapter 47 of the Compiled Laws 
of Wyoming of 1876 relates to the settlement of the estates 
of decedents, and was in force when such proceedings 
were had. ‘Five sections of that chapter are as follows: 

“Sec. 45. The executor or administrator on the estate 
of any deceased member of a copartnership, shall include 
in the inventory, which he is required by law to return to 
the probate court, the whole of the partnership estate, 
goods and chattels, rights and credits, appraised at its 
true value, as in other cases, but the appraisers shall carry 
out the footing, an amount equal only to the deceased’s 
proportional part of the copartnership interest. 

“Sec. 46. The property thus appraised, shall remain 
with the executor or administrator, or be delivered over, 
as the case may be, to the surviving partner, who may be 
disposed to undertake the management thereof, agreeably 
to the conditions of a bond, which he shall be required to 
give to the Territory of Wyoming, in such sum, and with 
such securities as is required in other cases of adminis- 
tration. 

“Sec. 47. The condition of such bond shall be, in sub- 
stance, as follows: ‘The condition of the above bond is, 
that if A. B., surviving partner of the late firm of - 
shall use due diligence and fidelity in closing the affairs 
of the late copartnership, apply the property thereof to- 
wards the payment of the partnership debts, render an 
account, upon oath to the probate court, whenever by it 
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thereunto required, of all the partnership affairs, includ- 
ing the property owned by the late firm, and the debts due 
thereto, as well as what may have been paid by the sur- 
vivor towards the partnership debts, and what may still 
te due and owing therefor, and pay over, within one year, 
unless a longer time be allowed by the probate court, to 
the executor or administrator, the excess, if there be [any] 
beyond satisfying the partnership debts, then the above 
bond to be void, otherwise to remain in full force.’ 

“Sec. 48. The probate court shall have the same au- 
thority to cite such survivor to account, and to adjudicate 
upon such account, as in case of an ordinary adminis- 
trator, and the parties interested shall have the like reme- 
dies, by means of such bond, for any misconduct or neglect 
of such survivor, as may be had against administrators. 

“Sec. 49. In case the surviving partner, having been 
duly cited for that purpose, shall neglect or refuse to give 
the bond required in the forty-sixth and forty-seventh 
sections of this title; the executor or administrator on the 
estate of such deceased partner, in giving a bond, as pro- 
vided in the following sections, shall forthwith take the 
whole partnership estate, goods and chattels, rights and 
credits, into his own possession, and shall be authorized 
to use the name of the survivor in collecting the debts due 
the late firm, if necessary; and shall with the partnership 
property pay the debts due from the late firm, with as much 
expedition as possible, and return or pay to the surviving 
partner his proportion of the excess, if there be any.” 

From the foregoing it appears that the probate courts 
of that territory, in addition to the jurisdiction ordinarily 
exercised by such courts in probate matters, had jurisdic- 
tion to adjust the account between a surviving partner 
and the estate of his deceased copartner, and to supervise 
the winding up of the partnership affairs. To that end, 
a surviving partner, upon compliance with the provisions 
of sections 46 and 47 supra, was permitted to administer 
on the partnership estate and was held to account after 
the manner of an administrator. While the cattle in 
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question sometimes crossed the Nebraska line, it suffi- 
ciently appears that such instances were rare and acci- 
dental, and that their real situs was in Wyoming, and 
within the jurisdiction of the probate court which granted 
administration on the estate in that territory. Adminis- 
tration was granted on an application made in due form, 
and after service of process according to law. T. A. Mc- 
Shane, who was in possession of the cattle, claiming the 
right of possession as surviving partner of the intestate, 
was also within the jurisdiction of that court. The juris- 
diction of the probate court in the premises was therefore 
complete, not only for the ordinary purposes of adminis- 
tration, but also for the purpose of adjusting the accounts 
of the said firm, and supervising the winding up of its 
affairs. After the jurisdiction of the probate court was 
complete and administration had been granted on the 
estate, T. A. McShane made a showing to the court that 
the property in question was the property of the firm of 
E. Creighton & Co.; that he was a surviving partner of 
the intestate in such firm, and, as such, made application 
to administer the firm property, in accordance with the 
provisions of the statute hereinbefore quoted. His appli- 
cation was granted. Subsequently, his final account of 
his administration as surviving partner was settled and 
allowed by the probate court, and he was discharged from 
his said trust. The decree*of the probate court of Albany 
county, Wyoming, settling and allowing the account of 
tT. A. McShane as surviving partner, is analogous to a de- 
cree settling and allowing the final account of an admin- 
istrator. Such decrees are conclusive, upon all parties, 
of every matter involved, until reversed or set aside in a 
direct proceeding. 1 Herman, Estoppel, p. 392; 2 Black, 
Judgments, sec. 644. An estoppel by judgment or decree 
extends to all matters upon which it must have been 
founded. In other words, the judgment is a conclusion, 
and, if necessarily drawn from certain premises, such 
premises are conclusive as the judgment itself. Burlen 
v. Shannon, 99 Mass., 200; Perkins v. Walker, 19 Vt., 144; 
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Hayes v. Shattuck, 21 Cal., 51; Tuska v. O’Brien, 68 N. Y., 
446. The decree settling and allowing the final account 
of T. A. McShane as surviving partner, while a part of 
the probate proceedings, was in effect an adjustment of 
partnership accounts, and necessarily involved the ques- 
tion of his relation to the firm. That he was a member of 
such firm, isa proposition necessarily involved in the de- 
cree. In our opinion, the decree is as conclusive upon 
that proposition as one adjusting the accounts between 
partners, entered by a court of equity, in a suit between 
partners, brought for that purpose would be. 

It is next urged by the plaintiff that the defendant, by 
reason of his trust relations to the property, was not com- 
petent to purchase, and consequently that the sale to him 
was void. The argument on this point proceeds on the 
assumption that a purchase, by a trustee of trust property 
is void at all times and under all circumstances. Loose 
expressions of some courts and text-writers would appear 
to warrant that assumption, but the weight of authority 
is against it. Hammond v. Hopkins, 143 U. S., 224; Van 
Dyke v. Johns, 1 Del. Ch., 93; Litchfield v. Cudworth, 15 
Pick. [Mass.], 23; Munn v. Burges, 70 Tl., 604; Boyd v. 
Blankman, 29 Cal., 19; Musselman v. Eshleman, 10 Pa. 
St., 394; Foxworth v. White, 72 Ala., 224; In re Patterson, 
20 Atl. Rep. [N. J.], 486; Morgan v. Fisher, 82 Va., 417. 
The rule appears to be that, on the purchase of property 
by a trustee, the cestwi que trust has the option to take the 
benefit of such purchase, or to treat the sale as valid, but 
his decision must be made within a reasonable time. An 
affirmance of the sale will be implied from an unreason- 
able delay. In addition to the foregoing cases, see Wis- 
wall v. Stewart, 32 Ala., 433; Davoue v. Fanning, 2 Johns. 
Ch. [N. Y.], 252; Jackson v. Walsh, 14 Johns. [N. Y.], 
407; Follansbe v, Kilbreth, 17 Yl., 522. Assuming, then, 
that the defendant stood in the relation of trustee to the 
property in question,—a point we do not decide,—still the 
sale to him, at most, was voidable, and one which the 
plaintiff, or others bearing the relation of cestwi que trust 
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to the property, had the unquestionable right to affirm. 
The final accounts of the defendant as administrator of 
the estate of Edward Creighton were approved and al- 
lowed by the county court of Douglas county in 1883, and 
the administrator discharged. Before that time it was a 
matter of record in that court that he was the purchaser 
at the sale of the property in question. The proceeds were 
accounted for by him, and distributed as part of the assets 
of the estate, under an order of the court. Mrs. Creighton 
-was sole heir to the personal estate. Her interest therein, 
and the amount thereof she would have received, had she 
lived, would have been measured by the decree of distri- 
bution, based on the approved accounts of the adminis- 
trator. On her death, her interest passed to her executors, 
but would still be measured by the same standard. The 
plaintiff claims under the will of Mrs. Creighton, and of 
necessity, her claim must be for a share of the interest 
thus ascertained. In other words, in the absence of special 
circumstances which do not appear in this case, the decree 
of the county court is as binding on the plaintiff as it would 
have been on Mrs. Creighton, had she lived. The jurisdic- 
tion of the county court of Douglas county over the estate 
of Edward Creighton is unquestioned. Due notice of the 
time and place of the hearing on the final settlement of the 
administrator was given. Personal service of such notice 
was had on the plaintiff in this case. No objection was 
lodged by her against the accounts of the administrator, 
nor was any complaint made by her of the sale in ques- 
tion. She was under no disability. The final decree of 
the county court in the premises, has never been reversed, 
vacated or set aside. Such decree necessarily involves 
an approval of the accounts of the administrator, and as 
such accounts included the proceeds of the sale of the 
property in lieu of the property itself, and were approved 
by the court with full knowledge of the fact that the sale 
had been made to the defendant, the approval of such ac- 
counts was an approval and affirmance of such sale. 
Such a decree is conclusive on all parties to it, of every 
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matter involved, aud constitutes a bar to further proceed- 
ings concerning the same matter, not only in courts of 
probate jurisdiction, but in all other courts. Hartman’s 
Appeal, 36 Pa. St., 70; Baker v. Runkle, 41 Mo., 391, 392; 
Bulkley vo. Andrews, 39 Conn., 523, 524; McWilliams v. 
Kalbach, 55 Ta., 110; Waring v. Lewis, 53 Ala., 615. Ac- 
quiescence in such decree by the plaintiff must be held to 
amount to an election on her part to affirm the sale. In 
our opinion, the plaintiff is concluded, on the question of 
the validity of the sale to the defendant, by the final de 
cree in the matter of the estate of Edward Creighton. 
But it is insisted on behalf of the plaintiff that such 
decree was obtained by fraud and imposition. Were that 
conceded, still the decree would not be void, but binding 
until set aside in a proper proceeding. Christmas v. Rus- 
sell, 5 Wall. [U. 8.], 290; MWeRae v. Mattoon, 13 Pick. 
[Mass.], 58; Smith v. Smith, 22 Ia., 516. If it be urged 
that a part of the relief sought in this action is to set 
aside that decree, the answer is that the evidence fails to 
show that the plaintiff was not as fully cognizant of the 
manner in which the decree was obtained at the time it 
was entered, as she was when this suit was commenced. 
Therefore, she has not shown herself entitled to such re- 
lief, and the decree stands a bar to her recovery in this 
action. The foregoing, we think, disposes of this case. It 
may not be out of place to add that the sale took place 
more than twenty-five years ago. It stood unchallenged 
by the plaintiff for more than twenty years. For fifteen 
years of that time the fact of the sale and that it had been 
made to the defendant was, as we have seen, a matter of 
record, in a proceeding to which the plaintiff was a party, 
and of which she had notice by personal service of process. 
The sale was before the probate court in Wyoming, in 
1877. It was before the county court of Douglas county 
in the settlement of the estate of Edward Creighton in 
1883. It was, at least incidentally, before the same court 
in the matter of the estate of Mrs. Creighton. Plaintiff’s 
attention, in the nature of things, must have been invited 
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to it in her settlement with the defendant and his co- 
trustee in 1893. Investigation was again invited by the 
action brought by the defendant and his co-trustee in the 
district court of Douglas county in 1894 against the plain- 
tiff for the re-examination and approval of their accounts 
as trustees under the will of Mis. Creighton, in which, 
acting on the advice of counsel, the plaintiff in this case, 
suffered default. Her first complaint of the sale appears 
to have been made in 1898, when this action was com- 
menced. Itis not shown that she was under any disability 
during any portion of this time. She was not examined 
as a witness in this case. In view of the circumstances, 
ignorance of the facts during all these years can not be 
imputed to her. While we have put the decision on other 
grounds, it seems to us that, in the light of all the facts, 
the finding of the district court that the plaintiff’s cause 
of action is barred by her own laches, as well as by the 
statute of limitations, is amply warranted. 

It is recommended that the decree of the district court 
be affirmed. 


DUFFIE and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


MASSILLON ENGINE & THRESHER COMPANY Vv. Loyp W. 
s PROUTY ET AL. 


FILED Jury 1, 1902. No. 11,928. 
Commissioner’s opinion, Department No. 3. 


1. Justice Court: BILt oF PARTICULARS: TECHNICAL AccuURACY: NATURE 
oF PLaintirF’s CLAIM. Technical accuracy in a pleading in 
justice court is not required, and a bill of particulars which 
apprises the defendant of the nature of the plaintiff’s claim is 
sufficient. 


2. Departure in District Court. A more precise and technically ae- 
curate statement of a cause of action in the petition, on appeal 
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to the district court, than that contained in the bill of particu- 
lars, where the identity of the cause of action is preserved, 
does not constitute a departure. 


3. Disputed Claim. Where parties capable of entering into a con- 
tract enter into an agreement whereby the one agrees to pay, 
and the other to accept, a certain sum in full satisfaction and 
discharge of a disputed claim urged by the latter against the 
former, such agreement constitutes a valid contract between 
the parties. 


4, . If such agreement contemplates the surrender of evidence 
of indebtedness, on the part of the creditor, on payment of the 
amount agreed upon, in an action on such contract, the creditor 
is entitled to recover on a showing of readiness and willingness 
to perform his part of such contract. 


Error from the district court for Cedar county. Tried 
below before GRAVES, J. Affirmed. 


C. B. Willey, for plaintiff in error. 
George W. Wiltse and James C. Robinson, contra. 


ALBERT, C. 


This case originated in justice court. The bill of par- 
ticulars in effect alleges, among other things, that at the 
time of the sale hereinafter mentioned, the plaintiffs were 
the duly authorized agents of the defendant for the sale of 
engines, separators and appliances therefor; that, in pur- 
suance of their said agency, they sold an engine, sepa- 
rator and appliances therefor to a third party, at the price 
of $2,500, for which said third party executed and deliv- 
ered to the defendant their promissory notes, payable in 
. instalments; that it was agreed between the plaintiffs 
and the defendant, that the plaintiffs should receive, as 
their commission for said sale, twenty per cent. of the 
price for which the said property was sold. Paragraph 
5 of the bill of particulars was as follows: 

“5. That on the 1st day of May, 1899, there was still 
due the plaintiffs on account of their commission and for 
their services aforesaid, the sum of $271. That on or 
about the Ist day of May, 1899, one R, O. Adams, then 

39 
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and there the authorized and acting agent of the defend- 
ant herein, offered to the plaintiff the sum of $175, which 
plaintiffs, for the purpose of securing a speedy settlement 
in cash of their claims, agreed to accept in full satisfac- 
tion of their said claim, and the defendant by their said 
agent, then and there agreed to pay to plaintiffs said sum 
at once, and plaintiffs, relying on said agreement and set- 
tlement, waived and released any claim or lien they might 
have had on said engine and separator.” 

On appeal to the district court, a petition was filed by 
the plaintiff, containing the same allegations. In the dis- 
trict court said paragraph 5 was amended so that the 
clause beginning with the word “agreed” and ending with 
the word “agent,” was made to read as follows: “Agreed 
to and did then and there accept in full satisfaction of 
their said claim, and to turn over and deliver to defendant 
the commission certificates held by plaintiffs as evidence 
of their commission on said sale and the defendant by 
their said agent.” By its answer, the defendant admitted 
the agency of the plaintiffs and the sale of the machinery 
by them as said agents, but alleged that the services of 
the plaintiffs in and about said sale were rendered by 
them under and by virtue of a written contract which con- 
tained, among other things, the following conditions: 
That no compensation should be allowed or paid on any 
article taken back, whatever the cause, on any machinery 
not settled for, nor on any sale to irresponsible parties; 
that payment of commission should be made only when 
the notes taken for machinery sold should be paid in full; 
that no verbal agreement bearing on transactions under 
such contract should be binding until approved by the de- 
fendant, at its home office; that in case of sales made by. 
agents where the purchase price was to be evidenced by 
notes, the company should issne its agents commission 
vouchers, in the form of notes, signed by the company, 
conforming in all respects to the conditions and limita- 
tious specified in the contract of agency, payable only as 
therein specified. It was further alleged by the answer 
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that, upon the sale mentioned in the petition, the defend- 
ant issued commission certificates to the plaintiffs, as pro- 
vided in the contract, which were still held by the plain- 
tiffs, and which were never returned or offered to be re- 
turned to the defendant; that the notes taken for the pur- 
chase price of the machine weré never paid in full, and 
for that reason the defendant had taken back the said 
machinery; that of the notes given for the purchase price 
thereof, but three were paid; and that on the three notes 
so paid, plaintiffs had received the full amount of their 
commission; that said R. O. Adams, mentioned in the peti- 
tion, had no authority to make any settlement of the claim 
of said plaintiffs nor to bind the defendant by such settle- 
ment, and that plaintiffs had full knowledge of said want 
of authority. ‘The plaintiffs, by their reply, in effect ad- 
mitted the written contract mentioned in the answer, but 
alleged, at the time of making the settlement mentioned 
in the petition, there was a dispute, between the plaintiffs 
and the defendant, as to the amount due the plaintiffs as 
their commission as agents of the defendant. By their 
reply plaintiffs also admitted that commission certificates 
were issued to them as alleged in the answer, but aver that 
it was a part of such settlement that, upon payment of 
the amount agreed upon in said settlement, the plaintiffs 
should surrender and deliver to the defendant said cer- 
tificates, and that they have at all times since the date 
of said settlement been ready and willing to comply with 
their part of said agreement. There was a trial to a jury, 
which resulted in a verdict for the plaintiffs. Judgment 
was given accordingly. The defendant brings error. 

It is first urged that the court erred in permitting the 
amendment to the petition, for the reason that by said 
amendment, a different cause of action was pleaded than 
that tried in justice court. We can not concur in that 
view. Technical accuracy in pleading in justice court is 
not required. From the bill of particulars, it is clear that 
a recovery was sought, in justice court, for the amount 
agreed upon between the parties in settlement of their 


500 NEBRASKA REPORTS. [ VoL. 65 


Massillon Engine & Thresher Co. v. Prouty. 


differences. The bill of particulars was sufficiently ex- 
plicit to apprise defendant of the nature of plaintiff’s 
claim; the amendment in no wise changed the cause of 
action. Its only effect, if any, was to add to the logical 
precision of the statement of the cause of action. 

It is next urged that the petition, as amended, fails to 
state a cause of action. The principal ground of this con- 
tention is that it fails to state that, the plaintiffs delivered 
or tendered the commission certificates which were issued 
to them in accordance with the agreement set forth in the 
defendant’s answer. One sufficient answer to this is that 
it does not appear on the face of the petition that they 
held any commission certificates. When the petition is 
assailed on the ground that it fails to state a cause of 
action, we are not permitted to scan the answer for the 
purpose of -discovering whether some of the defenses 
therein set forth should not have been anticipated by the 
petition. It sufficiently appears from the petition that 
the plaintiffs claimed certain commission due them from 
the defendant; that, in order to secure a settlement of 
such claim, they offered to accept a lesser amount than 
that actually owing them; that their offer was accepted 
by the defendant, and an agreement entered into between 
the parties whereby the defendant undertook and agreed, 
to and with the plaintiffs, to pay said lesser sum in full 
satisfaction of the plaintiffs’ claim; that the amount thus 
agreed upon had not been paid. We think the petition 
states a cause of action. 

It is further insisted by the defendant that the court 
erred in not directing a verdict in its behalf. In support 
of this proposition, it is first urged that the evidence is 
insufficient to establish any authority, on the part of the 
defendant’s agent, to make the settlement in question. It 
would serve no useful purpose, and would unduly extend 
this opinion, to set out the evidence tending to show such 
authority. We have gone over the evidence with some 
care, and are satisfied it is amply sufficient to justify a 
finding that such agent had ostensible authority, at least, . 
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to make the settlement. On this assignment it is also 
urged that the evidence fails to show an accord and satis- 
faction, but merely unexecuted accord. The allegations 
of the petition, in regard to the settlement, are fully sus- 
tained by the evidence; it further appears that the 
amount agreed upon was to be sent to the bank, and that, 
on its receipt, the plaintiffs were to surrender their com- 
mission certificates. There is considerable obscurity in 
regard to the doctrine of an unexecuted accord, but we 
think the application of the elementary principle of the 
law of contracts will generally relieve such obscurity. The 
question, it seems to us, in such cases, is, whether the 
parties entered into a valid contract. One of the most 
familiar definitions of a contract is that it is an agree- 
ment between two or more parties, upon a sufficient con- 
sideration, to do or not to do a certain thing. In this case 
the contract of settlement was between parties capable 
of contracting; their minds met in common assent on 
the same proposition; their mutual promises, the de- 
fendant to pay, and the plaintiff to receive, a certain sum 
in satisfaction of a disputed claim, constitutes a sufficient 
consideration. It seems to us that none of the essential 
elements of a valid contract are wanting. It sufficiently 
appears that the plaintiffs have at all times been ready 
and willing to perform their part of the contract. That 
being true, we are unable to sec why they may not main- 
tain an action on the contract. Schweider v. Lang, 13 
N. W. Rep. [Minn.], 33. 

Complaint is made by the defendant of an instruction 
given by the court on its own motion, wherein the jury 
were instructed that, to entitle the plaintiff to a verdict, 
they must find the contract of settlement was made, and 
that it was based on a valid consideration; that is, “that 
at the time of the alleged settlement, the defendant com- 
pany was owing plaintiffs as alleged in plaintiffs peti- 
tion.” The objection urged against this instruction is that 
it led the jury from the real issue of an actual and com- 
pleted new contract made in consideration of a waiver and 
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release of all rights then existing by virtue of the com- 
mission certificates. The defendant argues that the can- 
celation of the old contract was the consideration for the 
new. The argument on this point is a little obscure, but, 
from the evidence, it appears that the settlement was in re- 
gard to a certain amount, which the plaintiffs claimed was 
due them from the defendant; the amount agreed upon in 
the settlement was to be accepted by the plaintiffs in full 
satisfaction of such alleged indebtedness. The instruction, 
we think, is based on the evidence, and is not erroneous. 

The defendant also complains because the court sub- 
mitted to the jury the question of the apparent authority 
of the agent to make the settlement and in that behalf 
urges that the written contract, in evidence, provides that 
no verbal contract shall be binding on the defendant, and 
that written contracts must first be approved at the home 
office, or branch office, of the defendant, before taking 
effect. This was no more than a notice to the plaintiffs of 
the limitations on the authority of the defendant’s agents 
at the time the contract was made. As before stated, the 
evidence shows that the agent had at least ostensible 
authority to make the settlement. In cther words, the 
defendant held him out to the world as having such 
authority. Its actions in that behalf were equivalent to 
notice that the former limitations on his authority had 
been removed. We think the question of ostensible 
authority was properly submitted to the jury. 

The party to whom the machinery was sold was called 
as a witness by the plaintiffs, and was permitted to testify 
to a conversation had between such witness and the agent 
of the defendant long prior to the settlement in question. 
The plaintiffs propounded the following question to the 
witness: “Did Mr. Adams [that is, the agent], at that 
time make any statement to you in regard to the -com- 
mission certificates in controversy?” <A. “He did.” Q. 
‘What were those statements?’ This question was ob- 
jected to as incompetent, irrelevant and immaterial, and 
on the further ground that it did not pertain to the alleged 
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contract, and that the authority of the agent had not been 
shown. The objection was overruled. The witness an- 
swered, “He asked me if I cared if they foreclosed on the 
machine. I asked him for what reason they wanted to 
foreclose, and he said they wanted to cut. Stageman out 
of the commission, or that in substance.” Stageman, it 
will be noticed, is one of the plaintiffs in this case. At 
first sight we were disposed to think that the admission of 
this testimony was error, but on closer examination of the 
record, it appears that there was evidence introduced on 
behalf of the defendant tending to show that the claim 
of the plaintiffs, upon which the settlement was based, 
was unfounded, and not preferred in good faith. It was 
urged by the defendant that the plaintiffs were not en- 
titled to any commission, under their contract of agency, 
because it was compelled to take back the machinery sold. 
The evidence complained of was competent for the pur- 
pose of showing that the retaking of the machinery was 
not in good faith, but for the purpose of defeating the 
plaintiffs claim for their commission., As to the authority 
of the agent, as before stated, he was dealing with the 
subject-matter, and representing the defendant in that 
behalf. His authority in retaking the property is not 
questioned. Another witness was permitted to testify 
to a state of facts tending to show the same thing. The 
evidence is admissable on the grounds just mentioned. 

It is next urged that the verdict is not sustained by 
sufficient evidence. The cause was submitted to the jury 
on conflicting evidence, from which reasonable minds 
might reach different conclusions. Under such circum- 
stances, the verdict of the jury is conclusive. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


DvuFfFIE and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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ApDoLeH L. PrRoKoP ET AL. V. WILLIAM A. GOURLAY. 
Fitep Jury 1, 1902. No. 11,978. 
Commissioner’s opinion, Department No. 3. 


1. Sale of Personal Property: AcrEntT: Comission: DEDItveRy: TIME. 
Where the owner of personal property delivers it to another 
for sale on commission, and no time is fixed within which such 
sale is to be made, the law will imply a reasonable time. 


2. ——: ——— ———: ——: ———: Baler: PETITION. In such 
case, where the owner seeks to recover possession of the prop- 
erty from his bailee, a petition which does not allege that a 
reasonable time nae expired for making such sale, is fatally 
defective. 


3. Petition: ALLEGATION: INsrruction. In the absence of such alle- 
gation, instructicns submitting the question of conversion to 
the jury, are erroneous. 


Error from the district court for Saline county. Tried 
below before Lerron, J. Reversed. 


Hastings & Hastings, for plaintiffs in error. 


Fayette I. Foss, Den V. Kohout and R. D. Brown, 
contra, 


ALBERT, C. 


William A. Gourlay filed his petition in the district 

court against Adolph Prokop and Joseph Jiskra, which, 
‘omitting the formal parts, is as follows: 

“1, The plaintiff complains of the defendants for that 
on or about the 16th day of May, 1898, the defendant 
Adolph Prokop kept a store and warehouse at Wilber, 
Saline county, Nebraska; that soon after May 16th, 
1898, Joseph Jiskra became a partner with the said 
Adolph Prokop; that they kept in their store and ware- 
house a stock of furniture; that the plaintiff is engaged 
in and is a dealer in musical instruments; that the de- 
fendants desired to sell musical instruments on commis- 
sion for the plaintiff and desired to have a musical instru- 
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ment sent to them that they might keep the same on 
‘exhibition and for the purpose of sale, and in considera- 
tion of the said plaintiff sending the said musical instru- 
ment to the said defendants that they might have it for the 
purpose of sale, the defendants agreed to stow and safely 
keep in said store the following goods which the plaintiff 
sent to them under the foregoing arrangement, to wit: 
1 crown organ, 1 organ stool, 1 organ instruction book— 
of the value of $68, which was the property of the plain- 
tiff, and the defendants as storekeeper and warehousemen — 
received said goods and agreed to keep the same safely. 

“2. At the time the said goods were delivered to the 
defendants, the plaintiff informed them that it was neces- 
sary for their preservation that whey should be safely kept 
and insured. 

“3 The defendants while said goods were in said store 
and warehouse, neglected and did not insure the same, 
but permitted said goods to be burned and destroyed on or 
about the 1st day of May, 1899, whereby said goods were 
injured and wholly lost to the plaintiff to the damage of 
the plaintiff in the sum of $68. 

“4, The plaintiff says that on or about March 10, 1899, 
he made a demand for said organ, stool and instruction 
book of the defendants, and desired the said organ, stool 
and instruction book be returned from said defendants 
to the plaintiff, but said defendants refused to deliver the 
above-named articles to the plaintiff, and the defendants 
have never paid for the same though often requested so 
to do. 

“5 Wherefore the plaintiff asks judgment against the 
defendants for the sum of $68 with interest from the 10th 
day of March, 1899, and costs of suit.” 

In our view of the case, the nature of the answers is 
immaterial. There was a verdict and judgment for the 
plaintiff. The defendants join in error to this court. 

The first ground relied on for a reversal in this case is 
that the court erred in overruling a demurrer ore tenus 
to the petition. It is wot easy to determine, from an in- 
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spection of the petition, whether the plaintiff’s action was 
brought to recover for damages sustained by reason of 
the negligence of his bailees, or for damages for the con- 
version of the property by such bailees. But, as the evi- 
dence is insufficient to justify a recovery on the ground 
of negligence, and the plaintiff presented his case on the 
other theory, the sufficiency of the petition to sustain the 
judgment should be tested by the rules of pleading appli- 
cable to actions for conversion. Tested by those rules, the 
petition is insufficient. No time was fixed for the termina- 
tion of the contract under which the property was left 
with Prokop by the plaintiff. That being true, the law 
will imply a reasonable time. In other words, the plain- 
tiff would have a right to a return of the property only 
after the bailee had had a reasonable time in which to 
make the sale contemplated by the contract, and.a demand 
before the expiration of such time would be premature. 
It will be conceded that, had the time been expressly fixed 
by the contract, the plaintiff in an action of conversion 
would have been required to allege the expiration of the 
contract, or some violation of it, to state a cause of action. 
The only difference between a case of that kind and the 
present is that in this case, instead .of the time the de- 
fendant might retain possession of the property being ex- 
pressly. fixed by the contract, it is implied. It is just as 
essential that the expiration of the time be alleged, where 
it is implied, as where it is expressly stated, and the 
omission of such allegation is fatal to the petition in this 
case. If the only question presented was the sufficiency 
of the petition to sustain the judgment, taking into ac- 
count all the allegations, it might be held sufficient. But 
the theory of conversion was submitted to the jury. The 
evidence is insufficient to sustain the verdict on any other 
theory. The instructions in that regard are complained 
of by the plaintiff. We wish to be understood that we 
merely hold that the petition is insufficient to state a 
cause of action in conversion. If it is, then all instruc- 
tions predicated on that theory are erroneous. 
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It igs recommended that the judgment of the district 
court be reversed, and the cause remanded for further 
proceedings according to law. 


DUFFIE and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according 


to law. 
REVERSED AND REMANDED. 


CorNELIUS C. CUYLER ET AL., APPELLEES, V. BENJAMIN S. 
LILLY ET AL., IMPLEADED WITH C. V. GILCHRIST, AP- © 
PELLANT. 

FILep JuLy 10, 1902. No. 12,118 


Confirmation of Judicial Sale: OnjsEctions. Objections to confirma- 
tion. of sale of real estate made under a de¢ree in foreclosure 
proceedings examined, and held that the order confirming the 
sale is without error. 


APPEAL from the district court for Custer county. 
Heard below before SULLIVAN, J. Affirmed. 


Willis L. Hand, for appellant. 
James Ledwich, contra. 


HoLcome, J. 


From a final order of confirmation of sale of real estate, 
made in pursuance of a decree in foreclosure proceedings, 
one of the defendants, the owner of the fee title to the real 
estate involved, appeals. The decree provided that in case 
the defendants found liable should fail to pay the amount 
adjudged to be due, within a specified time, “said prem- 
ises be sold by the sheriff of said county according to law 
and that the proceeds thereof be applied to the payment 
of the amounts therein found due.” After the time had 
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elapsed for the payment of the sum mentioned in the 
decree the clerk issued a formal order of sale, in which was 
copied the decree, which was addressed to the sheriff, and 
commanded him “to carry into effect the foregoing decree 
according to its terms” and to appraise, advertise and sell 
said premises, ete. The sheriff’s return showing what was 
done under the order of sale disclosed that. according to 
the command thereof, he did certain things. It is now 
insisted, and was urged in the trial court as a reason why 
confirmation should not be had, that the issuance of the 
order of sale by the clerk was without authority, and that 
as the sheriff acted under the order of sale and not under 
the decree, he therefore had no authority to make the sale. 

The order of sale was but a means of calling the atten- 
tion of the sheriff to the decree, and that the time for its 
execution had arrived, but really added nothing to the 
authority granted by the decree itself. A formal order 
of sale, issued by the clerk of the court in actions of the 
character now under consideration, has long been recog- 
nized in the practice as a proper method to be resorted to 
for the purpose of calling into action the powers of the 
sheriff in the execution of the decree of the court, and 
must now, we think, be held proper practice for the pur- 
pose mentioned. The formal order of sale issued by the 
clerk did nothing more than to call the sheriff’s attention 
to the decree of the court, and direct him to carry into 
execution its provisions. Whether this be regarded as 
mandatory, directory, as a suggestion, or mere surplusage, 
it did not militate against the authority of the sheriff 
to sell the property and apply the proceeds to the payment 
of the debt found due, according to the terms of the decree. 
The point that the decree was not certified to in the order 
of sale is not well taken. Authority was derived from the _ 
original decree, and not from a copy thereof, however it 
might be authenticated. The decree was self-executing, 
and no formal order was required in order to give efficaey 
to it. Bristol Savings Bank v. Field, 57 Nebr., 670. In such 
a case the sheriff is the mere agent of the court, which is the 
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vendor. The decree directs the sale of the property and 
application of the proceeds to the payment of the debt, 
and is a sufficient warrant of authority to the sheriff. 
Parrat v. Neligh, 7 Nebr., 456; Kuhn v. Kilmer, 16 Nebr, 
699, 702; Jarrett v. Hoover, 54 Nebr., 65, 67; Baldwin v. 
Burt, 54 Nebr., 287, 290. Objection is also made to the 
return of the sheriff, it being claimed that it is ambiguous. 
An examination of the return leads us to a contrary con- 
clusion. It is shown by the return that in the execution of 
the decree, the deputy sheriff, with two qualified ap- 
praisers called for that purpose, made an appraisement 
of the property for the purpose of sale, filing the proper 
and necessary certificate to that effect, and the property 
was thereupon duly advertised for sale. On the day and at 
the time the sale was advertised to take place, the sheriff 
exposed the property for sale, sold the same, and made 
his return to the court, showing all the proceedings had 
in the execution of the decree in pursuance of the order 
of sale. We find from an examination of the record no 
sufficient reason why the sale made by the sheriff should 
have been vacated and set aside, on the objections inter- 
posed by appellant to confirmation, and that the order 
entered confirming the sale which is appealed from is with- 


out error. 
AFFIRMED: 


JOHN C. MERRILL V. SravE OF NEBRASKA, 
FILE Juty 10, 1902. No. 12,645. 


1, Food Commissioner: GovERNOR: Deputy: CONSTITUTION. The pro- 
visions of the act of the legislature of 1899, being chapter 35 
thereof (Compiled Statutes, 1901, ch. 33), creating a food com- 
mission, making the governor the food commissioner, providing 
for the appointment of a deputy food commissioner, and defin- 
ing the duties of the officers so provided for, does not contra- 
vene the provisions of section 26, article 5, of the constitution, 
wherein it is declared: “No other executive state office shall be 
continued or created, and the dutics now devolving upon officers 
not provided for by this constitution shall be performed by the 
officers herein created.” 
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Nor does said act conflict with sec- 
tion 11, article 3, of the constitution, declaring “that no bill 
shall contain more than one subject.” 


2. 


3. 


Where a part of an act has been 
declared invalid, and the remainder is complete and perfect in 
all its parts, and is capable of execution, it will. be upheld and 
enforced, unless it is apparent that the invalid part was an. 
inducement to the adoption of the remainder. 


SALARY: APPROPRIATION: INDUCE- 
MENT TO PassaGE. Held, That the part of the act under consid- 
eration relating to an attempted appropriation for the salary 
of the deputy food commissioner, which has been declared in- 
valid, was not an inducing element to the passage of the 
remainder of the act. 


4. 


. 


Error from the district court for Clay county. Tried 
below before Stusss, J. A/firmed. 


Hainer & Smith, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
for the state. 


Hotcoms, J. 


Plaintiff in error, defendant below, was convicted of 
the offense of operating a creamery without having first 
procured from the food commissioner of the state an an- 
nual permit therefor, as provided by section 7, chapter 33,. 
Compiled Statutes, 1901, entitled “Food Commission.” 
He prosecutes error proceedings in this court, contending 
that his conviction is unlawful, for the reason that the 
statute under which the conviction was had is unconstitu- 
tional. No other question is presented by the petition in 
error or in briefs of counsel. 

While it is contended that the statute violates different 
provisions of the fundamental law, chief reliance as to its 
unconstitutionality is grounded on the contention, that 
the act violates section 26, article 5, of the constitution, 
wherein it is provided that “no other executive state office 
shall be continued or created, and the duties now devolv- 
ing upon officers not provided for by this constitution, 
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shall be performed by the officers herein created.” It is 
argued that an executive office called a “food commission” 
is created, and an executive state officer designated as a 
“deputy food commissioner” is provided for, contrary to 
the fundamental law quoted. An examination of the act 
in question in the light of the provisions of the consti- 
tution referred to, compels us to admit there is some 
merit for the contention of the defendant, and in doing 
so we are not to be understood as casting any doubt on the 
soundness of the prior utterances of this court holding 
that new and additional duties may be laid on one or more 
of the present state officers, and that for the purpose of 
efficiently discharging such additional duties, valid legis- 
lation may be enacted, providing for deputies or other 
assistants to aid in the performance of the duties thus 
imposed, without trenching on the provisions of the con- 
stitution heretofore quoted. It is not competent for the 
legislature to create any other executive state office than 
those mentioned in the constitution, or to provide for 
other state executive officers than those recognized by that 
instrument. It is competent for that body to enact all 
needful and necessary laws for the government and wel- 
fare of the people not prohibited by that instrument, and 
to provide especially for the administration and enforce- 
ment of such Jaws by one or more officers of the executive 
department, and also to provide for such deputies or as- 
sistants as seem to be necessary for the discharge of such 
additional duties, if such necessity there be. With these 
preliminary observations, we will consider briefly the act 
under consideration, for the purpose of determining 
whether its alleged unconstitutionality is manifest to and 
beyond that degree of doubt which is required before we 
are justified in annulling an act of the legislature on the 
ground that it conflicts with the paramount law; such 
consideration to be had with special reference to the con- 
struction heretofore placed, on this same section of the 
constitution in the many different prior decisions of this 
court in relation to the subject. 
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The act in question is a part of the laws of the legis- 
lative session of 1899, being chapter 35 thereof, regulating 
the manufacturing and sale of foods, providing for a 
system of reports, inspection and permits, fixing fees for 
the same, and providing penalties for violations of the 
act. We have had occasion once before to consider the 
act in question, and there held that that part thereof 
which attempted to appropriate from the state treasury 
a certain amount as annual salary for the deputy food 
commissioner was unconstitutional and void. State v. 
Cornell, 60 Nebr., 276. It is there said, speaking of the 
act: “The act purports, inter alia, to create a food com- 
mission; to make the governor the food commissioner, 
with authority to appoint a deputy food commissioner at 
a salary of $1,500 per annum, payable monthly, together 
with his expenses actually and necessarily incurred in 
discharging the duties, of his office; to authorize such 
deputy to employ a clerk at a salary not to exceed 
$75 a month; to define the duties of the food commission 
and its commissioners; to require dealers in imitation 
butter and imitation cheese to make reports; to provide 
for permits for dealers and manufacturers of certain ar- 
ticles and for the inspection thereof; to prescribe fees, and 
to provide for their payment into the state treasury and 
penalties for the violation of the provisions of the act.” 
It is especially urged against the validity of this act that 
it in terms and in fact makes the deputy food commis- 
sioner the executive officer of the commission created by 
the act, and charges him with the discharge of the duties 
therein imposed, rather than the governor, who is desig- 
nated as food commissioner, and who is an executive 
officer recognized by the constitution. While, as hereto- 
fore intimated, there is some ground for this contention, 
we are of the opinion that a careful consideration of the 
entire act must lead to the conclusion that the legislation 
is of the same general character, and involves the sanie 
exercise of power, as that of the enactments creating a 
state board of transportation and a state labor bureau, 
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each of which has been declared a valid exercise of legis- 
lative power, and not in contravention of the section of the 
constitution appealed to as forbidding such legislation. 
Much other legislation of the same kind might also be 
referred to, but the above will suffice for all present pur- 
poses. While the deputy food commissioner is given 
authority almost coextensive with the governor as food 
commissioner, a critical analysis of the act discloses that 
he acts only in the capacity of a deputy, controlled by and 
under the direction of the governor, who is primarily 
charged with the duties of enforcing the provisions of the 
act, and who is the responsible officer mentioned and rec- 
ognized as the one upon whom the duty devolves of carry- 
ing out the provisions of the act. The deputy is appointed 
by the governor; holds his office during the pleasure 
of the appointing power; and when acting for and in- 
stead of the governor,—that is as deputy of the food com- 
missioner,—he is given and may exercise equal power and 
authority, subject, however, to the approval of the food 
comniissioner. He is required to give bond, make a report 
to the governor at stated times, and is authorized to ap- 
point a clerk; but these circumstances alone would not 
make him an executive officer. The legislature may, we 
apprehend, prescribe what are the duties of a deputy officer 
as well as the principal. The other provisions of the act 
provide, in substance, that the law shall be enforced by the 
food commission through its duly accredited officers, and 
that the food commissioner shall have control over all of 
the subjects mentioned as coming within the scope and 
provisions of the entire act. 

In In re Ratlroad Commissioners, 15 Nebr., 679, an ex: 
parte proceeding on an inquiry addressed by the legisla- 
ture to the court, it is held in the syllabus that super- 
vision of railroads by a commission would be proper, but 
the power must be conferred on executive officers already 
existing. In the opinion of the judges it is said: “In an- 
swering ¢ke former questions, we have seen that all 


executive power must be enforced by the officers provided 
40 
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for by article 5, as constituting the executive department, 
and that the powers imposed upon railroad commissioners 
by the statute of the state of Iowa (and we presume the 
same to be of other states which have resorted to similar 
legislation) are executive. We know of no constitutional 
inhibition to the imposition of additional executive power, 
as such, upon any or either of the officers constituting the 
executive department, and we do think it within the scope 
of legislative wisdom to frame a law for the regulation of 
the management of railroads nnder the commissioner 
system, with the above limitation as to the personnel of 
the commissioners, and within the limits of the constitu- 
tional powers of government over private or corporate 
rights, which would be capable of enforcement.” In re 
Appropriations, 25 Nebr., 662, is an opinion in answer to 
a similar inquiry, wherein it is held section 26, article 5, 
of the constitution, prohibits the creation of a new execu- 
tive department, but does not prohibit the appointment of 
a deputy by the anditor, treasurer, secretary of state, or 
commissioner of public lands and buildings. In Pacific 
Hapress Co. v. Cornell, 59 Nebr., 364, the question of the 
validity of the law providing for the creation of a railroad 
commission, defining their powers and duties and provid- 
ing for the appointment of secretaries to assist in the per- 
formance of the duties so imposed, is directly presente] 
for decision, and it is there held that such legislation is 
valid, and does not violate section 26, article 5, of the con- 
stitution. It is said in the opinion by Harrison, C. J.: 
“The constitution makers sealed the doorway to any more 
executive state offices, and must have done so, knowing 
and contemplating the future growth and development 
of the state and the consequent birth and existence of fur- 
ther duties; and their manner of disposition of them was 
that the constitutional officers should attend to them. In 
the decision, /n re Railroad Commissioners, supra, the 
right of the legislature to do what afterward was done in 
the law under discussion, was recognized, and one of the 
judges who concurred in that opinion was a member of the 
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constitutional convention, and must have known what was 
the import of the constitution as he listened to, and parti- 
cipated in the debates and considerations of its different 
sections, and gathered information of reasons underly- 
ing, and the meaning embodied in them, which doubtless 
was remembered more or less distinctly at the time of the 
opinion. In three cases in which decisions of this court 
have been rendered, the authority and power of this board 
to act have been sustained. See State v. Fremont, Hh. & M.V. 
R. Co., 22 Nebr., 313, 23 Nebr., 117; State v. Missouri P. RB. 
Co.,.29 Nebr., 550. The validity or constitutionality of the 
law of the creation of the board was not discussed. It was 
necessarily involved, as, if the law was invalid, there would 
exist no authority by it to act. We are satisfied that the 
law is not invalid for being, in the particulars noticed in 
the attack herein made upon it, repugnant to the provi- 
sions of the constitution, to which attention has been 
challenged, and that in the cases cited it has been, in 
effect, declared not invalid.” Again in Nebraska Tele- 
phone Co. v. Cornell, 59 Nebr., 737, adhering to the same 
rule of construction, it is said by SuLLiIvaAn, J., speaking 
of the opinion in 15 Nebr., 679, and of the subject gener- 
ally: “We are aware that this case [/n re Railroad Com- 
missioners, 15 Nebr., 679] is not a decision in the tech- 
nical sense of the term. But it represents, nevertheless, 
the best judgment of the members of the court upon a mat- 
ter likely to come before them at some time for adjudica- 
tion. It has been acquiesced in and accepted by every 
departnient of the government, and by the peopde, as a 
guide of conduct and a rule of action. To discredit it now 
would be to open Pandora’s box, and turn loose a brood of 
evils, without the means at hand to cope successfully with 
them. This court on several occasions has taken juris- 
diction of causes and decided controversies involving 
large intercsts on the assumption that the act of 1887 was 
a valid and enforceable law. See State v. Fremont, FH. & 
AL. V. R. Co. 22 Nebv., 313, 23 Nebr., 117; State v. Mis- 
sourt P. R. Co., 29 Nebr., 550; Chicago B. & Q. R. Co. v. 
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State,50 Nebr., 399.” Lastly, in the case of State v. Eskev, 
64 Nebr., 600, it is held: “The act of 1887 imposing 
the duties of labor commissioner on the governor of 
the state, and providing for the appointment of a 
special deputy to assist in discharging them, is not - 
in violation of section 26, article 5, of the state con- 
stitution.” Commissioner Hastines, who wrote the opin- 
ion, says: “The form of the act of 1887, “fo provide and 
continue a bureau of labor and industrial statistics and de 
fine the duties of its officers’ (Session Laws, 1887, ch. 47), 
was unquestionably adopted to avoid the provisions of the 
state constitution (sec. 26, art. 5) that no other executive 
state office should be continued or created, and that the 
duties devolving upon officers not provided for by the con- 
stitution should be performed by the officers therein cre- 
ated. The objection to the act is that it authorizes the 
governor, who is named as commissioner, to perform his 
duties, as set forth in the act, by deputy. It amounts to a 
contention that the authorization of deputies for the state 
officers, pamed in the constitution, is prohibited. The state- 
ment of the proposition seems to carry with it its own refu- 
tation. The practice of employing deputies in such offices 
has not arisen since the adoption of our constitution of 
1875. It was certainly well known to the distinguished 
nen who drafted that instrument, as well as to the voters 
to whom it was submitted. If they had meant to forbid 
any such practice, they would have done so in direct terms. 
The objection that the act is unconstitutional because the 
duties provided in it may be performed by deputies, can 
not be sustained.” . 

It is urged that because we decided in the case of State 
v. Cornell, 60 Nebr., 276, that the deputy food commis- 
sioner is an officer of the state government and not a mere 
employee, that this is in effect a decision that a new exeeu- 
tive office has been attempted to be created in violation 
of the constitution. That decision, we think, goes no fur- 
ther than to say that the deputy food commissioner is an 
officer of the state government, the same as any other dep- 
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uty to other state executive officers, within the purview 
and meaning of section 19, article 3, of the constitution 
relative to appropriations for the salary of the officers of 
the government. The deputy food commissioner may very 
properly be an officer of the state government as distin- 
guished from an employee, but yet not be an executive 
officer who is not recognized by the constitution. We 
therefore conclude that the act in question is not void be- 
cause of its supposed conflict with the provisions of the 
section of the constitution quoted. 

It is also argued that the act under which the defendant 
was convicted violates section 11, article 3, of the consti- 
tution, declaring that “no bill shall contain more than one 
subject.” The argument is grounded on the theory that 
the part of the act which attempts to make an appropria- 
tion for the salary of the deputy food commissioner is a 
distinct and different subject from the main one contained 
in the act. We can not so regard it. An act may require 
an appropriation for its enforcement, and may very prop- 
erly include the chief legislation, and the appropriation to 
carry it into effect, all as parts of one general subject. 
This is prohibited only where the appropriation is for the 
salary of an officer of the state government, which the con- 
stitution says shall contain no provision on any other sub- 
ject than that of making the appropriation. While the 
part of the act making the appropriation has been declared 
void, it was not because it contained different and distinct 
subjects, but because of the provisions of the constitution 
last referred to. Were it not for this provision, the act 
would doubtless have been held valid in all its parts, not- 
withstanding the other provisions of the constitution to 
the effect that no bill shall contain more than one subject. 

It is also urged that because a part of the act has been 
declared invalid, the whole must fall, on the proposition 
that the invalid part was an inducement to the passage 
of the remainder. We are not impressed with the force 
of this argument. The act is complete, symmetrical and 
perfect in all its parts, without an appropriation for the 
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salary of the deputy food commissioner. Nor can we be- 
lieve that the attempted appropriation of the salary was 
an inducement to the passage of the act. The legislature 
doubtless, in its wisdom, regarded such an act as necessary 
for the welfare of the citizens of the state, and the appro- 
priation of the salary of the deputy food commissioner was 
merely an incident, an ill-advised attempt to provide by 
the same act compensation for the services of the deputy 
food commissioner, when by the constitution, such an ap- 
propriation should be contained in an act devoted ex- 
clusively to the subject of appropriations. In Scott v. 
Flowers, 61 Nebr., 620, 622, it is held that where there is 
a conflict between an act of the legislature and the con- 
stitution, the statute must yield to the extent of the re- 
pugnancy, but ‘no further; and if the residue is intelligible, 
complete, and capable of execution after striking out the 
invalid part, it will be upheld and enforced except in cases 
where it is apparent that the rejected part was an induce- 
ment to the adoption of the remainder. 

It can not, we think, be said that the appropriation part 
of the act which has been held invalid was, in any view of 
the subject, a material factor or inducing clement to the 
general legislation enacted by the legislature, resulting in 
the creation of the law now under consideration. The 
judgment pronounced against the defendant is under the 
provisions and in pursuance of validly enacted legisla- 
tion, and should therefore be allowed to stand. The judg- 
ment is accordingly 

AFFIRMED. 


Note.—Constitution.—Limitation on Number of State Officers.—Decisions 
of Court ThereonThe proper construction to be placed upon the 
constitutional restriction of the number of officers, has been a 
mooted question until the filing of this opinion. Hence this opinion 
marks an epoch. One party of strict constructionists have main- 
tained these restrictions to be absolute—no state officer other than 
those mentioned in the constitution. They have reasoned that the 
constitution should be interpreted by the circumstances under which 
it was adopted and the history of the times. At the adoption of 
the constitution, the state did not contain to exceed one-eighth of 
its present population; and the terrible scourge of the Rocky Moun- 
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tain locust had left Nebraska in the condition that Egypt was left 
by the Mosaic locust. It was argued, the restriction as to the num- 
ber and the salary of officers was to save expense to the taxpayers. 

On the other hand it was argued that the constitutional convention 
must have recognized the necessity for official arms; that a police- 
man was a state oflicer (Vewport v. Horton, 22 R. 1., 196, 50 L. R. A., 
330); that the warden of the penitentiary, the superintendents of the 
several asyiums and the chancellor of the university were, all of 
them, state officers; that the policeman, the warden and the super- 
intendents were arms of the chief executive, whose duty under the 
constitution required him to take care that the laws were faithfully 
executed, but who could not be expected to manually perform the 
duties of an inferior functionary. 

The strict constructionists replied that the latter construction 
would enable the legislature to create offices ad infinitum, and, by 
making the governor a second Briareus, defeat the very purpose of 
the constitutional restriction. 

The decisions bearing upon this point, are interesting. 

Railroad Commissioners.—The legislature has no power under the 
constitution to create railroad commissioners. The supervision of 
railroads by commissioners would be proper, but the power must 
be conferred on executive ofticers already existing. In re Ruilroad 
Commissioners, 15 Nebr., 679. 

The creation of the board of transportation and the defining of 
its powers by the legislature is not in conflict with section 26, article 
5, of the constitution, which forbids the legislature to create any 
executive state office. Nebraska Telephone Co. v. Cornell, 59 Nebv., 737. 

The Word “Clerk.”—*There shall be no allowance for clerk hire in 
the offices of the superintendent of public instruction and [the] 
attorney general.” Constitution, art. 5, see. 24. In construing this 
part of the constitution a judge who was a member of the convention 
which framed that constitution, defines (he word clerk as ‘a person 
employed in an office, public or private, for keeping records or 
accounts”; and the conrt held that the word did not include a dep- 
uty, an assistant or a stenographer. In re Appropriations for Deputies, 
ete., 25 Nebr., 662, 669. — 

Supreme Court aud [ts Officers—tiIn determining a question of the 
power of the legisluture as to fixing the number of district judges, 
MAXWELL, C. J., held that section 13, article 1, of the constitution, 
that “All courts shall be open, and every person, for any injury done 
him in his lands, goods, person, or reputation, shall have remedy by 
due course of law, and justice administered without denial or delay,” 
would be meaningless unless the legislature was clothed with power 
to furnish the necessary tribunals for the prompt disposition of 
cases pending in the courts. In re Groff, 21 Nebr., 647, 661. This, 
however, is a dictum. . 

The constitution of Nebraska provides: “There shall be appointed 
by the supreme court a reporter, who shall also act as clerk of the 
supreme court, and librarian of the law and miscellaneous library 
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of the state.” Art. 6, sec. 8. By an act approved June 24, 1867 (Gen- 
eral Statutes, 1873, p. 990), the office of state land commissioner was 
ereated. The duties were imposed on the state auditor and the 
salary fixed at $1,000. It was claimed that the constitutional limita- 
tions repealed the statutes, and the auditor could not draw this 
salary afier the adoption of the constitution of 1875. But the su- 
preme court held otherwise. State, ex rel. Weston, v. Liedtke, opinion 
by Cons, J., filed January 8, 1880. See Complete Record D, pages 
333-336. his opinion was never published in the reports. But on 
the strength of it Frederick A. Liedtke, auditor, paid Guy A. Brown, 
reporter and ex-officio clerk and librarian, a salary as librarian. But 
the supreme court held in another case that expenses incurred by the 
reporter in preparing copy, reading proof, and packing and _ ship- 
ping are not properly chargeable against the appropriation made 
by the legislature for the payment of said volumes; the salary paid 
to the reporter, is exclusive of any and all modes of compensation 
for work on the reports. In re Brown, 15 Nebr., 688. To steer be- 
tween Scylla and Charybdis (the two last cases cited), it was the 
practice, for twelve years, to appoint a man deputy librarian, and 
then have him act as court reporter. No clerk since Guy A. Brown 
has given personal attention to editing the reports. ; 

The functions of the supreme court commissioners were held con- 
stitutional. In re Supreme Court Commissioners, 37 Nebr., 655; Ran- 
dail v, National Building & Protective Union of Minneapolis, 43 Nebr., 876. 
—W. F. B. 


Ppart RANDOLPH Vv. STATE OF NEBRASKA, 
FirLep JuLy 10, 1902. No. 12,696. 


1. Jury: CHALLENGE For CAUSE: REGULAR PANEL: SPECIAL VENIRE: 
Cope or Crvit ProcepuRE: CHALLENGE TO ARRAY: SITTING AT 
SAME TeRM. It is not a good ground of challenge for cause, 
under the provisions of section 665, Code of Civil Procedure, 
that a juror who has been summoned on the regular panel, 
which has been quashed on a challenge to, the array, has again 
been summoned under a special venire at the same term of 
court; nor would the challenge be good had the juror sat in 
a cause tried at the same term of court before the challenge 
to the array was sustained. 


2. Special Venire: Quasnina PANEL. Alleged irregularities in the 
issuance of a special venire after the quashing of the regular 
panel of jurors, which have in nowise been called to the atten- 
tion of the trial court, nor mentioned in the motion for a new 
trial, can not be considered in the appellate court on review 
by proceedings in error. 


3. Admission of Evidence: Error. Alleged error in the admission 
of certain evidence, examined, and found not well taken. 
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4. Forgery: Ficririous Name. The signing of a fictitious name of a 
‘ person to an instrument which is the subject of a forgery, with 
an intention to defraud, is a false and fraudulent making of 

i such instrument, and constitutes the offense of forgery. 


’ Error from the district court for Merrick county. 
Tried below before HOLLENBECK, J. Affirmed. 


W. T. Thompson, for plaintiff in error. 


Frank N. Prout, Attorney General, Norris Brown and 
George W. Ayres, for the state. 


. i 
i ft 


HLOLCOMB, J. 


The defendant was informed against and convicted of 
forging and uttering a forged check for the payment of the 
sum of $76.50. By proceedings in error, he brings the rec- 
ord of his conviction here for review. 

The ruling of the trial court on his challenge to certain 
proposed jurors for cause, who were impaneled to try the 
question of his guilt, is assigned as error. The three jur- 
ors were challenged for cause on the ground that they had 
been summoned to attend court, and had attended as jur- 
ors, within two years next prior to the time they were 
ealled in the case at bar,-and the challenges interposed, 
and were therefore disqualified under the provisions of 
section 665 of the Code of Civil Procedure. This section 
provides, in substance, that it shall be a sufficient cause 
of challenge to any juror called to be sworn in any cause 
that he has been summoned and attended said court as a 
juror at any term of said court held within two years prior 
to the time of such challenge. The force and effect of this 
section of the statute have been considered and construed 
in the cases of arion v. State, 20 Nebr., 233; Wiseman v. 
Bruns, 36 Nebr., 467; and Coil v. State, 62 Nebr., 15, and 
we need not now further elaborate thereon. The facts, as 
disclosed by the record and voir-dire examination, which 
it is claimed disqualified the jurors when challenged, ap- 
pear to be that the three several jurors had been sum- 
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moned as a part of the regular panel to appear at the same 
term of court at which the defendant was tried, and on 
the defendant’s application, by a challenge to the array, 
the regular panel summoned to serve at that term was 
quashed. One of the jurors, it appears, had served in one 
action which had been tried before the quashing of the 
panel. After the challenge of the defendant to the array 
had been sustained, and the regnlar panel quashed, the 
three jurors objected to were summoned on a special venire 
ordered by the district court. The alleged disqualifiea- 
tion does not, in our judgment, come within the provisions 
of the statute referred to. The statute says summoned 
and attended as jurors at a term of court held prior to the 
time the challenge is interposed. These jurors had been 
illegally selected and summoned for the same term at 
which the defendant was tried, and one had served in one 
cause tried before the trial of the defendant. Such facts 
would not render them disqualified, by reason of the stat- 
ute mentioned, from serving as jurors in any cause tried 
at any time during that term of court. No error was, 
therefore, committed in the rulings complained of. 

Some complaint is made as to the issuance of the special 
venire after the quashing of the regular panel; but as no 
objection was made in the trial court, and its attention in 
nowise called to the alleged irregularity, nor was the mat- 
ter inentioned in the motion for a new trial, we can not, 
therefore, now consider it. 

Complaint is made because of the admission of certain 
evidence wherein the complaining witness was allowed to 
testify that he registered in a book he kept for that pur- 
pose the name given by the defendant as buyer of certain 
property given in exchange for the check at the time of 
uttering the instrument, which was the name of the payee, 
and which was indorsed on the back of the check when it 
was transferred to the complaining witness. The evidence 
was but a part of the transaction connected with the trans- 
fer of the alleged forged paper from the defendant to 
the complaining witness, which constituted the offense 
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charged, of uttering and publishing the forged paper, and 
was admissible as a part of the res geste. The statement 
was also only an incident to the testimony of the witness 
regarding the main fact sought to be proved, as to the 
name the defendant represented himself to possess at the 
time he disposed of the forged instrument, concerning 
which it was altogether proper to give testimony. 

It is also argued that the evidence is insufficient to sus- 
tain a verdict of guilty of forgery and uttering a forged 
instrument. To support this contention, counsel relies,’ 
if we understand him correctly, on the proposition that 
the signing of a fictitious name to’ an instrument which 
may be made the subject of a forgery would only be a 
fraud and would not constitute the crime of forgery. We 
can not assent to this doctrine. We think the rule is well 
settled, and it is supported by authority, that by signing 
falsely and fraudulently the name of a fictitious person 
to an instrument, such as a check, promissory note, etc., as 
well as that of a real individual, in both cases there being 
an unlawful and criminal purpose to defraud, the offense 
of forgery is committed. 1 Bishop, Criminal Law, sec. 572, 
and vol. 2, sec. 543. Says the supreme court of Michigan, 
in a case very similar in its general aspects to the one at 
bar: “It is next argued that the names to the order were 
fictitious, and therefore the crime of forgery was not com- 
mitted. The common-law definition of ‘forgery’ is a ‘false 
making, or a making malo animo of any written instru- 
ment with intent to defraud.’ The present case is clearly 
within this definition. The authorities, moreover, lay 
down the rule as follows: ‘Signing fictitious names, or 
the names of nonexisting firms or persons, to an instru- 
ment, with an intention to defraud, is a false making 
and constitutes forgery.’” People v. Warner, 62 N. W. 
Rep., 405. In support of the same doctrine may be 
cited Davis v. State, 29 S. W. Rep. [Tex. Cr. App.], 478; 
State v. Hahn, 38 La. Ann., 169; State v. Vineyard, 40 
Pac. Rep. [Mont.], 173; State v. Wheeler, 10 L. R. A. 
|Ore.], 779, and authorities cited in the foot-notcs. Com- 


524 NEBRASKA REPORTS. [ Vou. 65 


State v. City of Alliance. 


monwealth wv. Chandler, Thatcher’s Criminal Cases, 
[Mass.], 187. 

In any view of the case, the evidence is amply sufficient 
to sustain the verdict of the jury; and, the record being 
free of prejudicial error, the judgment of conviction 
should be affirmed, which is accordingly done. 


AFFIRMED. 


Note.— Forgery.— Fictitious Name.—Evidence.—As to forgery and 
falsely personating another, see 2 Russell. Crimes [ed. 1896], 575, 
770; as to forging of receipt, see same, Appendix M. In case of 
a forged receipt, it is proper to inquire into the pecuniary condi- 
tion of the person in whose favor the said receipt purports to have 
been given, at or about the time of the date of the receipt. State 
nr. Henderson, 29 W. Va., 147. Where the forged name is supposed to 
be fictitious, the testimony of a police officer acquainted in the 
place where the person is supposed to live is competent to show 
that no such person lives there. The extent of his search and his 
opportunities go to the weight and not to the competency of the 
testimony. State v. Hahn, 38 La. Ann., 169; People rv. Sharp, 53 Mich., 
523. To rebut the presumption of innocence through ignorance, 
previous statements made by the defendant, relating to other forged 
papers in his possession prior to the commission of the offense, 
are admissible in evidence. The King v. Mahukaliilii, 5 Hawaiian 
Rep., 96. A person may be guilty of forgery in fraudulently signing 
his own name, when it is identical with the person who should 
have signed. United States v. Long, 30 Fed. Rep., 678. The last case 
was where a person presented a money order payable to a person 
with the same name as himself. The gravamen of the offense is the 
fraudulent intent.—W. F. B. 


STATE, EX REL. I". C. BROCKETT ET AL., Vv. City OF ALLIANCE 
ET AL. 


FILED JULY 10, 1902. No. 12,742. 


J. Liquors: License: Ciry: Councth: GRANT: IssuANCE: ADJOURNED 
MEETING: REVOCATION: QuERE. Whether a city council which 
has by order granted a license to an applicant to sell intoxi- 
cating liquors, no formal lieense having been issued, can at 
an adjourned meeting some two weeks later reconsider their 
action granting such license and reject the application, without 
notice 1o the applicant, guerc. 
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2. License: RerusaL: Discretion. It is within the absolute discre- 
tion of the licensing authorities to refuse a license to all 
applicants therefor in any county or municipality of the state. 


2. Liquor Traffic: LicENSE: REGULATION: QUASI-JUDICIAL CAPACITY: 
APPEAL, Where the traffic is licensed and regulated in pur- 
suance of the law regulating the sale of intoxicating liquors, 
and ordinances of the municipalities of the state, those author- 
ized to grant a license to such as apply therefor, in passing 
on 2n wpplication, ach in a quasi-judicial capacity; and from the 
action taken thereon an appeal lies to the district court by 
any party interested in such application, 


4. Licensing Authorities: Lrgan DiscRETION: ARBITRARY ACTION. 
Such licensing authorities, ‘in passing on applications for 
license, can exercise only a legal discretion, and have not a 
right to exercise arbitrary and capricious discretionary power 
regarding such application. 


5. Writ of Mandamus. Held, in the case at bar, that the relators 
are entitled to a writ of mandamus to correct an abuse of 
arbitrary exercise of authority. 


Error from the district court for Box Butte county. 
Tried below before Westover, J. Reversed. 


William Mitchell, R. C. Noleman, Thomas J. Doyle, 
George W. Berge and Wright & Stout, for plaintiffs in 
error. 


R. C. Noleman, William Mitchell and Doyle & Berge: 


Two distinct legal questions are presented by this 
record : 

1st. Under the Ames Law, can a board authorized to 
grant license, after having declared itself in favor of 1i- 
cense, and having granted license to certain licensees, arbi- 
trarily refuse license to other applicants, who have strictly 
complied with the requirements of the law, and entitled 
to license save for the caprice of the board? 

2d. Can a licensing board, after having granted a li- 
cense and having directed the same to issue, and having 
approved the bond, and having accepted the license money, 
and after the licensee, upon the strength of these several 
acts of the board, has purchased a stock of liquors and 
other things necessary to conduct the traffic, arbitrarily 
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cancel the order granting the license, at an adjourned 
meeting, after an interval of a fortnight, without the 
knowledge of the licensee and without notice to him? 

The first question should be answered in the negative 
and we cite Ha parte Levy, 43 Ark., 42, in support of our 
position. 

Under the second head, it is not necessary to cite au- 
thority. The licensee had acquired a vested right, of 
which he could only be deprived by his own wrongful act. 


Carl C. Wright and John F. Stout: 


When this grant of power was made by the council, and 
the city by its authorities received the money, the grant 
was complete, and it could only be taken away in a method 
provided by statute, which clearly provides that the li- 
cense shall be revoked or annulled only upon notice to the 
party holding the same. rue, the license is not strictly a 
contract; and it may not be a property right; but it is a 
privilege which, once granted, can not be taken away 
without a hearing. This is clearly recognized in the stat- 
ute which gives the board a right to revoke the permit to a 
druggist, which is not paid for as a license, at any time— 
without notice; but a distinction is made in case of a 
license for which a fee is paid. 

In the case of Martin v. State, 23 Nebr., 371, the court 
in the majority opinion held that a license might be re- 
voked after a conviction in the justice or police court with- 
out further notice to the licensee, but that was upon the 
theory that in the trial and conviction the licensee had 
had an opportunity to be heard, and because the judgment 
of conviction was binding upon him. ‘The reasoning of 
Justice MAXWELL, however, in his dissenting opinion, is 
much more consonant with established principles of law. 
Both the majority and the dissenting opinions recognize 
the fact that when the grant has once been made of the 
privilege to sell intoxicating liquors, it is a right of such 
character that the law recognizes that it shall not be re- 
voked except for cause upon a hearing. It is claimed, 
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however, that since the action of the council granting the 
license was reconsidered at an adjourned meeting, that it 
was within the power of the council to control its own 
acts until the adjournment sine die of the session. There 
is no question but that a city council may reconsider and 
change its action at an adjourned meeting the same as 
though done at the meeting at which action is first taken. 
There is also no question that in case no rights of third 
parties have intervened that the council may at any time 
undo what it has done. The question in this case, how- 
ever, is entirely different. The conncil’s action in the mat- 
ter was complete. It had done all it had to do. It had 
granted the license and ordered it issued. The city by its, 
other authorities had acted upon this order and received 
the money for the license. After this had been done the 
licensees had invested large sums of money in reliance 
upon the action of the council. Their right under the 
grant of the council had become complete and in reliance 
thereon they had been put in such a situation that it is 
impossible for the council to put them in statu quo. 


W. G. Simonson, Michael F. Harrington and Nathan K. 
Griggs, for defendants in error. 


Simonson filed no brief. 


Harrington and Griggs argued orally that an ad- 
journed meeting of the beard was a part of the 
original sitting; that it was the duty of the licensee 
to take cognizance of all adjournments without further 
notice; that, the two meetings—the original sitting and 
the session on adjournment—being an entirety, it was in 
the power of the board to undo that act in their qzasi- 
judicial capacity. They were in this respect like a district. 
court. The same argument might be made for a litigant 
before a district court that had been made for this licensee. 
Suppose a session of the district court for Rox Butte 
county is called for the month of January, 1902; and at 
that time a decree is entered fixing the title to certain real 
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property in it. The term is adjourned till July; and, in 
the meantime, A places thousands of dollars of improve- 
ments upon the real estate, will those improvements oust 
the court of jurisdiction to set aside its decree? The 
licensee in this case may be able to recover his license 
money. We are not, however, trying an action for money 
had and received or a suit in eqnity. It is simply the 
right of the board to revoke this license. 


HOLcoMps, ». 


The relators prosecute error proceedings from an order 
of the district court for Box Butte county denying their 
applications for peremptory writs of mandamus against 
the respondents, and dismissing at their cost the three 
several actions brought for the purpose of obtaining such 
writs. By agreement of all parties in interest, the three 
several actions were consolidated and pro outed as one 
suit, the law and the facts being equally applicable to 
each, and the writs prayed for being identical, save as to 
the names of the relators; and the right to have the writs 
issued is based substantially on the same erounds in each 
application. The facts are all agreed to and stipulated 
in the record. The questions involved and presented to us 
for consideration are purely matters of law. The subject 
of the controversy is in respect of the granting of licenses 
to the relators by the municipal authorities of the city 
of Alliance, a city of less than 5,000 inhabitants, to sell 
intoxicating liquors therein for the current fiscal year. 
The case presents a twofold aspect, one of which is 
whether, when a city council has granted a license to sell 
intoxicating liqnors, after full and dune compliance with 
all of the requirements of chapter 50 of the Compile 
Statutes regulating the sale of intoxicating liquors and th. 
ordinances of the city regulating the granting of licenses, 
the city council may, at an adjourned sitting, some two 
weeks later, without notice to the applicants and without 
giving any reason therefor, rescind and revoke its previous 
order granting such licenses, and reject the application. 
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The other question is whether, when the city council has 
enacted an ordinance for licensing and regulating the sale 
of intoxicating liquors within the corporate limits of the 
municipality, and is granting licenses to different appli- 
cants, it may arbitrarily and capriciously, through mere 
whim, favoritism, or prejudice, and without reason or 
cause, discriminate against an applicant in every way ad- 
mittedly qualified, and who has complied with all the re 
quirements of law and the ordinances of the city, and 
against whom no objections, remonstrances or protests are 
presented, and refuse to grant to such applicant a license, 
while granting the same to others. It is argued with a 
degree of plausibility, and with citations of authorities of 
respectability in support of the position, that whether a 
license shall be granted to any individual rests in the dis- 
cretion of the licensing authorities, and that such discre- 
tion is absolute, unlimited and beyond the control of any 
other power. 

It appears from the stipulated facts in the case at bar 
that on May 6 the city council, after full compliance with 
all the requirements of the law on the part of the relators, 
entered an order granting licenses to them on their several 
applications, and also to three others residing in the city . 
who were desirous of engaging in the same business. The 
licenses were granted after hearing, and in pursuance of 
an ordinance of the city duly enacted for such purpose. 
The city council then adjourned its meeting until the 20th 
of the same month. The mayor, whose duty it was, with 
the city clerk, to sign the licenses so granted to relators 
by the city council, refused to sign the same, and no formal 
licenses were issued. On May 20, at the adjourned meet- 
ing of the city council a motion was made to reconsider 
and rescind the action taken on May 6 in granting licenses 
to the relators; two members voting in favor, and one 
against the motion, which was declared adopted. The 
city council was at the time composed of four members, 
and the mayor as an ex-officio member; one of the coun- 
cilmen being absent. No reason is assigned for the city 
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council’s action last taken, and none appears to exist. The 
action was manifestly the result of an arbitrary exercise 
of power by the members of the city council, who favored 
the motion to reconsider, so as to deprive the relators of 
the privilege of engaving in the business, not because there 
was any objection which would not apply equally to the 
others who had been granted a license, but from motives 
undisclosed; it being contended that no reason of a sub- 
stantial character was required to be assigned as a basis 
for the action taken. It is admitted that the relators had 
expended large sums of money in buying stocks of liquors 
and preparing to engave in the business, relying on the 
faith of the order of the city council of May 6 granting 
them licenses on their application to engage in such busi- 
ness. It is argued that because the meeting of the city 
council of May 20th was in pursuance of an adjournment 
of the meeting of May 6th, and no formal license had is- 
sued, the city council might properly reconsider its former 
action, and reject the several applications of the relators. 
The council could, we think, reconsider and revoke its 
action taken prior thereto at the same meeting, where no 
rights have attached, and the action taken which is sought 
to be reconsidered has not been acted on. Dillon, Munici- 
pal Corporations [3d ed.], sec. 290, and authorities cited. 
The relators were not authorized to engage in the busi- 
ness until licenses were issued. The money paid as license 
fees did not belong to the city before the licenses were 
issued, and to that time was subject to the order of the 
relators. State v. City of Lincoln, 6 Nebr., 12. With- 
out, however, passing directly on the question first called 
to our attention, we pass to the second, which, in our view 
of the case, must finally dispose of the rights of the liti- 
gants in the present proceeding, as presented to us by the 
record. 

This phase of the litigation is fairly presented by the 
issues, has been exhaustively argued by counsel, and its 
determination appears essential to a proper disposition of 
the case. It is quite important to know and determine 
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whether or not, in granting a license to sell intoxicating 
liquors under the law of this state, the licensing authori- 
ties after they have determined to grant licenses in a par- 
ticwlar locality or municipality have an uncontrolled and 
unlimited discretion, without reason or cause for the basis 
of the action taken, to arbitrarily grant a license to one 
individual and refuse to another equally well qualified, or 
whether the discretion reposed in them is a limited one, 
and must be exercised on some rational ground, as distin- 
guished from mere caprice. In the case at bar. no reason 
is given for the action taken by the city council in recon- 
sidering its prior action granting the relators license to 
engage in the liquor traffic, and, by the stipulation of facts, 
no reason of a substantial character did exist as a cause 
for the action taken. If the discretion thus exercised is an 
unlimited one, then, so far as the present phase of the case 
is concerned, the relators are without remedy, and the 
action so taken is final. It is the settled law of this state, 
as well as in many other jurisdictions, that whether the 
traffic in intoxicating liquors shall be licensed by the li- 
censing authorities of a political subdivision of the state, 
or the municipalities thereof, rests absolutely and entirely 
in the discretion of such bodies, and in the exercise of such 
discretionary power there is no control or limitation by 
any other power. State v. Cass County, 12 Nebr., 54. But 
may it be said that a licensing board has the same abso- 
lute discretionary power to grant to one a license, and 
refuse another? 

Will the statute regulating the sale of intoxicating liq- 
uors in this state bear the construction that after the au- 
thorities have determined to authorize the sale of intoxi- 
cating liquors under the regulations provided for by law, 
they may, arbitrarily and without any reason therefor, 
grant a license to whomsoever they choose, who have com- 
plied with the law, and refuse it to whomsoever they may 
say it does not please them to have the applicant engaged 
in the traffic? Can they grant a license to a favorite indi- 
vidual,—give him the exclusive privilege to engage in the 
traffic,—and refuse a license to all others? 
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It is provided by section 1 of chapter 50, that first there 
shall be a petition setting forth the character of the appli- 
cant, where the proposed sale is to take place, and other 
formalities, and the number of freeholders which is re- 
quired in order to make a valid petition. By section 2 
public notice of the hearing of the petition is provided for, 
and when all of the essential prerequisites have been com- 
plied with, a license may be granted. By section 25 it is 
provided that the corporate authorities of all cities and 
villages shall have power to license, regulate and prohibit 
the giving away and sale of intoxicating liquors in such 
cities or villages; such corporate authorities to comply 
with and be governed by all of the provisions of chapter 
50 in regard to the granting of license. By subdivision 9, 
section 69, article 1, chapter 14, it is provided that cities 
of the second class of less than 5,000 shall have power by 
ordinance to license, regulate and prohibit the selling or 
giving away of intoxicating liquors within such city; the 
license not to extend beyond the municipal year in which 
it is granted, and such corporate authorities to comply 
with the general laws of the state relative to the sale of 
intoxicating liquors. By section 4 of chapter 50 it is pro- 
vided that on the hearing of any case arising under the 
provisions of sections 2 and 3, compulsory process for the 
attendance of witnesses may be had, the testimony on the 
hearing reduced to writing; and, if any party feels himself 
agerieved by the decision made in the case, he may appeal 
to the district court, and such appeal be decided by the 
judge of such court. It is logically deducible from the 
foregoing that the legislative intendment relative to the 
sale of intoxicating liquors in this state is that the traffic 
is prohibited except where the privilege to engage in it is 
granted by the local authorities; that whether the traffic 
shall be licensed in any particular county or municipality 
rests exclusively with the body empowered to grant a li- 
cense, and their discretion in refusing to grant a license 
to engage in the traffic can in nowise be interfered with; 
that, where the traffic is licensed, whether or no a license 
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shall be granted to any individual rests in the discretion 
of the licensing power, to be determined on the applica- 
tion of the party desiring a license, after a hearing,—such 
discretion to be exercised in a quasi-judicial capacity; 
that when action is taken on any application for a license, 
any party interested may appeal from such action to the 
district court, and there have the cause reviewed, and the 
question determined as to whether or not, under the evi- 
dence in that particular case, the applicant is entitled, - 
under the law, to have a license granted him. The views 
just expressed are fully sanctioned by the prior utterances 
of this court in the case of Waugh v. Graham, 47 Nebr., 
153, 160, where Mr. Justice HARRISON quotes approvingly 
the utterances of the trial court in its findings, as follows: 
“The evident meaning of the language used * * * was 
that in the matter of the hearing on the application for a 
liquor license the excise board did not act ministerially, 
but judicially, and after listening to the evidence, exer- 
cised their discretion or judgment in determining whether, 
in view of all the facts and circumstances, a license should 
be granted or refused, and that if the appellate or district 
court, after scanning all the same testimony, reached a 
different conclusion on any vital point involved, the decis- 
ion of the excise board must be reversed as a wrong exer- 
cise of the right to decide, of the discretion vested in it, or 
if the court’s conclusions agreed with those of the board, 
its judgment must also agree.” Continuing, says the 
author of the opinion: “It is clear that the licensing body 
is vested with discretionary power; that its action is judi- 
cial and not merely ministerial. ‘In far the greater num- 
ber of states the doctrine is now well settled that the court 
or board charged with the duty of issuing licenses is vested 
with a sound judicial discretion, to be exercised in view 
of all the facts and circumstances in each particular case 
as to granting or refusing the license applied for. The 
principle is that the licensing authorities act judicially, 
and not merely in a ministerial capacity. In determining 
the nature as well as the existence of this discretion much 
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will depend upon the language of the local statute, and 
this, of course, should be carefully scrutinized; but the 
general disposition, under al] the diverse forms of statu- 
tory provisions, is to leave a wide margin of discretion to 
the court or board hearing the application, ”—citing 
Black, Intoxicating Liquors, p. 211, sec. 170; State v. Cass 
County, 12 Nebr., 54. 

It would seem to be a vain and useless thing for the 
legislature to provide for an appeal from the action of the 
licensing board to the district court, and there have the 
case heard on appeal, and a proper judgment entered, if 
the discretion of the licensing body was unlimited, and 
to be exercised arbitrarily according to the uncontrolled 
will of that body. Nor do we think the different sections 
of the statute regarding the subject, when construed to- 
gether, are susceptible of such a construction. If the licens- 
ing board acts quasi-judicially, as has been repeatedly 
held they do, it would seem there must be a rational basis 
for the action taken, and a reason given based upon the 
evidence or facts and circumstances of which the board 
may legally take cognizance, such as may be reviewed and 
considered by the appellate court in the determination of 
the correctness of the conclusion reached by such tribunal. 
While the authorities are not entirely harmonious on the 
subject, a caveful consideration of many of them leads us 
to conclude that on principle there is not a great diverg- 
ence of opinion; that almost all the decisions of the courts 
of last resort recognize the principle that whether the traf- 
fic shall be licensed in a particular political subdivision or 
municipality rests absolutely in the discretion of the 
licensing body, but where the traffic is sought to be con- 
trolled and regulated by licensing those engaged in it, the 
discretionary power to grant or refuse a license is a legal 
discretion having law and reason for its basis, and that 
arbitrary action may be controlled by the writ of man- 
damus. Says Black, Intoxicating Liquors, section 171, 
“The discretion to be exercised in granting or refusing li- 
censes, is a sound judicial discretion, to be determined, in 
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its exercise, by the facts and circumstances of each case. 
It is not the arbitrary will of the judge; it must rest on 
reasons. It would be improper to grant a license to any 
applicant without investigating his qualifications. And it 
would ‘be equally improper to refuse a license to any ap- 
plicant from mere prejudice or caprice, or without any 
reason whatever. The limits of the discretion are marked 
out by the law, and to exceed them, on one side or the 
other, is an abuse of power.” In State v. Hanlon, 24 Nebr., 
608, 612, it is said: “The granting of a license nnder the 
provisions of law which we are now considering, is a mat- 
ter of discretion on the part of the board controlling the 
municipal body in question; this discretion is not an arbi- 
trary one, but is controlled by many and appropriate pro- 
visions of law. This discretionary power arises and be- 
comes operative as to each particular case only, upon the 
applicant placing himself in the situation entitling him to 
consideration as an applicant for such favor.” Under a 
general ordinance providing for the granting of licenses, 
such as has been passed by the authorities of the city of 
Alliance, which has been made a part of the record in this 
case, and the right of a city council acting under such ordi- 
nance to grant or refuse at will and arbitrarily a license 
to an applicant therefor, it is said by the appellate court 
of Illinois, in speaking of a similar case decided by the 
supreme court of that state: “The court held in substance 
that under a general ordinance of a city for licensing dram- 
shops the city authorities had no right to make an arbitrary 
discrimination in granting license. They can not grant 
the same to a favored few and refuse it to another who has 
in all respects complied with the ordinance and laws of 
the state, who is admitted to be a suitable person for the 
transaction of such business. Municipal corporations are 
mere creatures of the legislative will and can exercise no 
powers, except such as the state has conferred upon them. 
All powers they possess are held by them in trust for the 
people of the municipality and the people generally.” 
Zanone v. Mound City, 11 Brad., 338. Under statutory 
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provisions in substance quite analogous to our own, it is 
held by the supreme court of Arkansas in the case of Ha 
parte Levy, 43 Ark., 42: “The county court has the dis- 
cretion to grant or entirely refuse license to sell liquor at 
all, in township or city wards, where the county and town- 
ship, or ward, have voted for license; but if it license some 
it can not arbitrarily refuse other applicants in the same 
township or ward who are of good moral character and 
comply with the requirements of the statute; and when 
some are refused, the court should give its reasons, so that 
an appellate court may see whether a sound legal discre- 
tion has been exercised.” In the opinion, after reviewing 
the different authorities, it is said: “Upon a review of all 
the conflicting and modified views, which have been ex- 
pressed by the courts, a majority of the court determine: 
That any construction of law which gives to the connty 
court the power, arbitrarily to grant licenses to some indi- 
viduals, and refuse them to others in the same township 
or ward, equally as competent and as worthy, and without 
any cause assigned, is contrary to the spirit of our gov- 
erpment and in hostility to the declarations of our Bill of 
Rights, and a misapprehension of legislative intent. We 
think the discretion of the county court extends to deter- 
mining whether or not any license at all shall be issued in 
any particular township or ward, after that discretion 
may have been conferred by the vote of said township or 
ward, and by the vote of the county. But, having adopted 
the policy by issuing any license, it has no further discre- 
tion in a particular case, than to determine whether the 
applicant has complied with all the requirements of the 
law, and is of good moral character, and, we think, upon 
refusal, the grounds of the objection should be shown, that 
it may be seen whether or not the court has exercised a 
sound legal discretion in the matter.” To the same effect 
may be cited Sherlock v. Stuart, 96 Mich., 193; Petition of 
Raudenbusch, 120 Pa. St., 328; In re Sandcroft’s License, 
168 Pa. St., 45; Brock v. State, 65 Ga., 437. In discuss- 
ing the question of what is a discretionary power, and the 
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meaning of the term when granted by law, either expressly 
or impliedly in connection with the exercise of official 
duty, is is said by the supreme court of the District of 
Columbia: “The meaning of the term discretionary * * 
is that the discretionary decision shall be the outcome of 
examination and consideration; in other words, that it 
shall constitute the discharge of official duty and not a 
mere expression of personal will—thus, where discretion- 
ary power is granted to approve or disapprove a license, 
an arbitrary disapproval without an examination of rele- 
vant facts, and expressing nothing but the mood of the 
officer, would not be an exercise of discretionary power 
within the legal meaning of the term, and would expose 
him to the interference of the court by writ of mandamus.” 
United States v. Douglass, 19 D. C., 99. 

It is argued by respondents’ counsel that because of the 
use of the words “may grant a license,” in section 2 of the 
liquor act, it can not be construed as mandatory without 
doing violence to the general rule of construction, to the 
effect that the word “may” can be construed as mandatory 
only for the purpose of sustaining, preserving, or enforc- 
ing a right, but never to create one, and that it can not be 
said that the relators have a legal right to the licenses, 
which they are seeking to enforce. Without entering into 
a discussion of the technical rules determining when the 
word “may” should be construed as mandatory, we are 
satisfied that it was not the intention of the legislature to 
empower the municipal authorities of the state with an 
unrestrained discretion to discriminate, without cause or 
reason, between applicants for liquor licenses, granting to 
one and refusing to another capriciously and whimsically ; 
but rather, it was the intention, that when it was deter-. 
mined to license the traffic, to determine the right of those 
applying to engage in the business under recognized rules 
and laws, and for causes and reasons applying to all alike, 
and in the exercise of a legal discretion, subject to review 
by appeal to the district court. The word “may,” we ap- 
prehend, applies more directly to the right of the local 
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authorities to refuse a license altogether to all applicants, 
or, within the legal discretion of the licensing board, to 
grant to all those who bring themselves within the provis- 
ions of the law and the rules and ordinances enacted for 
the licensing and regulation of the traffic. We do not 
mean to say by this that every applicant without limit, 
who should prove himself qualified, should be granted a 
license, but that restrictions and regulations should be of 
general application, applying to all alike, and not such as 
could be used to deprive one of the privilege, and held for 
naught as to another. 

It is also said, althongh not properly inferable from the 
record, that the action of the city council which is com- 
plained of may. have been occasioned because of a desire 
to restrict the number of saloons and those who should 
be licensed to engage in the traffic, or prevent the selling 
of liquors at places applied for by the relators ‘because 
deemed inexpedient and inimical to the interests of the 
city, and especially of the locality where it is proposed to 
engage in the business. This is mere speculation, and we 
are not at all warranted in arriving at any such conclu- 
sion, or to any other conclusion than that the action was 
purely arbitrary. The argument admits the correctness 
of the proposition of the relators wherein they contend 
that snch action must have a reason for its basis, and 
that the discretionary power resting in the city council is 
not unlimited. The right to regulate the traffic through 
restrictions and regulations almost innumerable and in- 
conceivable in variety is conceded. Such regulation, how- 
ever, can not be the product of the ever-changing personal 
wishes and will of the city council, unenacted into ordi- 
nance or resolution, but locked in their breasts until 
needed to gratify some personal whim, and again hidden 
in the secrecy of their minds while others are granted the 
very privileges denied to those from whom it suited their 
pleasure to withhold. The power to regulate, says the 
statute, is by ordinance, which must be of general appli- 
cation, and bear alike upon all who are brought within the 
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scope of its provisions. Our attention is called to no ordi- 
nance, rule or regulation, nor to any reason of a substan- 
tial character, justifying the denial or cancelation of the 
license granted to the relators, and none are believed to 
exist. The action being purely arbitrary, and an abuse of 
the discretionary powers with which the city council is 
vested, mandamus may properly issue to correct such 
abuse. Two of the respondents, as members of the city 
council,—Louis Beuchsenstein and L. F. Smith,—have de- 
clined to join with the other respondents in resisting the 
writs the relators pray for, and none of the costs in the 
case should, in justice, be adjudged against them. 

The relators are entitled to a peremptory writ as prayed, 
commanding the respondents the mayor and city conncil 
to rescind and revoke the motion passed at the meeting of 
May 20, wherein they attempted to reconsider the action 
‘taken on May 6 granting licenses to relators, and to reject 
their application for such licenses, and against the re- 
spondents the mayor and the city clerk, commanding them 
to issue to the relators licenses in pursuance of those 
granted at the meeting of the city council of May 6, for 
the remainder of the mnnicipal year for which such licenses 
were granted; the costs of the action to be taxed against 
all of the respondents, save the two members of the city 
council heretofore mentioned. 

It is possible that the relators have misconceived their 
remedy, by applying for a writ of mandamus, instead of 
appealing from the action of the city council in rejecting 
their several applications. Whether or not they have a 
plain, speedy and effective remedy in an action at law, by 
appeal, was not presented to or considered by the trial 
court, nor is the question argued here; hence we have 
neither considered nor determined the matter. 

The order of the district court dismissing the several 
actions of relators applying for peremptory writs of man- 
damus is reversed, and a judgment will be entered in this 
court awarding the writ and costs in harmony with the 


views hereinbefore expressed. 
JUDGMENT ACCORDINGLY. 
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Nore.—In this and previous volumes, chapter 50, Compiled 
Statutes, has been termed the “Ames Law.” It has been popularly 
termed the “Slocumb Law,” for more than twenty years. The his- 
tory of the law is as follows: By an act approved February 16, 
1877, the governor of the state was authorized to appoint three 
suitable persons to revise the laws of the state. Samuel H. Calhoun, 
John H. Ames and Alexander H. Connor were so appointed. In 
the performance of such duties, John H. Ames drafted a law 
regulating the sale of intoxicating liquors. This failed of passage 
at the session of 1879. Charles B. Slocumb was elected to the house 
in 1881. Slocumb and Ames went over the law together, and made 
some revisions. As revised, the law was introdueed by Slocumb 
and became chapter 50 aforesaid. In proof of these statements, 
I refer to internal evidence. Ames’s law was drafted as a part of the 
proposed statutes. The term “this chapter” occurred in it repeatedly. 
Ames and Slocumb sought to substitute “this act,’ but sometimes 
they missed it. See section 20.—W. F. B. 


CHICAGO, BURLINGTON & QuINCY RAILROAD COMPANY Y. E. 
H. MARTELLE. 


FILeD JuLy 10, 1902. No. 11,258. 
Commissioner’s opinion, Department No. 2. 


1. Amended Pleadings: Ricut To Fi.ze DuriIne TrIat: DISCRETION OF 
Tria Court: Review. The question of the right to file 
amended pleadings during the trial is one which is confided 
to the discretion of the trial court, and unless the record 
clearly shows an abuse of discretion, the rulings thereon will 
be sustained. 


2 Petition: ReLieEF: DEMAND: STATUTE: PERSONAL INJURY: QU-ERE: 
WILL PETITION Witstout DEMAND Sustain VeERvDIcT? The third 
subdivision of section 92 of the Code of Civil Procedure pro- 
vides that the petition shall contain “A demand of the relief 
to which the party supposes himself entitled. If the recovery 
of money be demanded, the amount thereof shall be stated.” 
Will a petition to recover damages for a personal injury, which 
contains no demand for any relief whatever, sustain a verdict 
and judgment therefor?—Quere. 


3. Passenger Carried Past Destination: Juspmne From TRAIN: Con- 
TRIBUTORY NEGLIGENCE. A passenger who has been carried past 
his place of destination by a train which did not stop for 
him to alight, and who, without notice to or knowledge of 
those in charge of the train, simply to avoid being carried 
to the next station, jumps from the steps of the car to the 


VOL. 65] JANUARY TERM, 1902. 541 
Chicago, B. & Q. R. Co. v. Martelle. 


ground while the train is in rapid motion, and is injured 
thereby, can not maintain an action against the railroad com- 
pany to recover damages therefor. Chicago, B. & Q. R. Co. v. 
Landauer, 36 Nebr., 642, approved and followed. Omaha € R. 
V. R. Co. v. Chollette, 33 Nebr., 148, Union P. R. Oo. v. Porter, 
38 Nebr., 226, and Chicago, B. & Q. R. Co. v. Hyatt, 48 Nebr., 
161, distinguished and approved. Surzivan, C. J., dissenting. 
e 


Error from the district court for Butler county. Tried 
below before Batss, J. Reversed. 


J. W. Deweese and Frank EH. Bishop, for plaintiff in 
error. 


Matt Miller, contra. 


Barnzs, C. 


This case was tried in the district court of Butler 
county, and resulted in a verdict and judgment against 
the defendant railroad company for the sum of $3,500. A 
motion for a new trial was overruled, and the case comes 
to this court on a petition in error. The amended petition, 
upon which the case was finally submitted to the jury, is as 
follows (omitting title) : 

“The plaintiff complains of the defendant and for cause 
of action alleges and says: 

“Ist. That said defendant is a corporation, duly organ- 
ized and existing under and by authority of the laws of 
the state of Nebraska, and is operating a railroad from 
Ashland, Nebraska, to Schuyler, Nebraska, and is a com- 
mon carrier of passengers and freight for hire on said 
railroad. 

“2d. That on the 9th day of January, 1898, and while 
the defendant was so operating said railroad it received 
the plaintiff as a passenger in one of its cars at Schuyler, 
Nebraska, to convey him from said place to Edholm, Ne- 
braska, for the sum of thirteen cents, paid by the plaintiff 
to the defendant. 

“3d. That on said day in managing and conducting the 
train and cars on which the plaintiff herein was a passen- 
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ger, the defendant and its employees were so negligent and 
careless that said train on approaching the station of Ed- 
holm commenced to slow up to stop at said station, but on 
arriving at said station did not come to a standstill, but 
nearly stopped just after arriving at the platform of said 
station, and that said train still running at a slow rate of 
speed passing the platform at said station and the plain- 
tiff herein believing he could get off said car on which he 
was riding started to alight from said car and just as he 
was about to alight and started to alight from said car that 
said train was given a sudden jerk which then and there 
caused the plaintiff when alighting on the ground on his 
feet and then falling over he was injured by having his 
back and spinal cord hurt. 

“4th. By reason of which the plaintiff was sick and has 
been lame and weak in his back for a space of nine months 
and unable to attend to his business, and is still in such 
condition and has expended for medical attendance before 
the commencement of this suit to Dr. Murphy of Octavia, 
Nebraska, the sum of $25.00 in all to his damage in the 
sum of $5,000.” : 

To this petition the railroad company filed the following 
answer (omitting title) : 

“Now comes the defendant above named, and for an- 
swer to the petition filed by the plaintiff, says that it is 
a corporation duly organized and existing under and by 
virtue of the laws of the state of Illinois, and that as such 
it owns and operates the line of railroad referred to in said 
petition, and did‘ own and operate the same at the time re- 
ferred to in said petition. 

“Further answering said petition this defendant says 
that it is informed and believes that the plaintiff was a 
passenger on defendant’s train running from the station 
of Schuyler to Edholm at the time stated in said petition; 
but the defendant denies each and every allegation stated 
in said petition, except such facts as are stated in this 
answer. 

“The defendant further says that if the plaintiff got 
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off of said train while the same was in motion, as stated 
in his petition or otherwise, and injured himself in getting 
off, that such injury was sustained by reason of his own 
carelessness, negligence and misconduct, and without any 
fault of the defendant. 

“Wherefore the defendant prays judgment against the 
plaintiff for costs.” 

The reply was a general denial. The plaintiff in the 
court below was allowed to file his amended petition after 
the evidence on his part was introduced, to which the de- 
fendant company objected and had its exceptions allowed, 
and this ruling is assigned as error. 

1. The question of amendments to pleadings is one which 
‘calls for the exercise of the discretion of the trial court, 
and unless it is shown that there was an abuse of such 
discretion, the rulings upon such matters will be sus- 
tained. In this case the defendant company made no 
application for a continuance on account of the filing of 
the amended petition, and the record fails to show that the 
amendment caused any surprise, or was the occasion of 
any injury to the rights of the company, or in any manner 
necessitated a change in the trial. We hold that there 
was no error in allowing the amended petition to be filed. 

2. It is contended that the court erred in overruling the 
objection to the introduction of any evidence on the part 
of the plaintiff, for the reason that the petition did not 
state facts sufficient to constitute a cause of action. It 
is urged that inasmuch as the amended petition con- 
tains no prayer for a judgment, it is faulty and defective, 
and will not support or sustain the verdict and judgment, 
in this case. We are satisfied that the judgment of this 
court must turn upon another question, and therefore we 
do not decide this point. We will say, however, that in 
all of the cases cited in support of the amended petition 
there was some kind of a prayer for a judgment, however 
defective it may have been. In this case there is no prayer 
for any judgment whatever. It is true that the prayer 
for relief is no part of the facts constituting the cause of 
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action, yet the Code requires that the petition shall con- 
tain a prayer for such: relief as the plaintiff deems him- 
self entitled to. Will a petition which contains-no prayer 
for any relief whatever sustain a verdict and judgment, 
quere? 

3. The defendant company at the close of all of the evi- 
dence, moved the court to instruct the jury that under the 
pleadings and the evidence the plaintiff was not entitled 
to recover, and to return a verdict for the defendant. This 
motion was overruled. The ruling was excepted to, and 
is now assigned as a ground for a reversal of the judgment 
of the lower court. Giving to the amended petition in this 
case a fair and reasonable construction, we find that it 
charges the railroad company with negligence in not 
stopping its train of cars at Edholm, the destination of the 
plaintiff, a sufficient length of time to permit him to alight 
therefrom in safety. It is true that the petition contains 
an allegation that just as the plaintiff went to alight 
from the car, and just as he was about to alight and 
started to alight therefrom the train was given a 
sudden jerk, which then and there caused the plaintiff, 
when alighting on the ground on his feet, to fall over, and 
he was injured thereby; but the charge of negligence is 
not based on this allegation. An examination of the evi- 
dence shows that it was not sufficient to sustain an alle- 
gation of negligence on this ground. Without considering 
any of the evidence of the defendant company, and giving 
the most liberal construction to that introduced by the 
plaintiff in support of his cause of action, we find it fairly 
established that the plaintiff in the court below purchased 
a ticket and became a regular passenger on the defendant’s 
train from Schuyler to Edholm; that it was dark when 
the train reached that place; that the company did not 
stop its train so as to allow him to alight at his place of des: 
tination; that it slowed its train as it passed the station so 
that the plaintiff’s companion, Streeter, got off, at a place 
about twenty feet beyond the depot platform; that the 
speed of the train was accelerated with a sudden jerk, 
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which is the jerk complained of by the plaintiff, and there- 
after continually increased its speed until the plaintiff 
finally jumped off at a point some 150 feet east of the 
station; that the jerk spoken of occurred just as the plain- 
tiff commenced to get off; that he remained on the steps 
of the car platform from that time until he passed several 
obstructions which he saw, and when clear of them he 
stepped or jumped from the steps to the ground; that by 
this time the train was going with such speed as to canse 
him to fall down after alighting on his feet, and in that 
manner he sustained the injuries of which he complains. 
It is shown that he did not request the conductor to stop 
the train and allow him to alight, and that none of the 
persons in charge thereof knew of his intention to get off 
while it was in motion. The undisputed. evidence of the 
plaintiff having established the foregoing facts, we are 
required to determine whether or not, as the pleadings and 
the evidence stood at the close of the trial, the instruction 
tendered by the company should have been given. It was 
clearly the duty of the company to stop its train and allow 
the plaintiff to alight at his place of destination, and in 
not doing so it was guilty of negligence, but this negli- 
gence was not the proximate cause of plaintiff’s injuries. 
Proximate cause is defined to be that cause which is 
nearest, most immediate to, and is the direct cause of the 
injury complained of. The negligence of the railroad 
company in carrying the plaintiff past his place of des- 
tination was not the proximate cause of his injury. An 
act is the proximate cause of an event when in the natural 
order of things, and under the circumstances, it would 
necessarily produce that event; when it is the first and 
direct power producing the result. Beach, Contributory 
Negligence, sec. 31. The act of plaintiff in stepping or 
jumping from the train while it was in motion answers 
_to the above definition, and was in fact the proximate 
cause of his injury. In this matter no negligence of the 
defendant company is shown. It is not claimed that any 


one in charge of the train knew that plaintiff was about 
42 
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to or did jump from the car steps at the time he claiins to 
have been injured. In Chicago, B & Q. R. Co. v. Landauer, 
36 Nebr., 642, a case where the plaintiff jumped from a 
moving train, without as much time for reflection as 
plaintiff had in the case at bar, this court held that there 
could be no recovery, and that one who jumped from a 
rapidly moving train of cars, nnder snch circumstances 
as exist in this case, was guilty of criminal negligence, 
within the meaning of section 3, article 1, chapter 72, of: 
the Compiled Statutes of this state. The plaintiff in the 
court below testified on trial as follows: 

“The train was going slower as it got past the platform, 
when I jumped I lit on my feet and fell down afterwards; 
struck on my feet first and then from the force fell over. 
I lit on my feet at the bottom of the grade. 

Q. You had been trying to get off all the way from the 
station to where you did get off? 

A. Yes, sir. 

Q. That was the first time you could succeed in getting 
off? 

A. Yes, sir. 

Q. And you knew the train hadn’t stopped? 

A. Yes, sir. 

Q. Knew it was running all the time you were trying 
to get off? 

A. I knew it was moving along because I could see the 
piles of ties there, that is why I didn’t get off at the time 
‘Mr. Streeter did; I could see the piles of ties and piles of 
rails and when I thought it was safe to get off at the end 
of these I got off; I did not try to get off until I could see 
the end of these ties and rails. 

Q. After you passed them then yon tried to get off? 

A. Yes, sir, I got off.” 

He also testified that he knew the trainmen were in 
the front end of the same car but made no effort to let 
them know that he wanted to alight, nor did he ask them to 
stop the train and let him off. The witness Streeter says 
that he stepped off the car about twenty feet east of the 
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station platform when the train was going the slowest, 
“and then I thought it wasn’t going to stop so I stepped 
off and after I stepped off I saw it started up faster. I 
heard it going faster. I heard it jerk as though it was 
going faster; I knew it started up faster. 

Q. You stated that you heard the cars jerk up; how 
soon was it after you got off? 

A. Right away; I heard it jerk up right away after I 
stepped off.” 

The plaintiff was a man possessed of his ordinary 
faculties, and knew at the time he stepped or jumped from 
the moving train that he had been carried past his place 
of destination, and that the train would not stop until it 
reached the next station. He could have remained in the 
car where he was perfectly safe from injury, and would 
only have been subjected to the inconvenience of being 
carried to the next station. For this wrong he had an 
adequate remedy in an action for damages against the 
company. He could have called the conductor and re- 
quested him to stop the train and allow him to alight in 
safety. Such.request would probably have been complied 
with. Instead of adopting either course he concluded to 
’ take his chances and alight from the moving train. He 
was confronted by no immediate danger which would 
impel him to leap therefrom; there' was no sudden 
emergency requiring instant action without opportunity 
for deliberation; he went to the rear platform, calculated 
his chances to alight, and deliberately waited until he 
thought his opportunity was good, when he stepped or 
jumped from the car steps. In so doing he must be held 
to have known the danger, and to have deliberately ac- 
cepted the risk. Such action on his part was gross negli- 
gence, and amounted to an utter disregard of the danger 
into which he blindly plunged. It seems to us that there 
is no room for any other conclusion among men of reason- 
able intelligence and prudence than that to attempt to 
alight from a moving train under such circumstances, 
aniounted to criminal recklessness. It is an established 
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rule of law that in the absence of anything to create ex- 
citement or alarm, to attempt to leave a car while in 
motion by jumping from the steps of the car platform to 
the ground is evidence of such negligence on the part of 
the passenger that he can not recover for any injuries 
resulting from such action. Butler v. St. Paul & D. R. 
Co.. 60 N. W. Rep. [Minn.], 1090; AfcDonald v. Boston 
& M. R. Co., 2 Am. & Eng. R. Cases, n. 8, 293%; 
Jacob v. Flint & P. M. R. Co., 63 N. W. Rep. [Mich.], 
502; Iothstcin v. Pennsylvania R. Co., 33 Atl. Rep. 
[Pa.], 379; Burgin v. Richmond & D, R. Co., 115 N. Car., 
673. It was held in the Landauer Case that when the 
carrier shows that the passenger was injured by stepping 
from its running train, the presumption of liability raised 
by law against the carrier is overthrown, and it then de- 
volves upon the passenger to show some justification 
necessary for such action to relieve himself from the im- 
putation of gross negligence. Plaintiff in this case failed 
to make any such showing, and it is demonstrated by the 
testimony that he was guilty of criminal negligence, and 
has not sustained the burden of justification put upon 
him by stepping or jumping from a running train. It is 
contended on the part of plaintiff that he is entitled to 
recover in this case by reason of the rule of law announced 
in Omaha & R. V. R. Co. v. Chollette, 33 Nebr., 148. An 
examination of that case shows us that the plaintiff 
attempted to alight from the train at the place of her 
destination; that the train did not stop a sufficient length 
of time to enable her to do so, but started up suddenly, 
thus throwing her to the platform. The facts in that case 
authorized a recovery. The decision in the Union P. R. 
Co. v. Portcr, 38 Nebr., 226, is cited to support the plain- 
tiff’s right to recover. In that case the train had stopped 
to take water. The plaintiff, supposing of course that it 
would pull up to the station and stop a sufficient length 
of time to allow him to alight, stood upon the steps of the 
ear platform, waiting until it should reach the depot. 
*32 Atl. Rep. [Me.], 1010. 


VOL. 65] JANUARY TERM, 1902. 549 


Chicago, B. & Q. R. Co. v. Martelle, 


On arriving there he suddenly discovered that the train 
was not going to stop, and instantly, without opportunity 
for reflection, stepped off onto the platform of the station 
and was injured thereby. The court very properly held 
that he was entitled to recover. We approve of the de- 
cisions in both of these cases, but the facts in each of them 
are so unlike those in the case at bar that they are of uo 
assistance to us in deciding this question. Upon principle 
and precedent we hold that, as the pleadings and the evi- 
dence stood at the close of the trial, the plaintiff was not 
entitled to recover, and the court erred in refusing to so 
‘ instruct the jury. For this error the judgment of the 
district court should be reversed and the case remanded 
for a new trial. There are many other errors complained 
of in this record, but as we deem this one decisive of the 
case, as it stands, it is unnecessary to consider them. 

For the foregoing reasons we recommend that the judg- 
ment of the district court be reversed and the cause re- 
manded for a new trial. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for a new trial. 


‘ 


REVERSED AND REMANDED. 


PowunpD, C., concurring. 


TI concur in ‘recommenc’ng an absolute judgment of 
reversal. In my opinion, there was nothing for the jury, 
and the trial court should have directed a verdict. It is 
settled that where but one reasonable inference can be 
drawn from the facts the question of negligence is for the 
court. Brady v. Chicago, St. P., M. & O. R. Co., 59 Nebr., 
233; Guthrie v. Missouri P. R. Co., 51 Nebr., 746; Omaha 
& Rk. V. R. Co. v. Talbot, 48 Nebr., 627. The same rule 
must apply to the question whether there has been 
“criminal negligence” within the meaning of section 3, 
article 1, chapter 72, Compiled Statutes. Chicago, B. & 
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Q. R. Co. v. Landauer, 36 Nebr., 642. Of course, it is not 
necessarily and inevitably criminal negligence to get off 
a moving train. Omaha & R. V. R. Co. v. Chollette, 33 
Nebr., 148; Union P. R. Co. v. Porter, 38 Nebr., 226; 
Missouri P. R. Co. v. Baicr, 37 Nebr., 285; St. Joseph & 
G.I. R. Go. v. Hedge, 44 Nebr., 448, 459. But there may 
be cases where such course was so manifestly hazardous, 
was so entirely unnecessary, and was taken so deliberately, 
that no reasonable man can say it was not grossly and 
criminally negligent. I think this is such a case. The 
injuries against which the statute makes the railroad com- 
pany an insurer are those resulting “from the operation 
and management of the road,” whether the result of negli- 
gence or not. St. Joseph & G. I. R. Co. v. Hedge, supra; 
Union P. R. Co. v. Porter, supra. In‘no sense does an 
injury which results from the deliberate recklessness of 
the passenger come within its purview. In this case the 
passenger had ample opportunity to make up his mind. 
He did so deliberately, chose his time and place, and at 
night, while the speed was increasing, got off a moving 
freight train. Every one knows that freight trains are 
subject to jerks and jolts as the speed is increased. Every 
one knows that the facilities for getting on and off such 
trains are poor. Every one knows that the night is no 
time to get off moving trains. Undoubtedly the plaintiff 
thought he could get off safely. Every one when he does 
a rash act proceeds in the hope that chance will operate 

in his favor. But if he chooses to put his trust in the 
- chapter of accidents and deliberately risk life or limb, he 
does so at his peril. The law makes the company an in- 
surer against all accidents or injuries growing out of the 
operation of the road. It does not make the company an 
insurer against the deliberate carelessness of the pas- 
senger himself. 


SuLLIVAN, C. J., dissenting. 


There is in the evidence room for a considerable dif- 
ference of opinion as to the speed of the train at the time 
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in question. And it is not certain whether it was the rate 
of regular motion, an element of danger which the 
plaintiff was bound to consider, or a sudden jerk, which 
he did not have reason to anticipate, that caused the acci- 
dent. But in any view of the case, I think the trial court 
did not err in submitting the question of contributory 
negligence to the jury. There was, of course, some risk 
in getting off the train while in motion, but the act was 
not so obviously rash and foolhardy as to amount neces- 
sarily to criminal negligence. Criminal negligence is a 
convenient phrase to indicate that the degree of care re- 
quired of the passenger is small. As defined by this court 
it means such “gross negligence as amounts to a reckless 
disregard of one’s own safety, and willful indifference to 
the consequences liable to follow.” In my judgment, it was 
for the jury to determine from its knowledge of men and 
of the motives that influence and control human conduct 
whether the act of the plaintiff was, under all the circum- 
stances, within the definition quoted. To say that a strong, 
active and experienced man, who, to avoid being carried 
beyond his destination, gets off a slowly moving train, or 
a train moving with small velocity, is in every case 
foolishly heedless of consequences, and willfully indiffer- 
ent to his personal safety, is to assert what every man 
accustomed to travel knows from his own experience and 
observation to be untrue. I readily concede that from the 
facts which the evidence in the record tends to prove 
criminal negligence might be reasonably inferred, but I 
deny that the inference is a necessary and inevitable one. 
If the plaintiff had not attempted to alight, and had gone 
on to the next station, I think his conduct would be gen- 
erally regarded as unusual; it would probably stamp 
him in the opinion of most people as over cautious and 
somewhat deficient in ordinary courage. It would per- 
haps be better that passengers should submit to the in- 
convenience of being carried bevond their destination, 
rather than take the chance of being injured by alighting 
from a moving train; but we are dealing now with con- 
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ditions, and not with theories. It is a question of what 
men actually do in the situation in which the plaintiff was 
placed by the fault of the company’s servants, not what 
the theorists think they ought to do. It seems to me 
perfectly plain that the criterion by which the plaintiff's 
conduct has been tried in this court is a false criterion. 
The standard man set up by the majority is, in my opinion, 
a mythical character; he is a man we do not meet in real 
life; he is wholly a creation of the judicial mind, and has 
no objective existence anywhere. I think it is doubtful 
whether the evidence in this case shows want of ordinary 
care, and I am very sure that it does not conclusively show 
on the part of the plaintiff that extreme degree of indif- 
ference to his own safety that constitutes criminal negli- 
gence. It was the business of the jury to fix the standard 
of commensurate care in the circumstances disclosed by 
the evidence, and to test the plaintiff’s conduct by that 
standard. If in the discharge of this duty they did not 
reason irrationally and contrary to common sense, their 
decision should be final. Chicago, R. I. & P. R. Co. v.- 
Landauer, 36 Nebr., 642. Upon questions of the kind here 
considered the opinion of a judge, however eminent, is, 
as every one knows, seldom, if ever, better than that of 
the average juror. And for this reason, it seems to me that 
the court has gone to an extraordinary, if not to an un- 
precedented, length in setting the verdict aside. 

A more elaborate and perspicuous presentation of the 
views here expressed will be found in the following 
opinion. 


OLDHAM, C., dissenting. 


Not being able to fully concur in all the conclusions 
reached by my learned associate in his able opinion in 
‘this case, I deem it my duty to express my views in this 
separate and dissenting opinion. I agree with all that is 
said in the first paragraph of his opinion. With reference 
to the quere propounded in the second paragraph of his 
opinion I would say that in the case of Fox v. Graves, 46 
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Nebr., 812, this court has said: “Although the prayer 
for relief is a part of the petition, it is no portion of the 
statement of facts required to constitute a cause of action. 
The entire omission of any demand for judgment would 
not subject the petition to general demurrer.” It would 
follow from the rule thus announced that plaintiff’s 
omission of any demand for judgment in his petition would 
not and did not make the petition obnoxious to a general 
demurrer, and as the petition was not demurrable for 
having failed to state facts sufficient to constitute a cause 
of action, its defect was aided by answer and judgment. 

I can not agree to the third syllabus of the opinion of 
my learned brother, in which he seeks to establish the rule 
that were “a passenger, who has been carried past his 
place of destination by a train which did not stop for him 
to alight, and who, without notice to, or knowledge of 
those in charge of the train, simply to avoid being car- 
ried to the next station, jumps from the steps of the car 
to the ground while the train is in rapid motion and is 
injured thereby, can not maintain an action against the 
railroad company to recover damages therefor.” It does 
not seem to me that the reason for such a rule as this can 
be deduced from anything that was said by this court in 
the case of Chicago, B. & Q. R. Co. v. Landauer, 36 Nebr., 
642, for in that case the train had stopped at the station 
a reasonable length of time for passengers to alight, and 
had started in motion again after the station had been 
called and the passengers had all been given an opportu- 
nity to alight in safety before the accident had occurred. So 
that nothing determined in that case would warrant this 
court in declaring as a question of law, that a passenger 
who is being carried past his place of destination by a 
train which did not stop for him to alight, and is injured 
while leaving the train while it is in motion, can not main- 
tain an action against the railroad company for damages 
for the injuries so sustained. For in the case just cited, 
the court referring to section 3, article 1, chapter 72, of 
Compiled Statutes, says: “It is not such contributory 
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negligence for a passenger to jump from a moving train 
as will in every case prevent a recovery under the statute 
above cited; but where the circumstances are such as 
to render it obviously and necessatily perilous, and to 
show a willful disregard of the danger incurred thereby, 
such act amounts to criminal negligence, as above de- 
fined.” In the case at bar plaintiff’s testimony showed 
that the train on which he was a passenger for hire at the 
time the injury was received did not stop at the station of 
Edholm for which he was bound, at all, but that when it 
reached the station it slowed down so that he and Streeter, 
the only passengers who were on the train, thinking that 
the train was about to stop, went out on the platform to get 
off, and Streeter, who preceded the plaintiff, alighted 
from the train in safety. Plaintiff says he was deterred 
from immediately following Streeter in alighting from the 
train by reason of the fact that there were ties and rails 
along the side of the track when he had descended to. the 
lowest step of the car platform, and on this account, ac- 
cording to his testimony, he did not alight from the train 
until it had gone about 150 feet east of the station plat- 
form; and he says that the train was not going at a rapid 
rate of speed when he started to alight from it, but that 
it gave a sudden jerk just as he was in the act of alighting 
and this jerk, according to his theory, caused the fall from 
which his injuries were received. Plaintiff was corrob-— 
orated in his testimony as to the fact that the train did 
not stop at the station at all by Streeter, the other passen- 
ger on the train, and three bystanders who were at or near 
the depot at the time the train came in. It is true that the 
testimony of defendant’s witnesses, the conductor, engi- 
neer and brakeman of the train, all tended to show that 
the train did stop at the station for about a minute before 
this accident occurred. But this disputed question of fact 
must have been found by the jury in favor of the plaintiff, 
for the trial court told the jury, in paragraph No. 8 of 
instructions given on its own motion, that if they be- 
lieved from the evidence “that the defendant’s train 
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stopped at the station at Edholm and that plaintiff had a 
reasonable and sufficient time to alight from said train in 
safety while said train was at rest, then the defendant 
would not be liable in the action and you should find for 
the defendant.” The court also told the jury, in para- 
graph No. 10 of instructions given on its own motion, that 
“If you find the defendant’s train stopped near the station 
of Edholm long enough to let the plaintiff get off the train 
and he did not get off but remained on until the train had 
gone some distance and then got off the train while it was 
running and on account of so getting off received the 
injury complained of that then he was guilty of negli- 
gence such as under the circumstances prevents his re- 
covery against the defendant.” In addition to these in- 
structions, the trial court, after defining “criminal negli- 
gence” in the exact language used by this court in its 
definition of that term in Chicago, B. & Q. BR. Co. v. Lan- 
dawer, supra, told the jury in the ninth paragraph of in- 
structions that if they found that the train did not stop 
at the station platform in Edholm, but that plaintiff was 
guilty of gross or criminal negligence in alighting while 
the train was in motion, they would find for the defendant. 
It seems to me that these instructions fairly stated every 
defense that was offered by the railroad company under 
the pleadings and evidence in the case. No instructions 
were requested by plaintiff at the trial below, and. those 
which were requested by the railroad company and denied 
by the-court each sought to ignore the liability entailed 
upon the company for injuries to its passengers under the 
provisions of section 3, article 1, chapter 72, of Compiled 
Statutes, and for that reason, as well as for the reason 
that the court on its own motion gave everything to which 
defendant was reasonably entitled under the issues, I do 
not think that any errdr was committed in the refusal of 
instructions. ; 

I have thus far examined the liability of the railroad 
company under the facts and circumstances proved in this 
case solely in the light of the principles announced in 
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Chicago, B. & Q. R. Co. v. Landauer, supra, not unaware 
of the fact that this decision was rendered by a divided 
court, and that in subsequent decisions of this court in- 
volving the liability attaching to a railroad company for 
injuries to its passengers, this case, and much of the dicta 
which it announced, have either been distinguished or en- 
tirely ignored. This is particularly noticeable in the sub- 
sequent case of Chicago, B. d Q. R. Co. v. Hyatt, 48 Nebr., 
161, 167, in which it is held that: “It is not per se gross 
negligence for a passenger to alight from a moving train. 
Whether to do so constitutes such negligence as will defeat 
a recovery for injuries received is for the jury to determine, 
under proper instructions, from a consideration of all the 
evidence in the case.” The doctrine of this case is fully 
supported in principle by the more recent cases of Chicago, 
RI. & P. R. Co. v. Zernecke, 59 Nebr., 689; Chicago, R. I. 
& P. R. Co. v. Young, 58 Nebr., 678, and Chicago, B. & 
Q. BR. Co. v. Wolfe, 61 Nebr., 502. I am, therefore, of the 
opinion that the question as to whether or not the plain- 
tiff was guilty of gross or criminal negligence in alighting 
from the train was, under the facts and circumstances 
proved in the case at bar, a question of fact, to be sub- 
mitted under proper instructions to the jury. ° 

A more serious question is suggested, in my judgment, 
by the complaint urged in the brief of defendant railroad 
company (plaintiff in error) that the damages awarded 
are excessive under the allegations of the petition and all 
the evidence submitted at the trial. After a description 
of the injury the petition alleges: “(4) By reason of 
which the plaintiff was sick and has been lame and weak in 
his back for a space of nine months, and unable to attend 
to his business, and is still in such condition, and has ex- 
pended for medical attendance, before the commencement 
of this suit to Dr. Murphy of Octavia, Nebraska, the snm 
of $25, in all to his damage in the sum of $5,000.” It will 
be noticed that no permanent injury is alleged to have 
been occasioned by the fall which the plaintiff received 
in alighting from the train. The. proof offered by the 
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plaintiff tended to show at the most, that the plaintiff 
had sustained an injury to his spine by the fall, and that 
he had suffered considerable pain from the injury for four 
or five weeks after the accident, and that he had been to- 
tally or partially disabled from engaging in his avocation | 
as a blacksmith for about a year after the injury. It also 
showed that he has been compelled to expend about $25 
for medical attendance on account of the injury. While 
the testimony of the physician showed plaintiff to have 
received a severe and painful injury, it is very vague as 
to the probable lasting effect of the injury. It seems to 
me that under this testimony, and the allegations of the 
petition above set forth, the verdict of the jury awarding 
the plaintiff $3,500 damages was clearly excessive. I 
would therefore recommend that unless plaintiff enters 
a remittitur of $1,500 of the damages so assessed, within 
thirty days, that this cause be reversed and remanded, but 
that if such remittitur be entered, the judgment of the 
district court be affirmed. 


A. L. Hoover & Son v. A. WorDEN HAYNES.* 
FILep Juiy 10, 1902. No. 11,589. 
Commissioner’s opinion, Department No. 2. 


1. Instruction: DamMAGEs: EvipENcE: Facts ALLEGED IN PETITION: 
Wuat THE JuRyY THINK: REVERSIBLE Error. In a suit for 
damages the giving of an instruction which, in substance, in- 
forms the jury that if from the evidence they find for the 
plaintiff they will fix his damages at such sum, within the 
amount claimed, which is $2,500, as they think he has sustained 
by reason of the facts alleged in his petition, and which 
thus eliminates the consideration of the evidence in fixing 
the amount of recovery, is reversible error. 


9, Evidence: VerpicT. Evidence examined, and held that the verdict 
returned by the jury is excessive, and the amount thereof is 
not sustained by the evidence. 


*Opinion modified. See page 564. 
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Error from the district court for Lancaster county. 
Tried below before Frost, J. Reversed. 


Billingsley & Greene, for plaintiff in error. 
Ricketts d Ricketts, contra. 


BARNES, C. 


On the 25th day of January, 1900, the defendant in 
error filed his petition in the district court of Lancaster 
county against the plaintiffs in error in the words and 
figures, following: 

“A. WorDEN HAYNES, Plaintiff, 
V. 


ABRAM L. Hoover and STEPHEN 

C. Hoover, Partners as A. L. 

Hoover and Son, Defendants. J 

“Comes now the plaintiff and for cause of action against 
the defendants alleges and says: 

“1. That this plaintiff is a colored person of African 
descent, and has been a resident of the city of Lincoln for 
the past two years. 

“2. That the defendants are the proprietors of the Lin- 
dell Hotel in the city of Lincoln, Lancaster county, Ne- 
braska. . 

‘3. Plaintiff alleges that on or about the 11th day of 
December, 1899, he was employed by the Republican state 
central committee to act for said committee as a messenger 
and carrier of mail, at an agreed compensation of $6 per 
week, with an understanding that said salary should later 
be raised to $10 per week; that said Republican state cen- 
tral committee had its headquarters in the hotel of these 
defendants, to wit: The Lindell Hotel, and on the fourth 
floor of said building; that said building was supplied 
with an elevator; that it was understood and agreed be- 
tween said committee and the defendants in this action 
at the time of the renting of said rooms, that the commit- 
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tee, its employees, and visitors were to have access to said 
elevator in reaching said rooms. 

“4, Plaintiff alleges that in the course of his employ- 
ment he was compelled to make frequent trips from the 
office of said hotel to the headquarters of said committee 
on the fourth floor of said building; that for several days 
after his employment he was allowed the privileges of the 
hotel in the performance of his duties connected with said 
employment, including the use of the elevator in said 
building; that on or about the 15th day of December, 1899, 
said defendants refused this plaintiff access to said elevator 
in the performance of his official duties; that this plaintiff 
thereupon reported said occurrence to his employer, Or- 
lando Tefft, who was chairman of said central committee, 
and said Tefft conferred with the defendants, and an ami- 
cable adjustment of the matter was reached whereby this 
plaintiff was permitted to use said elevator in the per- 
formance of his duties; that later, and on the 18th day of 
December, 1899, plaintiff’s said employer then being ab- 
sent in Omaha, said defendants again refused plaintiff ac- 
cess to said elevator in the performance of his duties, and 
threatened to eject this plaintiff bodily from said hotel. 
Plaintiff alleges that at no time during his said employ- 
ment was he guilty of any misconduct or disturbance in 
said hotel, and that said action by the defendants was 
due entirely to the fact that this plaintiff was a colored 
person, and for no other reason. Plaintiff alleges that 
upon the return of his employer from Omaha the matter 
was reported to him and that his said employer thereupon, 
and for no other cause than plaintiff's being denied the 
privileges of said hotel by the defendants herein, dis- 
charged this plaintiff from his employ. 

“5. Plaintiff alleges that by reason of said action of the 
defendants he was subjected to gross indignities, hnmilia- 
tions and insults, and suffered great mental pain and 
anguish therefrom; that by reason of said conduct of the 
defendants he was deprived of a lucrative source of em- 
ployment, which would have lasted for a period of a year 
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or more; that by reason of said indignities, humiliations 
and insults, and said mental pain and anguish, and the 
loss of said employment, plaintiff has suffered damages in 
the sum of twenty-five hundred dollars. Wherefore this 
plaintiff prays judgment in the sum of twenty-five hun- 
dred ($2,500) dollars, and his costs in this behalf sus- 
tained.” 

Plaintiffs in error demurred to this petition, and after 
their demurrer was overruled answered over as follows: 
“A. WorpdEN Haynes, Plaintiff, 

v. 
ABRAM LL. HOOVER ET AL., De- 

fendants. 

“Come now the defendants and for answer to the peti- 
tion of plaintiff say: 

“1. That defendants admit that plaintiff is a: colored 
person of African descent. 

“2. That defendants deny that there was ever any con- 
tract or understanding between the Republican state cen- 
tral committee and defendants that said committee, its 
employees and visitors were to have access to the elevator 
of defendants and to use said elevator and allege that, as 
a matter of courtesy and without any compensation being 
paid therefor to the defendants the defendants permitted 
said Republican state central committee to use certain 
rooms in the hotel of plaintiff for the purpose of their or- 
ganization and allege that at no time did the relation of 
innkeeper and guest exist between the Republican state 
central committee and the defendants. 

‘3. The defendants allege that it is the universal cus- 
tom of hotels of the class operated by defendants to fur. 
nish elevator facilities for guests alone,and that employees 
and servants of hotels and of the guests of hotels are not 
accorded the privilege of using the elevator, because of the 
enormous expense that would be incident to furnishing 
such convenience to all persons and that such discrimina- 
tion is applicable alike to every person, without reference 
to race or color. 
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“4. The defendants allege that the relation of innkeeper 
and guest at no time existed between plaintiff and the 
defendants. 

“5. The defendants deny each and every allegation in 
the petition contained save as herein expressed and in 
terms admitted. 

“Whereupon defendants pray judgment for costs.” 

The reply to the answer was a general denial. 

Afterwards the cause was tried and the jury returned 
a verdict for the defendant in error, plaintiff in the court 
below, against the defendants for the sum of $500 dam- 
ages. A motion for a new trial was filed and overruled. 
Judgment was entered against the defendants in the lower 
court on the verdict, who thereupon prosecuted error to 
this court. 

The petition of the plaintiffs in this court contains sev- 
enty assignments of error, only two of which will be con- 
sidered upon this hearing. 

1. If it be conceded that the facts charged in defendant’s 
petition are sufficient to constitute a cause of action, and 
that the evidence on the trial supported the allegations 
thereof to such an extent that the court was justified in 
submitting the case to the jury, it thereupon became the 
duty of the court to instruct upon the measure of dam- 
ages, and in such instruction inform the jury as to the 
proper matters to be considered and how to arrive at the 
correct amount thereof. This the court attempted to do 
by giving the seventh paragraph of the instructions given 
on his own niotion to the jury, which is as follows: ~ 

“7th. In the. event that you find from the evidence for 
the plaintiff, you will assess in his favor such damages, 
within the amount claimed, which is $2,500, as you think 
he has sustained by reason of the facts alleged in his peti- 
tion, and which will be a compensation.to him for any 
loss and injury occasioned, which loss or injury must be 
the direct result of the defendants’ conduct. You should 
allow no speculative damages or damages by way of pun- 


ishment, but such as are compensatory merely. You 
43 
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should take into consideration such mental pain and an- 
guish as you find from the evidence were caused by any 
indignities, humiliation and insults of the defendants to- 
ward the plaintiff.” 

That this instruction is erroneous can not be success- 
fully disputed. The great mistake is found in the first 
part of it, where the court tells the jury that in the event 
they find from the evidence for the plaintiff, they will 
assess in his favor such damages, within the amount 
claimed, which is $2,500, as they think he has sustained 
by reason of the facts alleged in his petition. It will be 
observed that the question of the evidence is wholly ig- 
nored and entirely eliminated by this part of the instruc- 
tion. Instead of telling the jury they are to be governed 
by the evidence introduced on the trial, they are told to 
substitute what they think in its stead, and the only limit 
placed upon what they think is $2,500, and the basis of 
their thought is not the facts established by the evidence, 
but the allegations contained in the petition. It is alleged 
in the petition that defendant in error was employed by the 
Republican state central committee; that his wages were 
from $6 to $10 per week, with a promise of an increase; 
and that his employment would have continued for a year 
or more, if it had not been for the wrongful acts of the 
plaintiffs herein; that by reason of such wrongful acts he 
was discharged and lost his position, and was thereby 
greatly damaged. An examination of the record and of 
the bill of exceptions shows us that there was no evidence 
to sustain this allegation. The evidence establishes the 
fact that he was a servant or employee of the chairman of 
the Republican ‘state. central committee; that his comnpen- 
sation was $1 per day. His own witness, Chairman Teift, 
says that he had not intended to keep him more than three 
or four days. This is what the undisputed evidence shows. 
There is no conflict on this point. There is not a word 
of evidence to show any other actual damages. Now if the 
jury had been told to confine themselves to the evidence, 
and had not been allowed to fix the damages by the meas- 
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uré of what they should think, upon a consideration of the 
allegations of the petition, we can not believe that they 
would have found a verdict for $500. Taking the allega- 
tions of the petition as their basis, and not being confined 
to the evidence, they could well think that a year’s em- 
ployment at from $6 to $10 per week would amount to 
$500; and if such employment was lost by reason of the 
wrongful acts of the plaintiffs herein, as alleged in the 
petition, that would be the correct amount for which to 
find a verdict. The jury should have been instructed that 
they should be governed solely by the evidence introduced 
before them. They have no right to indulge in thoughts, 
conjectures and speculations not supported by the evi- 
dence. Sackett, Instructions to Juries, p. 241 [2d ed., p. 
342]. We hold, therefore, that the giving of this instruc- 
tion was reversible error. 

2. Plaintiff claims that the verdict is excessive. As we 
have already observed, the evidence shows that the actual 
money loss sustained by the defendant in error was 
trifling.. His own witnesses testified that his employment, 
in any event, would not have lasted more than three or 
four days after the incidents complained of occurred. It 
follows that the verdict must have been largely for in- 
juries to the feelings of the defendant, such as his mental 
pain and anguish, and the public disgrace and humilia- 
tion, mentioned in his petition. An examination of the 
record shows us that there was no evidence introduced to 
sustain a verdict for damages-on that account. It may be 
that such evidence can and will be supplied in another 
trial. Therefore we decline to express any opinion as to 
the amount that the defendant may be entitled to recover, 
should he conclude to again try the case. Upon another 
trial the evidence may be different, and we may deem it 
best not to limit the measure of damages, or lay down any 
particular rule in relation thereto, which may interfere 
hereafter with the rights of the defendant. It is sufficient 
for us to say that as the evidence stands in this record the 
verdict for $500 is excessive, and should be set aside for 
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that reason. It is not necessary for us to consider any of 
the other questions presented by the record, because we 
hold that for the giving of the instruction discussed herein 
and for the reason that the verdict is excessive, the judg- 
ment of the district court must be reversed. 

We recommend, therefore, that the judgment of the dis- 
‘trict court be reversed and the cause remanded for a new 
trial. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the dirtrict court is reversed 
and the cause remanded for a new trial. 


REVERSED AND REMANDED. 


Th2 following opinion denying a motion for rehearing 
was filed on February 4, 1903: 


Commissioner’s opinion, Department No. 2. 


1. Damage: ACTION: LACERATED FEELINGS: ELEMENT OF DAMAGES: 
Direct Proor: Evmpence. In an action for damages, in which 
injury to the feelings is alleged as an element of damages, 
direct proof of damage is not indispensable. The existence 
and amount of such damage is to be determined from the 
circumstances of the case disclosed by the evidence. 


2 Jury: IMAGINARY INJURIES: CAPRICIOUS DAMAGES: ERRONEOUS 
INsTrrucTION: FAILURE TO WaRN JuRY. In such a case the 
jury can not act capriciously, and allow damages for imaginary 
injuries, not warranted by the evidence. An instruction which 
fails to properly warn the jury in that regard, and will 
admit of the construction that the jury is not to be governed 
by the evidence in estimating such damages, is erroneous. 


BARNES, C. 


This case is before us on a motion for a rehearing, and 
it is contended that instruction No. 7, set forth in our 
published opinion herein, is not erroneous. A re-examina- 
tion of that instruction, and of the reasons and authorities 
urged in support of the motion for a rehearing, fails to 
convince us that our opinion on that question is unsound. 
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We believe, and still hold, that the instruction should not 
have been given, and that the giving of it was reversible 
error. Upon a further examination of the matter, how- 
ever, we are convinced that the reasons for reversing the 
judgment of the lower court set forth in the concluding 
part of the opinion, should be modified. In the body of 
the opinion we made use of the following language: “It 
follows that the verdict must have been largely for injuries 
to the feelings of the defendant, such as his mental pain 
and anguish, and the public disgrace and humiliation, 
mentioned in his petition. An examination of the record 
shows us that there was no evidence introduced to sustain 
a verdict for damages on that account.” In Boldt v. Bud- 
wig, 19 Nebr., 739, which was a case of slander, the court 
said with reference to damages, “No witness could swear 
to the mental suffering of the female plaintiff. The jury 
must decide upon that from the defamatory words them- 
selves, and the sex, age and condition of the plaintiff.” 
We think this is the correct rule, and requires us to make 
this modification. Ordinarily no direct proof can be had 
as to the injury to feelings, and mental pain and anguish. 
These matters must be determined from the circumstances 
of the case as disclosed by the evidence; but the jury can 
not act capriciously, and allow damages for imaginary 
injuries not warranted by the evidence. Care should be 
taken not to allow the jury to be misled in that regard. 
With the modification set forth in this opinion, we are 
satisfied that the motion for a rehearing should be over- 
ruled, because in no view of the case can the seventh in- 
struction be approved of. 

For the reasons given herein, we recommend that the 
motion for @ rehearing be overruled. 


OLDHAM and PounD, CC., concur. 


By the Court: We approve of the modification of our 
former opinion set forth in the above opinion of the com- 
missioners, and with such modification, the motion for a 
rehearing herein is overruled. 
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Curcaco, St. Pavut, MINNEAPOLIS & OMAHA RAILWAY 
CoMPANY V. A. LAGERKRANS, ADMINISTRATOR.* 


Firep Juny 10, 1902. No. 11,427. 
Commissioner’s opinion, Department No. 3. 


1. Personal Injury: DamacEs: ConTRIBUTORY NEGLIGENCE: GENERAL 
ALLEGATION. In an action for damages for personal injuries 
resulting from the alleged negligence of the defendant, in 
order to negative contributory negligence it 1s not necessary 
to set out in the petition the specific steps taken -by the 
injured party to avoid the injury. The general allegation 
that such injuries were received without fault or negligence 
on his part is sufficient. , 


2. Railroad Track: RovuTE To Train: PASSENGER: Where the rail- 
road track is the usual and only practicable route by which 
a passenger may go from the station to his train, the rail- 
road company will not be heard to say that a passenger by 
taking such route becomes guilty of negligence. 


3. Evidence: NEGLIGENCE: CoNTRIBUTORY NEGLIGENCE: JuRY. Evi- 
dence examined, and fheld sufficient to warrant the submission 
of the questions of negligence and contributory negligence 
to the jury. 


4. Assignment of Error: EvipEnce: REcEPTION: ExcLusron: MERE 
REFERENCE To SuBJECT-MATTER. An assignment of error based 
on the reception or exclusion of evidence, to be considered, 
must point out the evidence the reception or rejection of which 
is complained of; a mere reference to the subject-matter is 
insufficient. 


5. Action by Administrator: Damages To WIFE FoR DEATH oF Hus- 
BAND: REMARRIAGE OF WIFE. In an action by an administrator 
to recover damages resulting to a wife, on acconnt of the 
death of her husband, alleged to have been caused by the 
negligence of the defendant, the fact that such wife has sub- 
sequently remarried is immaterial, and should not be submitted 
to the jury, nor considered by them, in fixing the amount of 
the recovery. 


6. Special Findings: Supsission: REFUSAL: DIscrerion: ABUSE: 
Review. Whether to submit special findings to the jury is 
largely within the discretion of the trial court, and, in the 
absence of an abuse of such discretion, the refusal to submit 
such findings will not be reviewed. 


*Rehearing allowed. Reaffirmed. See opinion, page 580, post. 
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Error from the district court for Burt county. Tried 
below before EsTELLE, J. Affirmed. Sxepa@wicx, J., dis- 
senting. ; 


John B. Barnes (Thomas Wilson, of counsel, and Ben- 
jamin T. White and James B. Sheean, on motion for re- 
hearing), for plaintiff i in error. 


H. Wade Gillis, H. H. Bowes and Frank 8. Howell, con- 
tra, 


ALBERT, C. 


This is an action brought by the administrator of the 
estate of Walfred Hegeglund, deceased, to recover damages 
for the death of the deceased, alleged to have been caused 
by the negligence of the defendant. A trial to a jury re- 
sulted in a verdict for the plaintiff. Ifrom a judgment 
rendered thereon, the defendant prosecutes error to this 
court. The facts sufficiently appear in the body of the 
opinion. 

It is first insisted that the court erred in overruling a 
demurrer ore tenus to the petition. The petition, so far 
as is material at present, is as follows: 

“That at all of said times said defendant was a common 
carrier of freights, live stock and passengers over said 
line of railway between said named points, and on said 
date, to wit: May 22d, 1899, said defendant in considera- 
tion of the sum of $———-, agreed to be paid by said de- 
ceased to said defendant, received from and undertook to 
ship and agreed to ship for said deceased one car load of 
cattle, and safely carry said cattle and said deceased upon 
‘its freight train from said Oakland to said South Omaha, 
carrying said deceased in its caboose in said freight train 
for the purpose of caring for and looking after said stock. 

“In pursuance of said agreement, and preparatory to 
shipping said cattle, said deceased loaded said cattle on a 
freight car furnished for that purpose to said deceased 
by said defendant, said defendant receiving the same so 


° 
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loaded and placed the same in its freight train, which was 
due to leave said Oakland at about the hour of ten o’clock 
P. M. of said date. 

“That said deceased, after so loading said stock, and be- 
fore the arrival of said freight train at said Oakland, re- 
mained and waited in and about the office and waiting 
rooms of said defendant at its depot at said Oakland, and 
upon the arrival of said freight train, at said Oakland, was 
informed by the agent of the defendant having charge of 
said depot, that the caboose was attached to said train and 
in which said deceased was to ride to said South Omaha, 
would not stop at said depot for plaintiff to take passage 
therein, but the said caboose would be stopped in the yards 
of said defendant in said Oakland at a point about 15 rods 
north of said depot, upon the main track of said line or 
railroad ; that said caboose did stop as aforesaid about said 
distance from said depot, and in order to take passage on 
said caboose said agent directed and told said deceased 
that it would be necessary for him, said deceased, to vo to 
said point where said caboose was so stopped; that pursu- 
ant to said directions, and while attempting so to do, said 
deceased went upon and along the track of said defendant 
from said depot in the direction of said caboose, that being 
the usual and only reasonable way of going from said 
depot to cabooses in stock trains, and being the way usu- 
ally taken and followed by other shippers of stock over 
said line of road at all times with full knowledge thereof 
on the part of the defendant; that at the point where said 
caboose and train were standing at the time aforesaid, 
there were three tracks, one being the main line and upon 
which said train and caboose was then standing, and the 
other two being sidetracks or switches on either side of 
said main line; that on one of said side tracks at said time, 
there was a locomotive standing still, which said locomo- 
tive was in charge of an engineer of defendant’s company ; 
that while said deceased was going along the tracks as’ 
aforesaid, the night was very dark, and after said deceased 
had passed where said engine was standing on said side 
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track, and after said deceased had reached a point about 
midway between where said engine and said caboose were 
standing, the said engineer, without any warning, either 
by whistle, ringing of the bell, signal light, or otherwise, 
started up said engine on said sidetrack behind and fol- 
lowed after said deceased at a rapid rate, to-wit: at about 
ten miles per hour, and said engineer carelessly, recklessly 
and negligently caused said engine to run against, upon 
and over said deceased, and thereby carelessly and wrong- 
fully and negligently caused the death of said deceased, 
without any fault, carelessness or negligence of said de- 
ceased.” 

The specific grounds upon which the petition is assailed, 
as taken from the defendant’s brief, are substantially as 
follows: ; 

(1.) It fails to allege any excuse for the deceased being 
on the railroad track. (2.) It fails to allege that he took 
any precaution or exercised any of his faculties to protect 
himself from injury. (3.) It fails to allege that the de- 
fendant’s servants knew of his dangerous position in time, 
by the exercise of due care, to have prevented the accident 
which resulted in his death. 

As to the first, we think the allegation to the effect that 
the deceased had arranged for passage on one of the de- 
fendant’s trains, and in order to reach it he was obliged 
to go some 15 rods north of the passenger depot, and that 
the railroad track was the usual route taken by passen- 
gers, and the only reasonable one, is a sufficient excuse for 
his being on the track. 

As to the second, we do not understand the rule to be 
that, in order to negative contributory negligence, the 
plaintiff is required to set out the specific steps and pre- 
cautions taken to avoid injury. We think the general 
allegation, “without any fault, carelessness or negligence 
of the deceased,” covers the ground in this case. 

The third is based on the theory that the petition affirma- 
tively shows negligence on the part of the deceased. The 
theory is unsound. If the allegations of the petition be 


570 NEBRASKA REPORTS. [VOL. 65 


Chicago, St. P., M. & O. R. Co. v. Lagerkrans. 


true, and we must assume that they are when the petition 
is assailed by demurrer, the deceased may be said to have 
been on the track on defendant’s implied invitation. That 
being true, the defendant can not now be heard to say he 
was guilty of negligence in going where it had invited him 
to go. In our opinion, the petition is good as against a 
demurrer, - 

Another ground urged for a reversal of the judgment is, 
that the court erred in overruling the defendant’s motion 
for the direction of a verdict in its favor. In support of 
this position, the defendant again challenges the suffi- 
ciency of the petition. We have already gone into that 
question, dnd will only add that it is involved to some ex- 
tent in the question of the sufficiency of the evidence ad- 
mitted in support of the allegations of the petition to war- 
rant the submission of the case to the jury; consequently 
what we may say on that question will apply, to some ex- 
tent, to that of the sufficiency of the petition. 

Another ground upon which the defendant insists it was 
entitled to the direction of a verdict is that there was a 
failure to prove the alleged omission of the defendant to 
sound the bell, blow the whistle, or display lights on the 
engine which caused the death of the deceased. Some of 
the witnesses on behalf of the plaintiff testify they were in 
a position to have observed these warnings had they been 
given, and that they observed none. On the other hand, 
some on behalf of the defendant testify that they heard 
the bell and saw the lights on the engine. As a rule, posi- 
tive testimony is more satisfactory than that which is 
purely negative. But whether such warnings were given 
was a question of fact for the jury to determine from all 
the evidence. They were, the sole judges of the credibility 
of the witnesses, and of the weight to be given their testi- 
mony. For the court to have assumed, in the face of the 
testimony, that the giving of such warnings was con- 
clusively established, would ‘have been a usurpation of 
the province of the jury. 

But the defendant urges that it was entitled to the di- 
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rection of a verdict for the reason that the evidence con- 
clusively shows contributory negligence on the part of 
the deceased. As the question is raised in this case, every 
fact favorable to the plaintiff, which the evidence proves, 
or tends to prove, must be taken as true. With this rule 
in mind, we shall not be misunderstood when, in the de- 
termination of the question before us, we deal with such 
facts as the established facts in the case. Such facts, so 
far as material at present, are substantially as follows: 
The deceased had arranged with the defendant for the 
shipment of a car load of stock and passage for himself 
over the defendant’s road from Oakland to Omaha, on a 
certain train which usually left the former place about 
11 o’clock at night. He loaded his stock and went to the 
defendant’s passenger depot shortly before the time for 
his train to leave, where he was informed by the person in 
charge of the depot that the caboose of the train on which 
he had taken passage, would not stop at the depot, and 
that in order to get on he would have to go to where it was 
then standing, and where passengers were usually taken 
on, Some distance north of the depot. The most practica- 
ble route from the depot to the caboose, and the one usu- 
ally taken by passengers, was on the defendant’s right of 
way, and for a part of the distance, on the track or one of 
the side tracks. On receiving such information the de- 
ceased and some other passengers started for the caboose, 
walking on one of the side tracks, the deceased between the 
rails. On the way they passed an engine standing on a 
spur of road which led from a turntable to the side track 
on which they were walking. As they were thus making 
their way to the caboose the engine which they had passed 
backed from the spur onto the side track on which they 
were walking, and moving backward in the direction of 
the caboose at the rate of about ten miles an hour, struck 
and killed the deceased. There is also evidence tending 
to show that no warning was given the deceased of the ap- 
proach of the engine by bell, whistle, the display of lights 
or otherwise. The night was dark; so dark, the defendant 
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insists, that its engineer could not have seen deceased and 
his companions in time to warn them had he been looking. 
For the greater part of the distance from the depot to the 
caboose, and at the point where the accident occurred, 
there was a space between the tracks where the deceased 
might have walked; but it was not wholly free from ob- 
structions, more or less formidable to those walking after 
night. We think the foregoing fairly reflects the facts 
which the evidence proves or tends to prove, so far as they 
throw light on the present inquiry. We might add that 
there is no evidence that the deceased at any time looked 
or listened for the approach of an engine or train. The 
question presented at this stage is whether the facts stated 
show such negligence on the part of the deceased as to pre- 
clude a recovery in this case. The facts relied upon as 
showing such negligence, are that there was a space at the 
point where the deceased was killed, and for some distance 
before he reached that point, where he might have walked 
instead of walking on the track; and that, being on the 
track, he failed to look or listen for approaching trains. 
While a railroad track is a place of danger, to walk on 
such track is not always negligence. Whether it is negli- 
gence in a given case depends largely on the attendant 
circumstances. In this case the defendant was under con- 
tract with the deceased to carry him by one of its trains 
from Oakland to Omaha. Through no fault of his, in order 
to get on the train the deceased was obliged to walk some 
distance in the dark on the defendant’s right of way, and 
a part of the distance on one of its tracks. While it is true 
that at the place he was killed, and for some distance 
before reaching that point, there was a space between the 
tracks, where he might have walked, and which, as a mat- 
ter of fact, was reasonably safe, it was of such a character 
that one walking in the dark, as was the deceased, might 
reasonably hesitate in making choice between it and the 
track as a place of safety. One threading his way among 
the tracks in a railroad yard is surrounded by dangers. In 
his effort to avoid one he is liable to run into another. The 
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best and safest course is largely a matter of conjecture. 
A mere error of judgment in choosing under such circum- 
stances, can not be said, as a matter of law, to constitute 
negligence. What we have just said applies, in part, to 
the omission to look and listen. On that point we may add 
that this court can not say, as a matter of law, how often 
or at what intervals the deceased was required to use his 
senses to determine whether an engine is approaching him 
from behind on the side-track. He had passed over that 
portion of it, and found it clear. The track in front of 
him, another engine in the yard, his own steps, and other 
matters, all claimed his attention. Besides, it is con- 
ceded, that it was so dark that the engineer, had he been on 
the lookout, could not have seen the deceased in time to 
warn him. As we have seen, we must assume that no lights 
were displayed on the engine; the companions of the de- 
ceased did not hear the approach of the engine until it was 
so near that they had barely time to save themselves. 
Under such circumstances, his failure to look and listen 
is not conclusive on the question of negligence. In our 
opinion, the motion for the direction of a verdict was 
properly overruled. 7 

The following are among the assignments argued at 
length: 

‘The court erred in overruling the defendant’s objec- 
tions to the questions put by the plaintiff’s counsel, to the 
witnesses, as to whether or not there was any light on the 
rear end of the engine No. 104 and as to whether or not 
any bell was ringing on said engine just before it struck 
the deceased, because said questions were leading and sug- 
gestive, and were incompetent and immaterial under the 
issues in this case. 

“The court erred in receiving the evidence of plaintiff’s 
witnesses as to conversations between the deceased, and 
others present, and the Western Union Telegraph oper- 
ator, Walter Rindquist, in regard to going to the caboose, 
over the objections of the defendant, because the same was 
incompetent and immaterial and there was no evidence to 
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show that said operator had any power to bind the de- 
fendant by any statement whatever.” 

The briefs are equally obscure as to the witnesses re- 
ferred to, and the portion of the voluminous record where 
the alleged errors occurred. The assignments are too 
indefinite. Wonderlick v. Walker, 41 Nebr., 806, 810; 
hLagle Fire Co. v. Globe Loan & Trust Co., 44 Nebr., 380; 
Sigler v. McConnell, 45 Nebr., 598; Blocdel v. Zimmerman, 
41 Nebr., 695; City of Omaha v. Richards, 49 Nebr., 244. 

It is next urged “the court erred in excluding the evi- 
dence of the witnesses, offered by defendant, as to the. 
condition of the grounds and traveled paths, from the depot 
north to the north end of defendant’s yards, both on the 
east and west sides of defendant’s main line track.” This 
assignment is no more definite than those last referred to, 
but the brief points out the page of the bill.of exceptions 
where the rulings complained of may be found. In one 
instance, the evidence was sought to be elicited by the de- 
fendant on cross-examination, by the following question: 
“Then a person could travel, from the depot, between the 
main line track and the passing track, without obstruction, 
from the depot clear back to the north end of the yard at 
Oakland.” This question followed a rigid cross-examina- 
tion in which the facts were laid bare. The offer, follow- 
ing the rulings on the question, was not to show that a 
person could travel as indicated by the question, but to 
show the same state of facts as had already been drawn 
out on cross-examination. The offer was properly: re- 
jected. 

The next question referred to is one addressed to de- 
fendant’s own witness. It was objected to and the ob- 
jection sustained. No offer showing what the defendant 
expected to prove by the witness was made. The settled 
rule is that without such offer, the ruling on such objection 
will not be reviewed. 

The defendant tendered the following instructions, all 
of which were refused, and such refusal is now assigned 
as error; ‘ 
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“1. In this case the plaintiff as administrator of the 
estate of Walfred Hegglund, deceased, sues to recover 
damages from the defendant on account of the death of 
the said Hegglund, claiming that said death was caused by 
the negligence of the defendant, and that said Hegglund 
was free from any negligence on his part. The defendant 
denies that Hegglund’s death was caused by its negligence, 
denies that said Hegglund was free from negligence on 
his part, and alleges that his death was caused by the 
carelessness and negligence of the deceased himself. The 
burden of proof is on the plaintiff to establish the follow- 
ing facts: First, that deceased came to his death on ac- 
count of the negligence of the railroad company; second, 
that such death occurred under such circumstances and in 
such a manner that deceased, if he had lived, could have 
recovered damages against the defendant for his injuries. 
The jury are therefore instructed that unless you are sat- 
isfied, by the preponderance of the evidence, of the truth 
of both of these propositions, the plaintiff will not be en- 
titled to recover, and your verdict should be for the de- 
fendant.” . 

“3. You are instructed that negligence, which in law 
will entitle the plaintiff to recover, is the omission to do 
and perform some act or duty, which a reasonable man 
would do or the doing of some act which a reasonable and 
prudent man would not do, under the same or similar cir- 
cumstances. Measured by this rule, if the plaintiff has 
failed to establish such negligence on the part of the de- 
fendant by a preponderance of all the evidence, your ver- 
dict should be for the defendant. 

“6. The undisputed facts established by the evidence in 
this case, are that the deceased at the time of the accident 
knowingly and without any cause or excuse therefor went 
upon the defendant’s railroad track and between the rails 
of said track upon which an engine was standing, fired up 
and ready to move; that he walked along on said track, 
between the rails in the night time, with his back to said 
engine, and without making any effort to ascertain if said 


576 NEBRASKA REPORTS. [ VOL. 65 


Chicago, St. P., M. & O. R. Co. v. Lagerkrans. 


engine was moving or in which direction the same was 
- moving, such action on his part was gross contributory 
negligence. And unless you find from the evidence that 
the person or persons, in charge of said engine, knew, or by 
the exercise of ordinary diligence might have known, of 
the dangerous position in which deceased had placed him- 
self; and having such knowledge carelessly and without 
warning ran said engine over him and killed him, the plain- 
tiff can not recover; and you will find for the defendant. 

“7, The plaintiff in this case can only recover for the 
pecuniary loss sustained -by the widow of Walfred Hegg- 
lund, occasioned by his death. Such pecuniary loss is the 
loss of her means of support for the period during which 
he would probably have lived, but for his injury and death 
on the 22d day of May, 1899. If you find that his widow 
has married again, since his death and is not now depend- 
ent upon his labor for her support, then if you find for the 
plaintiff, you may take this fact into consideration in esti- 
mating the pecuniary loss, if any, which she has sustained 
and in fixing the damages in this case.” 

As to the first, it is faulty, because by it the defendant 
sought to submit a question of law to the jury, namely, 
whether the deceased, had he lived, could have recovered 
damages of the defendant for his injuries. It was prop- 
erly refused. 

As to the third, the court on its own motion gave one 
numbered 8, in the same language, adding thereto the fol- 
lowing: “It is for you to fix the standard for reasonable, 
_prudent, cautious men under the circumstances of this 
case, aS the evidence discloses such circumstances to you, 
according to your judgment and experience of what rea-: 
sonable, prudent and cautious men would do under the , 
same circumstances, and then test the conduct of the de- 
ceased involved in this case, and try it by that standard.” 
The defendant insists that the foregoing addition renders 
the instruction obscure. It does not so appear to us. It 
simply gives the jury the standard by which they are to 
test the conduct of the deceased. The standard given is 
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the one they should have applied in the absence of any in- 
struction on that point. As the instruction tendered was 
included in the one given by the court on its own motion, 
which included other matters upon which it was proper 
to instruct the jury, there was no error in refusing the one 
tendered. 

As to the sixth, it does not truly reflect the facts and was 
properly refused. 

As to the seventh, it appears in evidence that the de- 
ceased was a married man, but died without issue, and 
that his widow had remarried before this case was tried 
below. The question raised is not free from difficulty. 
We have found no authority directly in point. The statute 
provides that, “in every such action the jury may give such 
damages as they shall deem a fair and just compensation 
with reference to the pecuniary injuries, resulting from 
such death, to the wife and next of kin of such deceased 
person, not exceeding the sum of five thousand dollars.” 
Compiled Statutes, ch. 21, sec. 1. The recovery is thus 
limited to the pecuniary injuries resulting from the death 
of the deceased. The defendant insists that the pecuniary 
loss to the widow is loss to her means of support, and, hav- 
ing married again, she thereby acquired new means of 
support, and that such fact should have been submitted 
to the jury, and by them taken into account in arriving 
at a verdict. That the pecuniary benefits, resulting to a 
wife from her relationship to her husband, give her a 
pecuniary interest in his life, will be conceded. Such 
benefits are not general, but specific benefits, resulting 
from a specific relationship. His death ends that specific . 
relationship, and deprives her of such specific benefits. 
The pecuniary injury resulting to her from his death, in 
our opinion, is to be measured by the probable value of 
such specific benefits, unaffected by the fact that subse- 
quently she may have entered into new relations which 
will result in benefits similar to those she has lost by his 
death. The instruction was properly refused. 


Complaint is made of the first instruction given by the 
44 


578 NEBRASKA REPORTS. [VOL. 65 


Chicago, St. P., M. & O. R. Co. v. Lagerkrans. 


court on itsown motion. It is long, and it must suffice to 
say that it isa clear statement of the issues in the case, and 
of the facts the plaintiff was required to prove to entitle 
him to a verdict. No error in it is pointed out, nor do we 
discover any. 

The third instruction is complained of but we have con- 
sidered it under the assignment of the refusal to give the 
third instruction asked by the defendant. 

The sixth instruction, given by the court on its own 
motion, is as follows: 

_ “Tf you find from the evidence, under the instructions of 
the court, that the deceased, Walfred Hegglund, went 
upon the right of way and tracks of the defendant com- 
pany for the purpose of getting upon the caboose of the 
train which was to transport his stock, and while so doing 
conducted himself and acted as an ordinarily reasonable, 
prudent and cautious man would have acted under the 
same circumstances, and while so upon said right of way 
and tracks received injuries which caused his death by and 
through the negligent act of said defendant company or 
its agents or employees, which negligence must be shown 
by a preponderance of the evidence, and must be the negli- 
gence complained of; then, and in that event, your verdict 
should be for the plaintiff for such sum as the evidence 
shows to have resulted therefrom, not to exceed the sum 
of $5,000.” 

The defendant insists that this instruction is erroneous, 
because “the jury should have been told that it must have 
been either necessary or proper for the deceased to have 
placed himself on the railroad tracks.” The question was 
not exactly whether it was necessary or proper for the 
deceased to have placed himself on the railroad track, but 
rather, whether in doing so, he did that which a man of 
ordinary care and prudence would not have done, under 
like circumstances. By the instruction under considera- 
tion the jury were told that if the deceased went—that is, 
walked or traveled—on the right of way and tracks for the 
purpose of getting on the caboose, and while doing so con- 
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ducted himself and acted as an ordinarily reasonable, 
prudent and cautious man would have acted, under the 
same circumstances, etc. We think a fair construction of 
this instruction on this point is that it required the jury 
to find that in walking on the track the deceased was doing 
that which a man of ordinary care and prudence might 
have done under like circumstances. If a more explicit 
statement on that point was desired by the defendant, it 
should have tendered an instruction to that end. The in- 
struction as it stands is not erroneous. 

The defendant complains of the refusal of the court to 
submit certain special findings. This is a matter largely 
within the discretion of the trial court. Such discretion 
does not appear to have been abused in this-case. We dis- 
cover no error in the record. 

It is recommended that the judgment of the district 
court be affirmed. 


DuFFIE and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


a 


; AFFIRMED. 
SEDGWICK, J., dissenting. 


I think that to walk with one’s back to a live engine be- 
tween the tracks of a road on which that engine may read- 
ily be moved, on a dark night, in a switch-yard, where it is 
well known that switching is being done, and it is well 
known that engines are standing ready to be moved at any 
time, and without any attempt to ascertain if an engine is 
approaching, is of itself such prima-facie negligence as to 
make it necessary for the plaintiff to prove that there was 
no other reasonable and proper route upon the road-bed 
- and right of way, or otherwise, whereby deceased could 
have gone from the depot to the caboose, and in the absence 
of such proof the plaintiff could not recover. 

2. Under such conditions the question put to one of 
plaintiff’s witnesses upon cross-examination, as to whether 
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a person could travel to the north end of the yard from the 
depot between the main line track and the switch-track, 
was a proper question upon cross-examination, and to ex- 
clude this line of cross-examination was error which calls 
for a reversal of the judgment. 

3. I think the sixth instruction given by the court on its 
own motion was erroneous. It purports to tell the jury 
what facts must necessarily be found in order to find a 
verdict for the plaintiff, and it omits an essential element 
of the plaintiff’s case. It may under the circumstances 
have been prudent to have traveled over the defendant’s 
right of way or even over the road-bed, and imprudent to 
have traveled upon the track between the rails, and the 
distinction should have beeu made plain to the jury. The 
phrase “went upon the right of way and track of the dé- 
fendant company,” uniting the two together, may well have 
led the jury to suppose that they were not to make any 
distinction, so that unless it was negligent to go upon the 
right of way at all, it would not have been negligent to 
walk between the rails of the track, and I think the jury 
should have been told that unless circumstances were such 
that it was necessary for the deceased to place himself be- 
tween the tracks, such act must be considered negligent on 
his part. 


The following opinion on rehearing was filed on May 
20, 1908: 


Stare Decisis. Upon re-examination of the cause, the judgment 
heretofore rendered is adhered to. 


Per CurRIAM. 


This cause was submitted and argued to the commis- 
sioners constituting Department No. 3, and an opinicn 
prepared in which was recommended the affirmance of the 
judgment rendered in the trial court. A judgment of | 
affirmance, for the reasons stated in the opinion, was ac- 
cordingly entered in this court, Mr. Justice Srep@wick dis- 
senting. Chicago, St. P.M. & O. R. Co. v. Lagerkrans, ante, 
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page 566. On application of the department preparing 
the first opinion, a rehearing has been granted and the case 
submitted to the same department for its further consid- 
eration. On the second submission the department is di- 
vided in its recommendation, a majority favoring a re- 
versal of the judgment of affirmance heretofore entered. 
A further examination by us of the questions involved in 
the determination of the controversy is productive of no 
change in the views of the court, as expressed in the former 
opinion. The reargument has resulted in nothing new or 
essentially different from those questions considered and 
determined by the judgment already rendered. A major- 
ity of the court is still of the opinion that the former judg- 
ment correctly determines the rights of the litigants in the 
final disposition of the cause, and the same is accordingly 
adhered to. For the reasons stated in his dissenting opin- 
ion at the time of the rendition of judgment of affirmance 
herein, SEDGWICK, J., dissents. 


JUDGMENT ADHERED TO. 


COURIER PRINTING & PUBLISHING COMPANY V. WALTER A. 
LEESBE. 


FILED JULY 10, 1902. No. 11,894. 
Commisisoner’s opinion, Department No. 3. 


1. Justice of the Peace: Srecrai APPEARANCE: ILLEGAL Frees. The 
defendant in an action before a justice of the peace made 
a special appearance, which was sustained; another summons 
issued, and was served on the defendant; judgment was sub- 
sequently rendered against the defendant; the justice included 
the proceedings on the special appearance in his docket entries 
in the case; the defendant ordered a transcript, in order 
to perfect an appeal; and the justice included therein the 
proceedings on the special appearance, and included the same 
in the fee charged and received for the transcript. Held, that 
the exaction of fees for that part of the transcript pertaining 
to the special appearance did not render the justice liable for 
the statutory penalty for taking illegal fees. 
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2. Appeal Bond: APPrRoVAL: CERTIFICATE: ILLEGAL FEE. The words, 
“Surety approved by me this 24th day of July, 1899,” followed 
by the official signature of a justice of the peace, indorsed on 
an appeal bond, are not a certificate; and the exaction of a fee 
therefor, as such, by the justice is illegal. 


3. Filing Paper: Fre: ApprEaL Bonp. The words, “filing petition, 
bill of particulars, or other paper necessary in a cause,” in 
section 11, chapter 28, Compiled Statutes, include an appeal 
bond. 


4, INegal Fee: Penatty: STatruTe. The penalty provided for in sec- 
tion 34 refers not only to the taking of greater fees than those 
specified for services rendered, but also to the taking of fees 
for services other than those specified in section 11 of chapter 
28, Compiled Statutes. 


Error from the district court for Lancaster county. 
Tried below before Frost, J. Reversed. 


Charles O. Whedon and James A. Brown,'for plaintiff 
in error. 


Thomas J. Doyle, Doyle & Stone, F. J. Kelley and Wal- 
ter A. Leese, contra. 


ALBERT, C. 


The plaintiff brought this action against the defendant 
to recover the statutory penalty for charging and receiving 
illegal fees, which, it is alleged, the defendant charged and 
received of the plaintiff for official services, while acting 
as justice of the peace. There appears to be no conflict on 
any material point. The defendant was a justice of the 
peace of Lancaster county. An action was brought before 
him against the plaintiff in this»case, who appeared 
specially and objected to the jurisdiction of the court over 
it. The objection was sustained, whereupon another sum- 
mons issued for the plaintiff, as defendant, before the jus- 
tice, which was duly served. The case was tried to the de- 
fendant as justice, who gave judgment against the plaintiff 
herein, from which it appealed to the district court. The 
defendant herein, as such justice, entered the proceedings 
had on the special appearance, and the steps anterior 
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thereto, on his docket, as part of the proceedings in the 
cause in which he gave judgment; included such entries in 
the transcript on appeal; and charged therefor at the legal 
rate. He also charged ten cents for filing the appeal bond, 
fifteen cents for entering it on his docket and twenty-five 
cents for its approval and the memorandum of approval 
indorsed thereon. On this state of facts the court found 
for the defendant, and gave judgment accordingly. The 
plaintiff brings error. 

As to the charge for that part of the transcript which 
pertains to the proceedings on the special appearance, the 
plaintiff contends that such entries were improperly in- 
cluded in’ the docket entries of the justice, and were not 
entries of proceedings had in the case in which the judg- 
ment appealed from was rendered, and that such charge 
was consequently illegal. Whether such entries were 
proper, we need not determine. They were made, and were 
a part of the docket entries in the case, when the transcript 
was ordered. If the record contained matters which the 
plaintiff did not deem necessary to be inclnded in its 
transcript, it could have asked that they be omitted. It 
asked for a transcript of a record, the contents of which it 
must be presumed to have known. It got what it asked for, 
and, it seems to us, the defendant was entitled to his fees 
in making it. It is true the plaintitf objected to such en- 
tries after the transcript was made, but that was after the 
justice had earned his fee for making it, and came too 
late. 

This brings us to the other items. The services for which 
a justice of the peace is entitled to compensation are speci- 
fied in section 11, chapter 28, Compiled Statutes. He is en- 
titled to no fees for services not herein enumerated. 
Phoniaz Ins. Co. v. McHvony, 52 Nebr., 566. That section 
allows a fee of ten cents for “filing petition, bill of par- 
ticulars, or other paper necessary in a cause.” We think 
the language is broad enough to include an appeal bond; 
and that the defendant was entitled to the fee charged in 
that behalf. 
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As to the fee charged for entering the appeal bond on 
the docket, the defendant was not entitled to it. Section 
1086, Code of Civil Procedure, makes it the duty of the 
justice to thus enter it, but section 11, supra, allows no fee 
for that service. Neither does said section provide any 
fee for the approval of an appeal bond, nor for the in- 
dorsement of such approval thereon. It appears to have 
been urged by the defendaut (we have not been favored 
with a brief in his behalf) that he attached a certificate of 
approval to the bond. The readiest answer to this is that 
it does not so appear in the record. The only indorsement 
on the bond is, “Surety approved by me this 24th day of 
July, 1899,” followed by the official signature. Such in- 
dorsement is a mere memorandum, and in no sense a cer- 
tificate. In our opinion, this charge is also illegal. 

Section 34, chapter 28, Compiled Statutes, is as follows: 
“Tf any officer whatever, whose fees are hereinbefore ex- 
pressed and limited, shall take greater fees than are so 
hereinbefore limited and expressed, for any service to be 
done by him in his office, or if any such officer shall charge 
or demand, and take any of the fees hereinbefore ascer- 
tained and limited, where the business for which such fees 
are chargeable, shall not be actually done and performed, 
such officer shal] forfeit and pay to the party injured fifty 
dollars, to be recovered as debts of the same amount are re- 
coverable by law.” Its object was to protect the public 
against extortion. One of the acts denounced is the taking 
of greater fees than those limited and expressed in section 
11, supra. The use of the word “expressed,” in the section 
quoted, is significant. To our minds it was intended to 
express the thought that the penalty would follow, not 
only the taking of greater fees than those specified for 
services rendered, but the taking of fees for services other 
than those specified in section 11. If that be true, the 
taking of fees for the entry of the appeal bond on the 
docket, the approval of such bond and the entry of a 
memorandum of such approval thereon, come under the 
ban of the statute, and the defendant is liable for the pen- 
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alty. It is therefore recommended that the judgment of 
the district court be reversed. 


DuFFIE and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
Opinion, the judgment of the district court is 


REVERSED. 


Note.—Officer.—Fees.—Accounting—_A county clerk must account 
for all fees earned by him, whether collected or not. Sheibley vw. 
Dizon County, 61 Nebr., 409. Surety on bond liable for an excessive 
fee. ‘The statute providing a fifty dollar penalty for excessive fee, 
is constitutional. Graham v Kibble, 9 Nebr., 182. After the decision 
in Courier Co. v. Leese, any officer, required to account for fees, 
makes a charge for fees at his peril. If too little, he and his bonds- 
ment are chargeable with shortage; if too much they are liable for 
$50 penalty.—W. F. B. 


Joun L. Dopp v. Jon SKELTON. 
FILep JULY 22, 1902. No. 12,131. 


1. Replevin: APPEAL: New Arrmpavir. When an action of replevin 
is removed to the district court by appeal, it is not necessary 
to file a new affidavit. 


2. 3 . CONDITION OF MorTGAGE: DEFAULT. An affidavit in 
replevin, which alleges a special ownership, by stating that 
there is a certain sum due upon the mortgage under which 
the plaintiff claims, and that there has been a default in the 
condition of such mortgage, is not absolutely void, and, if 
assailed by motion to quash, may be amended. 


3. Directing a Verdict. If the court has jurisdiction of a case, and 
the evidence is undisputed, it is not error to direct a verdict. 


4. Error: MoTION: FAILURE To RULE: ATTENTION OF CouRT. The 
* failure of the court to rule on a motion which has not been 
brought to its attention, is not error. 


5. Proceeding in Replevin: Issur ForMED BY PLEADINGS. When the 
special proceeding in replevin is not assailed, the only thing 
for the trial court to do is try and determine the issue 
formed by the pleadings. 


Error from the district court for Custer county. Tried 
below before SULLIVAN, J. Affirmed. 
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J. R. Dean, for plaintiff in error. 
Charles H. Holcomb, contra. : 


SULLIVAN, C. J. 


This action to recover possession of specific personal 
property was brought by Joe Skelton against John L. Dodd 
before A. Moore, a justice of the peace for Custer county. 
The affidavit filed by Skelton in the office of the justice 
alleges a special ownership. It states that “the said plain- 
tiff has a special interest in and to said property by virtue 
of a chattel mortgage executed by defendant to plaintiff 
upon which default has been made, there being due thereon 
$181.40.” The other allegations of the affidavit are in the 
usual form and are conceded to be sufficient. On the re- 
turn day of the summons the defendant appeared, and 
without challenging the jurisdiction of the justice or mak- 
ing any objection to the affidavit, proceeded to a trial of 
the case on the’merits. [or the purpose, it would seem, of 
raising a distinct issue, Dodd admitted the execution and 
validity of the plaintiff’s mortgage, and that the note 
which the mortgage was given to secure was past due and 
only partially paid. By way of avoidance, he alleged a 
contract providing for an extension of the time of pay- 
ment. The issue thus formed was tried to a jury and the 
trial resulted in a verdict and judgment in favor of the 
plaintiff. The defendant thereupon removed the cause by 
appeal to the district court, where the question of whether 
there had been a valid contract, extending the time of 
payment of the note described in the mortgage, was again 
litigated, and again decided in favor of the plaintiff. 

The petition in error really presents but one question for 
decision, and that is whether the trial court erred in di- 
recting the jury to return a verdict in favor of Skelton. 
In our opinion, the instruction was right. The evidence 
shows conclusively that there was no consideration to sup- 
port an agreement extending the time of payment of the 
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debt secured by the mortgage. This is apparently con- 
ceded, but it is claimed that the affidavit filed before the 
justice of the peace failed to show that the debt secured by 
the mortgage had matured, and that the justice was, there- 
fore, without jurisdiction to try the cause. It is perliaps 
true that the affidavit was defective, but it was not abso- 
lutely void. It stated a conclusion rather than a fact; but 
if it had been assailed by motion to quash, leave to amend 
would have been given asa matter of course. German Nat. 
Bank of Beatrice v. Aultman, Miller & Co., 63 Nebr., 324; 
Commercial State Bank of Crawford v. Ketcham, 46 
Nebr., 568. 

The affidavit filed by the plaintiff in the district court 
_ was evidently intended as a pleading, and was treated 
and dealt with as such. The defendant in his answer re- 
fers to it as,a petition, and he moved to strike it from the 
files on the ground that it raised a new issue, and for other 
reasons. Whether it contains all the statutory elements 
of a replevin affidavit is not material. For the purposes 
of the litigation the original affidavit was sufficient. The 
motion to strike the affidavit or petition not having been 
brought to the attention of the trial court, was not ruled 
upon, and is therefore not before us for consideration in- 
this proceeding. 

In the district court the defendant voluntarily presented 
an issue for trial and demanded affirmative relief. He not 
only submitted to the authority of the court, but invoked 
its action in his own behalf. The special proceeding not 
having been assailed, nothing remained for the court to do © 
but to decide the issue presented by the pleadings. Hudel- 
son v. First Nat. Bank of Tobias, 51 Nebr., 557; Furrow 
v. Chapin, 13 Kan., 107; MeKee v. Metraw, 31 Minn., 429; 
18 Ency. Pl. & Pr., 517. That issue was correctly decided, 
and the judgment is therefore 

AFFIRMED. 
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M. O. AYRES V. JOHN MCCONAHEY ET AL. 
FILED JULY 22, 1902. No. 12,133. 


Mortgagee of Chattels: RATIFICATION OF UNAUTIIORIZED Sate. A 
mortgagee of chattels will be held to have ratified an unauthor- 
ized sale of the mortgaged property by knowingly receiving 
and retaining the proceeds of such sale. 


Error from the district court for Dakota county. Tried 
below before Graves, J. A/firmed. 


M. C. Beck, for plaintiff in error. 
William P. Warner, contra. 


SULLIVAN, C. J. 


This action of replevin, brought by Ayres against Me- 
Conahey, was tried to a jury in the district court and de- 
cided in favor of the defendant. The cattle in controversy 
were originally owned by Robert Duggan, through whom 
both parties claim title. Ayres claims as a mortgagee and 
McConahey as a purchaser for ful] value, without notice 
of the mortgage. In our view of the cease it will not be 
necessary to consider all the questions discussed by counsel 
in their briefs. One point resolved by the jury against the 
plaintiff is in our opinion determinative, and leads neces- 
sarily to an affirmance of the judgment. It appears from 
the record that the plaintiff, who is a banker doing busi- 
ness at Dakota City, had two mortgages upon cattle owned 
by Duggan. These mortgages were given at different 
times, secured different items of indebtedness and covered 
different cattle. Just before the note secured by the first 
mortgage fell due, the cattle in dispute, some of them being 
covered by one mortgage and some by the ofher, were sold 
by Duggan to Haakinson & Company, and by Haakinson 
& Company to the defendant. A check for the proceeds of 
the sale was sent by mail to Ayres, who received it, and 
applied it upon the note secured by the first mortgage and 
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upon two unsecured obligations of Robert Duggan. The 
defendant now contends that Ayres can not, while retain- 
ing the proceeds of the sale, recover the cattle. In this 
contention the defendant is manifestly right. The law is 
not so crude as to permit a mortgagee to have both his lien 
and the value of it. The receipt and retention of the price 
of the cattle under the circumstances here disclosed was, 
in legal effect, a ratification of the sale, and a release pro 
tanto of the mortgages. Johnston v. Milwaukee & Wyo- 
ming Investment Co., 49 Nebr., 68, 76; Field v. Doyon, 25 
N. W. Rep. [Wis.],653. The evidence plainly indicates that 
when Ayres received the check from Duggan, he had very 
good reasons for believing, and did in fact believe, that it 
represented the proceeds of the sale of some of the mort- 
gaged property. A week or ten days later he had actual 
knowledge of the transaction. He was then informed by 
Rockwell that McConahey had bought the cattle, and 
was feeding them at his ranch. Still he did not repudiate 
the authority of Duggan to make the sale. Neither then 
nor since has he offered to make restitution. McConahey, 
never doubting his complete ownership of the cattle, had 
been feeding them for several months, when the plaintiff, 
still holding fast to the purchase money, instituted this 
suit. The sale, as was said in Field v. Doyon, was a sale 
of the property and not of the equity of redemption, and 
consequently the receipt- and retention of the purchase 
price can only be construed as a ratification and approval 
of an act which the mortgagor had assumed to do without 
authority. 
The judgment is 
AFFIRMED. 
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DEMETRIUS MAYNARD V. ALEXANDER SIGMAN. 


FILED JULY 22, 1902. No. 12,144. 


1. Malicious Prosecution: ACTION FOR DAMAGES: PROBABLE CAUSE: 


w 


7. 


QUESTION FOR CourRT. In an action to recover damages for 
malicious prosecution when the facts are not in dispute, the 
question of probable cause is a question of law for the 
determination of the court. 


: : : INSTRUCTION. In an action grounded on an 
alleged malicious prosecution it is not error to give an instruc- 
tion defining probable cause in connection with other instruc- 
tions in which the jury are told what facts, if established by 
the evidence in the particular case, would or would not con- 
stitute probable cause. 


. Probable Cause. Whether there was probable cause for instituting 


a@ criminal action is a question to be determined from a con- 
sideration of the facts and circumstances of which the defend- 
ant had, or should have had, knowledge when the prosecution 
was commenced; facts coming to his notice after the trial 
of the case can not be taken into account. 


Malicious Prosecution: County ATTORNEY: ADVICE: CRIMINAL 
AcTION: STATEMENT OF Facts: Lianiniry. A party who lays 
all the facts which he knew, or should have known, before 
the county attorney, and acts in good faith upon his advice, 
has probable cause for instituting a criminal action, and is, 
therefore, not liable to an action for malicious prosecntion. 


. Action for Malicious Prosecution: GENERAL DENIAL: PROOF: Goop 


Faitn: ADVICE OF CouNTY ATTORNEY: DiscLosuRE. In an action 
for malicious prosecution, the defendant may, under a general 
denial, show that in setting the prosecution on foot, he acted 
in good faith, on the advice of the county attorney, after 
having made a full disclosure of all the material circumstances 
of which he had knowledge. 


oe 


Evidence: VerpicT. Evidence examined, and found sufficient to 


sustain the verdict. 


Jury: CRIMINAL CASE: VERDICT: PRESUMPTION: PROBARLE CAUSE. 


The lawfully constituted triers of fact in criminal cases are 
to be regarded as reasonable men; and where they, upon 
consideration of the evidence, find guilt beyond a reasonable 
doubt, it will, in the absence of special circumstances, be 
presumed that there was probable cause for the prosecution. 


. Probable Cause: PRESUMPTION FRoM CONVICTION: PROBATIVE ForcE 


or VERDICT. The presumption of probable cause arising from 
conviction is a disputabie presumption, and may be overcome 
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by evidence which destroys the natural probative force of 
the verdict or finding upon which the sentence is based. 


9. Instructions. If the instructions, when considered together, fairly 
and clearly state the law of the case, they furnish no ground 
for reversing the judgment. 


Error from the district court for Dodge county. 
Tried below before GRIMISON, J. Affirmed. 


Frank Dolezal, for plaintiff in error. 
Stinson & Martin, contra. 


SULLIVAN, C. J. 


This was an action by Demetrius Maynard against Alex- 
ander Sigman to recover damages for an alleged malicious 
prosecution. The cause was tried to a jury, and resulted in 
a verdict and judgment in favor of the defendant. The 
complaint upon which Maynard was arrested charged him 
with the theft of certain hay belonging to Sigman. Upon 
this complaint a conviction was had before a justice of the 
peace, but in the district court, to which the case was re- 
moved by appeal, the prosecution was abandoned. The 
hay in question was taken by the plaintiff from a stack 
standing in a field owned by one Towner Smith. In this 
field stood other stacks of hay, belonging to different per- 
sons, and the contention of plaintiff at the trial was that 
he took defendant’s hay believing it to be part of a stack 
which he had bought of a man named King. 

Plaintiff’s theory was, at his request, given to the jury 
in the following instruction: 

“J, If you find from the evidence in this case that the 
plaintiff Demetrius Maynard did not take any hay be- 
longing to the defendant, or that he took hay belonging to 
the defendant under a mistake and believing the same to 
be hay which the man King had a right to direct him to 
take; and if you further find from the evidence in this case 
that the defendant Sigman was told by Maynard or by 
said King that the said plaintiff Maynard took said hay 
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under such mistake, or that the said Sigman could have 
by reasonable inquiry and effort have ascertained that the 
said Maynard took said hay under a mistake as aforesaid, 
then and in such case you ave instructed that the defend- 
ant Sigman had no probable cause to cause the arrest and 
prosecution of the plaintiff Maynard, and such prosecution 
by him is without probable cause in law.” 

The verdict in favor of the defendant was, under this 
instruction, an unequivocal rejection of the claim that the 
hay had been taken by mistake and that Sigman knew or 
ought to have known that fact. In effect, the jury, by their 
verdict, said that if the hay had been taken without crim- 
inal intent, the defendant did not know it and his igno- 
rance was not culpable. 

In this view of the matter, it is very clear that there was 
no prejudicial error in the twelfth instruction, in which 
it is said that advice of counsel is, under cértain civeum- 
stances, conclusive evidence of probable cause. If Sigman 
had no knowledge of the alleged mistake, it is difficult to 
see how he could have given the county attorney any in- 
formation in regard to it. The fact is that the record con- 
tains no competent evidence tending in the least to prove 
that the defendant knew, or by the exercise of ordinary 
diligence might have known, any circumstance tending to 
establish plaintiff’s innocence. 

It is claimed that the court erred in giving the four- 
teenth instruction, which is as follows: “If you believe 
from the evidence that the defendant’s hay was stolen as 
alleged, by some person, and that upon inquiry he found 
a reputable witness who told him that he saw the plaintiff 
take the said hay, and that he, said witness, would so 
swear upon a trial, and that defendant had an honest 
belief in the truth of such information, this would consti- 
tute probable cause.” The ground upon which this in- 
struction is assailed is that it justifies a criminal prosecu- 
tion for a mere conversion. Standing alone or considered 
in connection with the rest of the charge, it seems clear 
to us that this paragraph is not fairly open to criticism. 
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The thought conveyed is that the prosecution of the plain- 
tiff would be warranted only by credible information to 
the effect that he had been seen taking away property 
which had been stolen. 

In the thirteenth instruction the jury were plainly told 
that mere conversion of property—the taking of it under a 
mistake or claim of ownership—is not larceny, and would 
furnish no excuse for the institution of a criminal action. 
Reading the two paragraphs of the charge together, it is 
almost certain the jury were not left under the impression 
that the taking of the hay under a claim of right would 
justify the arrest and imprisonment of plaintiff. 

The seventh instruction is excepted to on the ground 
that it permitted the jury to determine for themselves wltat 
facts would constitute probable cause. The instruction is 
correct as far as it goes; it is an accurate legal definition 
of probable cause, and that is all it professes to be. The , 
facts upon which the defendant relied as constituting sufti- 
cient cause for the criminal prosecution were set out in 
the fourteenth instruction, and those upon which the plain- 
tiff relied as constituting want of probable cause were 
stated in the first instruction, given at his request. The 
jury were thus fairly and fully instructed in accordance 
with the rule laid down in Turner v. O’Brien, 5 Nebr., 542; 
Dreyfus v. Aul, 29 Nebr., 191, and Jonasen v. Kennedy, 39 
Nebr., 313. In the case last mentioned it is said: “It was 
not erroneous to tell the jury in general terms what the 
law meant by a ‘want of probable cause’ when such in- 
struction was accompanied by other instructions as to 
what facts would constitute want of probable cause in the 
case on trial.” 

It is insisted that the evidence given to show that defend- 
ant acted on the advice of counsel was improperly received. 
The answer was a general denial. It put in issue every 
fact which the plaintiff was required to prove in making 
his case. The burden of proving malice and want of prob- 
able cause was on him. In showing that he acted on the 
advice of the county attorney, the defendant gave evidence 

45 
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tending to prove that he had probable cause for setting the 
prosecution on foot. This fact tended directly to disprove 
want of probable cause, and was therefore admissible un- 
der a general denial. 

It is insisted with considerable vehemence that the evi- 
dence is not sufficient to sustain the verdict, but we think it 
is. The plaintiff having been once fairly convicted of the 
crime with which he was charged, it would be difficult, 
upon this record, to give a satisfactory reason for holding 
that there was not probable grounds for the prosecution. 
The lawfully constituted triers of fact in criminal cases 
must, it would seem, be regarded as reasonable men; and 
where they, upon consideration of the evidence, find guilt 
beyond a reasonable doubt, it can hardly be claimed, in 
the absence of special circunistances, that the prosecution 
was instituted and carried on without probable cause. 
The presumption of probable cause arising from convic- 
tion is not, however, an indisputable presumption; it may 
be rebutted by evidence which destroys the natural pro- 
bative force of the finding or verdict upon which the sen- 
tence is based. Nehr v. Dobbs, 47 Nebr., 863. 

Other assignments of error, briefly discussed by counsel 
for Maynard, have been examined, and the rulings com- 
plained of approved. 

The judgment of the district court is undoubtedly rig. ., 


and is, therefore, 
AFFIRMED. 


First NATIONAL BANK OF DAVID City v. CHARLES H. 
SARGEANT. 


FILED JULY 22, 1902. No. 11,912. 


1. Pleadings: IssuE: EvIpENcE: Frnpinea: Fact: EXxIstENCcE: ASSUMP- 
tion: INSTRUCTION: Error. Where the pleadings raise an issue 
of fact, and under the evidence but one finding can be justified, 
it is not error for the trial court to assume the existence of 
the fact so established, and instruct the jury accordingly. 


VOL. 65] JANUARY TERM, 1902. 595 


First Nat. Bank of David City v. Sargeant. 


2. Mortgage: DEED ABSOLUTE: Form: SECURITY: SECURITY FOR DEBT: 
, AGREEMENT OF PaRTIES. A deed absolute in form will be 
treated as a mortgage when it is given to secure payment 

of a debt, although the parties may have agreed that upon 
default of payment the deed should become absolute. State 


Bank of O'Neill v. Mathews, 45 Nebr., 659. 


3. Duress: Insrrccrion. Instruction copied in the opinion as to 
what constitutes duress examined, and held the giving thereof 
not erroneous. 


4, Petition: EvipencE. Petition examined, and held to state a cause 
of action, and evidence held sufficient to support the verdict 
of the jury. 


5, Mortgage: DEED: Form: Security oF Desr: PAYMENT oF Excess: 
Duress: ReEcovery or Excess. One S. had conveyed, by a 
warranty deed absolute in form, to a bank certain real estate 
as security for an indebtedness owing by 8S. to the bank. S. 
was in financial distress, and had no means of meeting his 
indebtedness save by a sale of the real estate. The bank 
thereafter assumed to be the absolute owner of the property 
and denied to S. any right, interest or equity therein, and by 
injunction proceedings undertook to dispossess him of a 
portion of such land. S. procured a purchaser at an advan- 
tageous price, and endeavored to adjust his differences with 
the bank, so as to effectuate a sale of the property, and 
meet pressing demands against him. The bank refused to 
consent to a sale or release its interest or reconvey the 
premises to S., so that a sale might be conswumated without 
the payment by S. of a large sum of money in excess of 
the amount justly due. Held, Under the facts and circumstances 
as disclosed by the record, that the payment of the excess 
over and above the amount justly due was. made under duress 
and compulsion, and might be recovered back in an action 
brought for that purpose. 


6. Written Agreement: Compromise: EvIpENcE. At the time of 
making the arrangements for the payment of the sum 
demanded, a written agreement was entered into in the nature 
of a compromise or settlement of the differences existing 
between the parties, which was accepted and acquiesced in 
by S. so as to regain control of the land, be able to effectuate 
a sale of the property, and extricate himself from his financial 
difficulties. Held, That the jury was justified, under the evi- 
dence, in finding that the agreement was vitiated, because of 
duress, for the same reason and to the same extent as the 
overpayment was the result of legal duress. 


7. Instructions: SuBSTANCE oF PLEADINGS: IssUES OF Fact: Error. 
Instructions of the court in stating the substance of the plead- 
ings and the issues of fact to the jury examined, and found 
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that the issues were submitted fairly to both parties, and that 
no error was committed by such instructions. 


8. Other Errors. Other alleged errors examined, and found to be 
without merit. 


Error from the district court for Butler county. Tried 
below before Sornzorcer, J. Affirmed. 


Matt Miller and Arthur J. Hvans, for plaintiff in error. 
A. M. Walling and W. JM. Cain, contra. 


Hoicoms, J. 


An action was brought in the lower court by the plain- 
tiff, who is now the defendant in error, against the de- 
fendant, plaintiff in error, to recover a sum of money 
alleged to have been paid under compulsion and duress. 
The trial resulted in a verdict and judgment in favor of 
the plaintiff for the sum of $640. The defendant prose- 
cutes error. 

The petition in error contains 112 assignments of error. 
With the thermometer registering well up to the same 
mark, we can scarcely be expected to note and consider 
each assignment at length, and in detail. If we generalize 
in our treatment and discussion of the case it is for the 
sake of brevity, and not because of a lack of investigation 
and consideration of each and every question presented in 
briefs of counsel. There are, as it appears to us, a few 
questions of a controlling character, which, when consid- 
ered and disposed of properly, must determine the whole 
case as presented by the record. The controversy arises 
out of a transaction wherein the defendant by warranty 
deed obtained the legal title to 154 acres of land thereto- 
fore belonging to the plaintiff, and one of the controverted 
questions is whether by the transaction referred to the 
defendant obtained the absolute title and ownership of 
the said real estate, or whether it held the conveyance as 
security only by way of mortgage. The plaintiff’s action is 
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grounded on the theory that, although a deed absolute on 
its face, the instrument was but a mortgage, and that in 
the adjustment and payment of the amount due there- 
under the defendant, by reason of the circumstances then 
surrounding the parties and the relations existing between 
them, by threats and duress extorted from the plaintiff a 
much larger sum than was actually due on such indebted- 
ness. The defendant denied that it held the deed as a 
mortgage, and alleged that it had become the absolute 
owner of the property by such conveyance, and it also 
pleaded as a defense that by way of compromise and settle- 
ment the parties had adjusted their differences, and that 
such settlement so made was a bar to any recovery on the 
cause of action pleaded in plaintiff’s petition. On the 
submission of the cause to the jury, the court assumed and 
by an instruction told the jury that the deed by which the 
defendant acquired title to the property, and under which 
it claimed to be the owner of. the real estate, although abso- 
lute in form, was in fact a mortgage to secure an indebted- 
ness owing by the plaintiff to the defendant. The giving 
of this instruction is assigned as error, it being the con- 
tention of the defendant that whether or not the deed was 
to be regarded as an absolute conveyance or only intended 
as a mortgage was, under the issues and the evidence, a 
question of fact to be determined by the jury, and that the 
court could not properly withdraw. such question from 
the jury as triers of fact. If there was any evidence upon 
which a finding that the defendant acquired the absolute 
ownership of the property by means of the conveyance 
could be sustained, then we apprehend the question ought 
to have been submitted to the jury as contended for. It 
appears from the record that prior to the execution of the 
deed, the plaintiff was indebted to the defendant, a na- 
tional bank, for some $600 or $700, and to. secure such 
indebtedness had executed a second mortgage on the real 
estate over which the controversy arose. A first mortgage 
to secure the sum of $2,500 for a loan made thereon was 
held by a third party at the time the defendant obtained 
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its second mortgage, and about the 1st of January, 1897, 
and shortly before the deed in controversy was executed, 
default having been made in the payment of interest due 
on the first mortgage, and also taxes assessed against the 
land, foreclosure proceedings were about to be instituted 
by the owner thereof. To protect its own interest as 
second mortgagee the bank, on learning of the prospective 
foreclosure proceedings on the first mortgage, was anxious 
that the plaintiff should take some action which would 
forestall any further proceedings looking toward a fore- 
closure of the first mortgage. The plaintiff found himself 
unable to pay the defaulted interest and the back taxes 
upon the payment of which it appears the first mortgagee 
was willing to allow the principal to run until some future 
time. This condition of affairs existed for some little time, 
and after considerable negotiations it was agreed between 
the plaintiff and defendant that the bank should pay the 
back interest due on the first mortgage and taxes past due, 
and agree to pay the principal sum on the first of January 
following, cancel its own indebtedness, and the second 
mortgage securing the same, the total of the indebtedness 
and costs aggregating $3,830.67, and that the plaintiff 
would execute a warranty deed for the real estate covered 
by the two mortgages mentioned. At the time of the exe- 
cution of the deed to the bank, it executed back to the 
plaintiff a formal lease of the premises for the year 1897, 
and also a formal contract of sale, agreeing to reconvey 
the premises upon the payment of the said sum of $3,830.67 
on or before January 1, 1898, with interest thereon at ten 
per cent. per annum after the last-mentioned date. The 
plaintiff testifies, in substance, that the deed was given 
and accepted as a mortgage only, while the president of the 
bank says it was an absolute conveyance, and that the bank 
became the purchaser outright of the land by virtue of such 
conveyance. The negotiations leading up to the execution 
of the deed and the accompanying instruments appear to 
have been by correspondence, the letters of the bank relat- 
ing to the matter being introduced in evidence. We look 
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in vain for any act or words of the parties outside of the 
formal documents they at the time executed, evidencing an 
intention on the part of the plaintiff to sell the Jand and 
the bank to become the purchaser thereof by the execution 
and delivery of the deed of conveyance. We think the lan- 
guage and the conduct of the officers of the bank negative 
the idea that it was at the time purchasing the property 
or accepted the conveyance otherwise than as security for 
its indebtedness owing by the plaintiff and the advance- 
ments made and to be made by it on the first mortgage. No 
other consideration entered into the transaction, and by 
its own testimony we think it is firmly established that the 
conveyance, although an unconditional warranty deed, was 
in fact and in contemplation of law but a mortgage to 
secure the plaintiff’s indebtedness secured by the two 
mortgages hereinbefore referred to. In urging the plain- 
tiff to take some action regarding the matter, it is stated 
by the president of the bank in one of his letters to him: 
“It is quite important to us to have this loan [the first 
mortgage] reinstated now, as it will leave the interest at 
six per cent. instead of nine per cent. or ten per cent., and 
save costs. We do not wish to take up the $2,500 now 
either. The only way I can see out, is for you now to deed 
over your land to the bank, and then we can advance the 
back interest and get it reinstated. As soon as you can 
arrange the loan or money, we are perfectly willing to deed 
it back to you. It is understood that this is merely a tem- 
porary arrangement, and that you proceed with your ef- 
forts to make other arrangements to redeem the land.” In 
another letter, after giving the items going to make up the 
aggregate sum due, including taxes and costs, the president 
of the bank writes as follows: “The transfer and sale 
would necessarily have to be understood to be absolute, 
and not in the nature of a trust or mortgage, and all rights 
vested in the bank or its trustee, in order to enable the bank 
to acquire and carry this load for.a year. During the year, 
ending January 1, 1898, you could pay off the purchase 
money from time to time and buy it back.” And again, in 
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a letter of later date urging the plaintiff to execute the 
deed and close up the transaction, the president of the 
bank writes: “I can not see anything to be gained by 
longer delay to sign and forward the deed at once, to settle 
this matter. If Mr. Dodge, or some other good friend, 
should send you the money, to redeem or buy back, the 
bank is ready to deed over the land in an hour’s notice on 
payment of the cash.” Nowhere is it suggested that the 
bank by the transaction is becoming the purchaser wncon- 
ditionally of the land, or that the plaintiff is losing his 
entire interest and the equity of redemption therein.” It 
is manifest, we think, that the conveyance was executed 
by the plaintiff solely as security, and that the defendant 
so understood and accepted it on its delivery to the offi- 
cers of the bank. The formal lease executed at the time 
as a part of the same transaction and the contract to resell 
the land to the plaintiff but confirms him in his contention 
that the deed was in reality a mortgage, and that his right 
of redemption was preserved to him. Evidently what the 
parties tried to accomplish was to execute a conveyance 
that would operate as security for the indebtedness owing 
by the plaintiff, preserving to the grantor the right to re- 
deem at any time, upon payment of the mortgage debt, be- 
fore January 1, 1898, after which, if redemption was not 
effectuated, the deed should hecome absolute; but as is 
said in Bank of O'Neill v. Matheics, 45 Nebr., 659, a deed 
so executed and delivered must be treated as a mortgage 
notwithstanding such an agreement. Says Commissioner 
IrVINE, who wrote the opinion: “This was the understand- 
ing and is the legal effect of all mortgages, and the whole 
doctrine of foreclosure and redemption arose from courts 
of equity relieving against this understanding and its legal 
effect.” It is, therefore, we think, clear that the deed in 
question must be taken and held to be a mortgage only, 
and not susceptible of any other construction, and that the 
trial court did not err in treating and assuming in its in- 
struction to the jury that the instrument was a mortgage, 
and not an absolute conveyance. 
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On the question of what is required to constitute duress 
the court instructed the jury as follows: “Duress may be 
defined as an unlawful restraint, intimidation or com- 
pulsion of another to such an extent and degree as to in- 
duce such other person to do or perform some act, which 
he is not legally bound to do, contrary to his will and 
inclination.” This instruction is complained of as er- 
roneous. It is said that the instruction should have told 
the jury that the will must be “overpowered,” or the in- 
jured party “bereft of the quality of mind essential to the 
making of a contract.” We think, under the issues and the 
character of the duress complained of, the instruction is 
a fair presentation of the meaning of the word, and that no 
error was committed such as is complained of. ‘Duress,’ 
it is said, “exists when one, by the unlawful act of another, 
is induced to make a contract or perform some act under 
circumstances which deprive him of the exercise of free 
will.” Hackley v. Headley, 45 Mich., 569. It is obvious 
that if the act is done contrary to the will and inclination 
of the injured party, it can not be the exercise of his free 
will. His will is subjected to that of another, and he is 
compelled to yield and submit to an illegal exaction be- 
cause of the dominant power. In Parmentier v. Pater, 
13 Ore., 121, it is said that to constitute duress by threats 
“it is sufficient that they do in fact compel the person 
threatened to do an act which otherwise he would not have 
done.” Ordinarily it may be said duress is that degree of 
constraint or danger either actually inflicted or threatened 
and impending, sufficient to overcome the mind and will 
of a person of ordinary firmness. Brown v. Pierce, 7 Wall. 
[U. S.] 205, 214, 19 L. Ed., 134, 186; Baker v. Morton, 12 
Wall. [U. S8.], 150, 157, 20 L. Ed., 262, 264; French v. 
Shoemaker, 14 Wall. [U.S.], 314, 332, 20 L. Ed., 852, 856; 
United States v. Huckabee, 16 Wall. [U. S.], 414, 431, 21 
L. Ed., 457, 463; 1 Chitty, Contracts [11th Am. ed.], 269; 
2 Greenleaf, Evidence, secs. 301, 302; 1 Wharton, Con- 
tracts, ch. 8, sec. 144; 2 Wharton, Evidence, secs. 931, 
1099; 1 Story, Equity Jurisprudence, sec. 239; 2 Pomeroy, 
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Equity Jurisprudence, sec. 950. The instruction comes 
fairly within the rule, and the exception thereto is not 
well taken. 2 

It is also contended that the petition does not state facts 
sufficient to constitute a cause of action, and that the 
evidence will not support the verdict returned by the jury. 
These two questions may be considered together. The 
petition charges that the plaintiff was in great financial 
distress and in poor health, both in body and mind; that 
after the defendant had obtained a deed of the premises 
under the circumstances narrated, and as security for the 
debt owing by the plaintiff, who had reposed trust and 
confidence in the officers of the bank by giving to them a 
deed absolute on its face when only security was intended, 
such officers soon thereafter began to assume to be the ab- 
solute owners of the property, and to have the right of pos- 
session and control thereof, and began a systematic effort 
to dispossess the plaintiff and compel him to acknowledge 
the bank as the absolute owner, and that in the controversy 
as to the right of possession the defendant broneht an in- 
junction suit to restrain the plaintiff from holding posses- 
sion of said premises or a part thereof, and denied any and 
all rights of the plaintiff in and to the premises; that the 
plaintiff was heavily in debt, without means to meet the 
same, save by a sale of the land, which he was endeavoring 
to effectuate; that in the spring of 1898 he obtained a pur- 
chaser for the real estate at an advantageous price, and 
thereupon endeavored to obtain an adjustment of the in- 
debtedness due the defendant, and to have the same paid 
out of the purchase price to be obtained by the proposed 
sale of said real estate; that the defendant demanded sev- 
eral hundred dollars more than was due; denied that the 
plaintiff had any interest in the land and refused to con- 
sent to its sale or to relinquish its title to the property or 
join in a conveyance unless paid the exorbitant sum so - 
demanded; that it was near springtime, when farming . 
operations begin, and the purchaser threatened to with- 
draw his bid unless the sale should soon be consummated ; 
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that the defendant refused to make any statement of the 
items comprising the indebtedness it claimed to be due it, 
or to give any reason why such sum as demanded was due, 
and threatened to appeal the suit then pending to the court 
of last resort, if the judgment obtained in the trial court 
was not satisfactory, where it would probably remain 
undisposed of for several years, and in the meantime the 
plaintiff would be compelled to pay a high rate of interest 
on such indebtednéss as well as the costs and expenses of 
litigation; that the plaintiff was unable to meet his in- 
debtedness without resort to a sale of the'property mort- 
gaged, and that the sale could not be effectuated without 
a compliance with the demands of the deféndant as to the 
payment of the sum it claimed to be due, and that there. 
upon the plaintiff, after the defendant had reduced its 
demand in a small amount from the total sum _ first 
claimed, involuntarily and by compulsion paid the same 
in order to effectuate a sale of the property and relieve 
himself from the financial distress he was then suffering; 
that the over-payment to recover which the suit wa« 
- brought was paid under compulsion and duress, and not of 
plaintiff’s free will. The evidence fairly substantiates the 
allegations of the petition. The duress complained of 
rests, we apprehend, in the unfortunate financial condition 
in which the plaintiff found himself, coupled with the con- 
trol over the legal title to the land and apparent ownership 
thereof which the bank had acquired, and its power to pre- 
vent a voluntary disposal by the plaintiff to meet his just 
indebtedness without first obtaining the consent of the 
bank and complying with such demands as it might impose 
as a condition of releasing its interest and title to the 
property. The duress relied on as grounds of relief, if ex- 
isting, consisted not so much in threats against the defend- 
ant or duress of his person, as it did in a wrongful and 
unjust exercise of control and ownership of the property 
of the plaintiff, being the real estate to which it held the 
legal title, and apparently the right of disposal on any 
terms it saw fit to impose, or of withholding the land from 
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sale altogether, until compelled to act by a final decree in 
a proper suit brought to try and determine the rights of 
the respective parties. The case is one of duress of the 
property of an individual rather than duress of his person. 
The ancient doctrine of duress applied only to duress of 
the person, such as amounted to a reasonable apprehension 
of imminent danger to life, limb or liberty, which was in 
law deemed sufficient to avoid a contract or enable the 
injured party to recover back money when so paid. The 
law, however, has progressed and gradually extended the 
doctrine so as to recognize duress of property as a species 
of moral duress which might equally with duress of the 
person constitute a defense to a contract induced thereby, 
or entitle a party to recover money paid under its influence. 
The rule is that when such pressure or constraint is 
brought to bear as will compel a man to go against his will, 
and takes away his free agency, destroying the power of 
refusing to comply with the unjust demand of another, this 
will constitute legal] duress, regardless of manifestations 
or apprehension of physical force. 

It is held in Joannin v. Ogilvie,* 52 N. W. Rep. [Minn.], 
217: “There may be duress with respect to real property 
as well as personal, so as to render a payment on account 
of it involuntary, so that the money may be recovered 
back.” In that case it appears a mechanic’s lien was filed 
against property upon an unfounded, claim which the 
owner paid under protest in order to clear the title of rec- 
ord so that he might consummate a loan on the property 
which he had negotiated in order to raise money to pay a 
prior overdue mortgage and other pressing debts, he hav- 
ing no other available means of raising the money. The 
payment under the circumstances was held to be in conse- 
quence of duress of property, and that an action would lie 
for its recovery. Says the author of the opinion: “He was 
so situated that he could neither go backward nor forward. 
He had practically no choice but to submit to plaintiffs’ 
demand. Had it been goods and chattels which plaintiffs 

*16 L. RB. A., 376, 32 Am. St. Rep., 581. 
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had withheld under like circumstances, there would be no 
doubt, under the doctrine of Fargusson v. Winslow, 34 
Minn., 384, 25 N. W. Rep., 942, but that the payment would 
be held to have been made under duress. But while filing 
the lien did not interfere with defendant’s possession of 
the land, yet it as effectually deprived him of the use of it 
for the purposes for which he needed it as would withhold- 
ing the possession of chattel property. It has been some- 
times said that there can be no such thing as duress with 
respect to real property, so as to render a payment of 
money on account of it involuntary. But this is not sus- 
tained by either principle or authority. In view of the im- 
movable character of real property, duress with respect to 
it is not likely to occur as often as with respect to goods 
and chattels. But the question in all cases is, was the pay- 
ment voluntary? and for the purpose of determining that 
question there is no difference whether the duress be of 
goods and chattels, or of real propc: y, or of the person. 
Fraser v. Pendlebury, 31 Law J. Com. Pl. [Com. Law], 
1; Pemberton v. Williams, 87 Ill, 15; Close v. Phipps, 7 
Man. & G. [Eng.], 586; White v. Heylman, 34 Pa., 142; 
State v. Nelson, 41 Minn., 25.” These remarks are very 
pertinent, and apply with equal force to the situation of 
the plaintiff in the case at bar. 

Another case, which seems apropos to the one at bar, 
decided by the supreme court of Wisconsin, is Guetz- 
kow Bros. Co. v. Breese,* 72 N. W. Rep., 45. In that case 
a lessor refused to join his lessee in executing proofs of loss 
after fire had destroyed the leased property and indorse 
drafts payable to them jointly unless the lessee paid him a 
sum of money he did not owe. The condition of the lessee’s 
business was such that he was compelled to have the insur- 
ance money without prolonged delay, and he thereupon 
paid the lessor his unlawful exaction. Afterwards the 
lessee brought suit to recover the money thus paid as hay- 
ing been paid under duress, recovered judgment, and the 
action was sustained. 

*65 Am. St. Rep., 83. 
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The authorities are abundant to the effect that where 
goods or other property is in possession of one not the 
owner, who refuses to deliver such property to the owner 
unless the latter pays him a sum not rightfully due, and 
the owner in order to obtain possession of his property 
pays the unlawful exaction, a payment so made is in a 
legal sense under duress and may be recovered back in a 
proper action, and especially is such the case where the 
wrongful detention is connected with circumstances of 
hardship or serious inconvenience to the owner. Chase v. 
Dwinal,* 7 Me., 184; Mays v. City of Cincinnati, 1 Ohio 
St., 268; Adams v. Schiffer, 17 Pac. Rep. [Colo.], 21; 
Chamberlain v. Reed,f 13 Me., 357; White v. Heylman, 34 
Pa. St., 142; Crawford v. Cato, 22 Ga., 594; Central Bank 
of Frederick v. Copeland,t 18 Md., 305; Scholey v. Mwm- 
ford, 60 N. Y., 498. 

In a very early case (Astley v. Reynolds, reported in 2 
Strange [Eng.], 915) the plaintiff pawned plate to the 
defendant as a pledge for the payment of a sum of money 
loaned. When desiring to redeem, the defendant de- 
manded and was paid a large sum of money in excess of 
the amount loaned, with legal interest. Suit was brought 
to recover the surplus above legal interest. The court of 
king’s bench says: “We think, also, that this is a pay- 
ment by compulsion; the plaintiff might have such an im- 
mediate want of his goods, that an action of trover would 
not do his business; where the rule volenti non fit injuria 
is applied, it must be where the party had his freedom of 
exercising his will, which this man had not; we must take 
it he paid the money relying on his legal remedy to get it 
back.” 

In other cases it is said, in order to constitute duress, 
“there must be some actual or threatened exercise of power 
possessed, or supposed to be possessed, by the party exact- 
ing or receiving the payment, over the person or property 
of the party making the payment, from which the latter 
has no other means of immediate relief than by advancing 

#20 Am. Dec., 352, 129 Am, Dec., 506, 481 Am, Dec., 597, 
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the money.” Brumagim v. Tillinghast, 18 Cal. 265; 
Radich v. Hutchins, 95 U. 8., 210. 

In 6 Am. & Eng. Ency. Law, p. 84, with respect to the re- 
lations existing between mortgagees and imortgagors, the 
rule as to payment under duress is stated as follows: “If 
a mortgagee of land, who is in possession for conditions 
broken, require that the mortgagor or his assignee pay 
more than is legally due, in order to redeem, and it is paid 
accordingly, for the purpose of preventing a foreclosure, 
it is such a compulsory payment as entitles the party who 
so pays to recover it back.” In support of the text is cited 
Cazenove v. Cutler, 4 Met. [Mass.], 246; #raser v. Pendle- 
bury, 31 Law J. Com. Pl., 1; Bennett v. Healey, 6 Minn., 
240 [Gil. 158]; Freeman v. Hitter, 21 Minn., 3; Med/urtric 
v. Keenan, 109 Mass., 185. 

The evidence in the case at bar fairly supports the con- 
tention of the plaintiff that he was without redress or 
remedy and was compelled to submit to the exactions of 
the defendant or lose a voluutary sale of his property at 
advantageous figures. It appears that he was utterly un- 
able to meet his obligations save by a sale of the property 
to which defendant held the legal title, and that unless the 
sale was consummated at about the time the terms of sale 
were agreed upon he would not only lose the opportunity 
of selling to the prospective purchaser, but probably also 
to other buyers, because farming operations for the coming 
year were then due to begin, and arrangements for the 
year’s work must be made accordingly. With the title in 
litigation, and with the threat of the defendant to keep it 
so for years to come, unless its terms were acceded to, and 
with the large indebtedness standing against the land, 
drawing interest from January preceding at the highest 
rate allowed by law, we can readily appreciate how the 
plaintif?’s mind was overpowered, and the payment ex- 
acted made in order to meet pressing demands, and save, 
if possible, the little remaining equity which he held in 
the property, as well as to prevent payment of costs inci- 
dental to long-continued litigation, accumulating interest, 
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and impending deficiency judgments. The evidence, we 
are satisfied under the principles announced and the au- 
thorities cited, was sufficient to justify the jury in finding 
that the payment was under the circumstances involun- 
tary and under duress. 

We are of the opinion that the compromise and settle- 
ment pleaded as a.defense was but a part of the transaction 
constituting duress on the part of the defendant; that the 
same facts which would justify a recovery of the overpay- 
ment as being made under duress must for the same rea- 
son annul and render valueless the alleged settlement as 
a compromise of honest differences. The defendant had 
undertaken by an injunction suit to restrain the plaintiff 
_ from enjoying the use and possession of the real] estate in 
controversy. Plaintiff had auswered in that action, plead- 
ing that the defendant’s conveyance, through which it 
claimed, though an absolute deed in form, was in fact but 
a mortgage to secure an indebtedness owing by him to the 
bank, and asked to have an accounting of the amount due, 
and that the deed be declared a mortgage securing the same 
in conformity with the facts and intention of the parties. 
This suit was pending at the time of the alleged settlement. 
It is to be borne in mind that the case is entirely different 
from one in which the indebtedness is fixed and certain, 
and evidenced by written instruments secured by a mort- 
gage in form as well as in fact. In the case at bar the 
plaintiff was completely at the mercy of the defendant. He 
could make no disposition of his property until his ditfer- 
ences with the defendant were adjusted in some form. He 
could not dispose of his equity of redemption, since this in- 
terest and right was denied, and but few care to buy a law- 
suit with the purchase of property. He could not allow 
the matter to run the ordinary course of litigation without 
losing all his equity in the land and facing a probable de- 
ficiency judgment. He could not pay costs of litigation 
and the increased interest on the indebtedness for any 
length of time without the whole property being swallowed 
up. He was met with the threat that unless the differences 


Vou. 65] JANUARY TERM, 1902. 609 


First Nat. Bank of David City v. Sargeant. 


were settled on the terms offered by the bank, the litigation 
would be continued, and in the event of an unsatisfactor} 
judgment in the trial court, the cause would be appealed 
there, to take its course with the accumulated litigation 
then pending in the appellate court awaiting final disposi- 
tion. This meant a delay of years, as the plaintiff well 
knew. He must have been cognizant of the fact, as all 
well-informed men are, that should the matter be litigated, 
and the property finally exposed to forced sale to satisfy 
the indebtedness admittedly existing against it, that the 
sum thus realized would not be at all as favorable to him 
as would be the result in the event of a voluntary sale and 
a voluntary purchaser. It was under these circumstances, 
and because an immediate sale of the property was neces- 
sary to immediately relieve him from his financial distress, 
that the agreement was executed by his son as attorney 
in fact, and afterwards ratified and acquiesced in by the 
plaintiff in finally consummating the sale of the property, 
and paying out of the proceeds thereof the demands of the 
defendant. The overpayment was an unlawful and unjust 
demand, and this is practically conceded. If the defend- 
ant had only a mortgage on the land, as has been held, then 
it could not justly require of the plaintiff the payment of 
more than its indebtedness, with costs and lawfully ac- 
crued interest. But it was not satisfied to accept what was 
justly due, and because of the peculiar situation of the par- 
ties, the plaintiff acceded to its demands, agreed to the 
terms of settlement evidenced by the agreement pleaded as 
a settlement and compromise, and paid the money de- ~ 
manded, and which it is alleged was an overpayment and 
made under compulsion. Duress, like fraud, vitiates all 
contracts, and the contract of settlement was the result of 
duress, as much so as the overpayment made thereunder 
which it is sought to recover. The contract simply provides 
that upon the payment of all costs in the injunction pro- 
ceeding, and the payment to the defendant of the amount 
it demanded after reducing the original sum claimed $125, 
and a certain judgment obtained against the plaintiff, that 
46 
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it would quitclaim its interest in the property to the plain- 
tiff, thereby permitting him to consummate a sale thereof. 
The jury found under the instructions given that this con- 
tract, as well as the payment of the excess demanded by 
defendant according to its terms, was the result of duress 
and compulsion, and the evidence relating to the matter is, 
we think, sufficient to sustain the finding. Therefore the 
defense thus interposed to the plaintiff's cause of action 
must fail. 

Some complaint is made because of the manner of stat- 
ing the issues in the court’s instructions to the jury, but on 
examination we are satisfied that the statement of the sub- 
stance of the pleadings in the instructions was fair to both 
parties, and that no error was committed in that regard. 

Several other alleged errors are argued which are found 
to be without merit. The instructions appear to have 
fairly submitted all issues of fact to the jury, were without 
prejudice to the losing party, and the verdict, we are of the 
opinion, should be permitted to stand. The petition states 
a cause of action, and the verdict is supported by the evi- 
dence. The judgment is accordingly 

: AFFIRMED. 

Note.— Mortgage.—Origin— Farm.—Shylock’s Bond—‘The notion of 
mortgaging and redemption seems to be of Jewish extraction, and 
from the Jews derived to the Greeks and Romans.”—Bacon, Abridg- 
ment, 27. Mortgages had become common in the time of Henry 
VI. and Edward 1V. Mr. Donell [Donnell?|] ascribes their origin 
to the Jews. Ayyer v. Ryley, 2 Nebr., 20, 23. A mortgage of real 
property may be created by any form of absolute conveyance. 20 
Am. & Eng. Ency. Law [2d ed.], p. 903. 

Shylock v, Antonio—The original case was a suit of Shylock against 
Antonio, upon a bond for the payment of three thousand ducats or 
a pound of flesh, but a conversion by the court to a criminal pro- 
ceeding, with penalty of forfeiture to the state, made it a state 
case. The judgment stands, mocking all principles of law, making 
the judiciary a juggle, perverting the public morals, making oppro- 
brious metaphor an easement to the conscience for breach of con- 
tracts, and fostering a cruel religious prejudice. * * * As to 
the law points, both the counsel for the defendant and the court 
admitted that the contract was lawful. Counsel did not even plead 
that it was against public policy; which is a handy law to let cor- 
porations out of their contracts; like as the vague phrase that 
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an act is a police regulation is a way of driving it through the con- 
stitution. 11 American Law Record, p. 641. 

Quere.—If Francis Bacon had written “The Merchant of Venice” 
would he have made such mistakes?—W. F. B. 
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Harrison F. Cook, APPELLER, Vv. GAGE COUNTY ET AL, 
APPELLANTS. 
FILep Jury 22, 1902. No. 11,506. 


Notice: Levy: EquaLizaTION: Jurispiction. The notice required 
by subdivision 7, section 52, article 2, chapter 14, Compiled 
Statutes, 1899, is jurisdictional, and equalization and levy made 
without such notice.is void. 


APPEAL from the district court for Gage county. Heard 
below before Lrerron, J. Affirmed. 


A, H, Kidd and L. M. Pemberton, for appellants. 


George A. Murphy, William C. Dorsey and Orlando 
Swain, contra. 


SEDGWICK, J. 


This action was brought by the plaintiff, appellee, to 
have certain special paving and curbing taxes assessed 
against his property in the city of Beatrice declared void, 
and to cancel the same. Upon trial in the district court a 
decree was rendered canceling the taxes as prayed. Numer- 
ous objections are urged against the validity of the taxes. 
The first, and to our minds the sufficient and controlling 
one, is that no sufficient notice was given of the meeting of 
the city council at which the assessment was equalized and 
levied. Subdivision 7 of section 52 of article 2 of chapter 
14 of the Compiled Statutes of 1899, under which these 
proceedings were taken, provides: “Such assessment shall 
be made by the council at a special meeting, by a resolution 
fixing the valuation of such lots assessed, taking into ac- 
count the benefits derived or injuries sustained in conse- 
quence of such contemplated improvements, and the 
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amount charged against the same, whick, with the vote 
thereon by yeas and nays, shall be spread at length upon 
the minutes. Notice of the time of holdirg such meeting 
and the purpose for which it is to be held sLall be published 
in some newspaper published or of general circulation in 
said city, at least four weeks before the same shall be held, 
or in lieu thereof personal service may be had upon persons 
owning or occupying property to be assessed.” It is con- 
clusively shown by the evidence that the notice of the sit- 
ting of the council to levy the taxes was published in the 
Daily Express, and in but two issues of that paper,—on 
September 11 and again on September 30, 1889,—and 
the meeting of the council at which the levy was made and 
the assessment equalized was held on the 3d day of October, 
1889; so that the provisions of the statute providing at 
least four weeks notice before the same sball be held was 
not complied with. There was no attempt to make per- 
sonal service upon the parties interested. This notice is 
jurisdictional, and the action of the city council without 
giving the prescribed notice was erroneous, and the decree 


of the district court is therefore 
AFFIRMED. 


Murty O’DONNELL, BY NEXT FRIEND, Mary O’DONNELL, V. 
Cuicago, Rock Istanp & Paciric RalLway Com- 


PANY. 
FILED JULY 22, 1902. No, 12,040. 


Commissioner’s opinion, Department No. 1. 


1. Negligence: InsTRUcTION: NaRRowt1ne IssvEs. An instruction con- 
fining the plaintiff’s recovery to the results of negligence in 
the specific acts alleged, and directing the jury to consider 
other acts at other times and places only as bearing upon the 
acts and injury complained of, held, in connection with the 
other instructions, not to narrow unduly the issues, nor to 
prevent the showing of any negligence directly connected with 
and tending to cause the injury. 


2. Locomotive-Engineer: NEGLIGENCE. Whether or not it is negli- 
gence on the part of a locomotive-engineer to fail to stop his 
train, moving at not exceeding three miles an hour, on seeing 
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a boy of eight years jumping on and off a ladder at the side 
of a freight car, is a question to be determined by the jury 
in view of all the circumstances. 


(2) 


. Instruction: PETITION: MATERIAL ALLEGATIONS: PREPONDERANCE 
OF EVIDENCE: PRESUMPTION OF PREJUDICE. To instruct the jury 
that all-material allegations of plaintiff’s petition must be 
established by a preponderance of the evidence is erroneous 
where material allegations are admitted, but prejudice will 
not be presumed where it is hardly possible the jury were 
misled. 


4. Instruction: MaTERIAL ALLEGATIONS: REQUEST FoR SPEcIFIc IN- 
STRUCTION. To instruct the jury that all material allegations 
must be proved, without indicating what they are, is error; but 
to be available to the losing party, a more specific instruction 
must have been requested, or there must have been in the case 
a distinct failure of justice. 


5. Evidence: Acts oF WITNESS: TRAIN: CrossinG: DETaiL. Statements 
of a witness merely going to show how he knows that a train 
stood on a crossing thirty minutes or more, which are otherwise 
immaterial, should generally be admitted, at least in outline, but 
it is not error to strike them out as unresponsive, when volun- 
teered in detail in answering a question as to the time and 
circumstances of the train’s standing there. 


: ABSENCE OF DISTINCT ADMISSION: TENDER: FOUNDATION: 
MATERIAL CONTRADICTION. In the absence of a distinct admis- 
sion of the precise statement tendered to be proved, a party who 
has laid the proper foundation may prove a previous statement 
made by a witness materially contradicting his testimony. 


Error from the district court for Lancaster county. 
Tried below before Frost, J. Reversed. 


George A. Adams and Thomas J. Doyle, for plaintiff in 
error. ‘ 


W. F. Evans, Lorenzo W. Billingsley and Robert J. 
Greene, contra. 


Hastines, C. 


Plaintiff in this case, a lad of eight years old, says in 
his petition that the defendant company negligently left 
its train standing across Vine street for a half hour or 
more; that plaintiff was coming from school, and in at- 
tempting to cross without fault was thrown under the 
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wheels of the train and injured, through the negligence of 
defendant and its employees, and by reason of his injury 
suffered two amputations of “his leg,” and is permanently 
injured, “by and through the negligence of defendant.” 
The defendant admitted its incorporation, admitted an in- 
jury to plaintiff, denied negligence, alleged injury was by 
plaintiff’s negligence, and caused by plaintiff’s negligently 
jumping upon and from a moving freight train, and denied 
generally the other allegations. Verdict was given for de- 
fendant, and plaintiff brings error. 

The strongest complaint is of instruction No. 10, given 
by the court upon its own motion: “Evidence has been in- 
troduced bearing upon the time that the defendant's train 
‘was allowed to stand upon the crossing at Vine street. 
Even theugh you find from the evidence that the train was 
allowed to remain longer than the ten minutes permitted 
by the ordinances of the city of Lincoln, the violation of 
such ordinance would not constitute a cause of action 
against the defendant. The fact of such delay, if any, was 
permitted to be shown only as bearing upon the question 
as to whether or not such delay might have been the moving 
or exciting cause, leading the child to act as he did; in 
other words, as evidence in the case, bearing only on the 
question of negligence. Evidence has also been introduced 
touching the manner in which defendant’s servants han- 
dled the train, which caused the injury, at other places, and 
prior to the time when the injury occurred. There has also 
been testimony tending to show other acts or omissions of 
the defendant prior to the time of said injury. You 
are instructed that these should be considered by 
you only as bearing upon defendant’s negligence or 
in determining whether the defendant’s negligence was 
the proximate cause of the injury, and not as con- 
stituting additional acts of negligence, for the plain- 
tiff can only recover upon showing by a preponderance of 
the evidence the particular acts of negligence complained 
of, on the part of the defendant, that the plaintiff has al- 
leged in his petition.” It is objected first, and chiefly, that 
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this had the effect of withdrawing from the consideration 
of the jury all claim of negligence on the part of the de 
fendant in continuing to back its train after discovery 
that the plaintiff was hanging on the side of a freight car, 
and of confining the attention of the jury to the specific 
negligence alleged in the petition. It is complained of be- 
cause of its telling the jury that the mere permitting of 
the train to obstruct the Vine street crossing for more than 
ten minutes would not constitute a cause of action, and 
that such fact was only shown as bearing on the question 
of negligence. The statement of the purpose for which the 
delay alleged was permitted to be shown seems accurate 
in substance, and it also seems that a fair consideration 
of the meaning of the second part of the instruction does 
not bear out plaintiffs contention with regard to it. The 
instruction must be taken as a whole, and also in connec- 
tion with instructions 8 and 9. These expressly submitted 
to the jury the question of liability of the defendant for not 
acting promptly on discovery of the child’s peril. No jury, 
under such circumstances, would infer that the question of 
discovered peril was withdrawn from their consideration. 

It is claimed on plaintiff's behalf that when the engineer 
says he saw the child jumping on and off, his situation was 
one of such imminent peril that the failure to stop the 
train and remove the lad from the vicinity of the track was 
of itself negligence for which the jury should have been 
instructed to return a verdict for the plaintiff. The evi- 
dence on this subject does not seem to warrant such an in- 
struction. None such was asked by plaintiff. There was 
no conclusive presumption of negligence on the engineer’s 
part, merely because he saw a boy of eight years jumping 
on the stirrup and ladder of a freight car going not more 
than three miles an hour, and jumping off again, and failed 
to stop to remove him. Whether such failure to act on 
the engineer’s part was negligence was for the jury to say. 
The acts complained of in this petition are the Jeaving of 
the train upon the crossing, and violently and forcibly 
throwing the plaintiff from the train, and passing of its 
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wheels over plaintiff’s leg, through “negligence of the de- 
fendant and its employees.” Whatever negligence was 
connected with these acts and caused the injury through 
them, was provable, and to be considered. The effect of 
this instruction 10 is to tell the jury that plaintiff can re- 
cover only for negligence in connection with his throwing 
down and crushing by the wheels; that whatever happened 
at any other time or place would not alone entitle plaintiff 
to recover, and was shown to enable the jury to pass on the 
question of negligence at the time of the accident. The evi- 
dence does not disclose any more than the petition alleges, 
—that the boy was hurt as a consequence of his being on 
the ladder. It seems clear that in some way he came in 
between the cars, and was hurt there. The court was right 
in giving an instruction which would prevent the jury from 
finding a right of recovery in any mere failure to stop at 
some distance down the track, where the engineer says that 
he was jumping on and off, and take the boy from the lad- 
der. The court was right in saying that this was only to 
be considered in connection with the accident which finally 
happened. 

Complaint is made of the refusal to give instruction 5 
asked by plaintiff, to the effect that if the plaintiff was a 
trespasser, and was discovered on the train in a perilous 
condition, and the engineer, after discovering it, could by 
the exercise of ordinary care have stopped the engine and 
averted injury, then the trespass of the plaintiff would 
not prevent a recovery. Instruction 9, as given by the 
court, told the jury that a child jumping on and off a train 
would be a trespasser, and this fact, if they found it, should 
be considered, and would constitute contributory negli- 
gence on his part, if they found he was of sufficient age and 
discretion to be guilty of negligence. It is also stated that 
if defendant should discover the child in imminent danger, 
and failed to exercise reasonable care, where such care 
would have prevented the injury, the child’s action would 
be no defense. The court’s instruction submitted the ques- 
tion fully. Counsel seem to recognize this in claiming 
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that the verdict is contrary to the fifth and eighth instruc- 
tions given by the court as to the duty of the defendant to 
avert discovered peril from a trespasser. 

It is urged that the court erred in telling the jury that 
plaintiff must establish “every material allegation” of his 
petition by a preponderance of the evidence. This, of 
course, overlooks the admissions in the answer, and it also 
leaves the jury in the dark as to what are the material 
allegations of the petition. In Dunbier v. Day, 12 Nebr., 
596, 608, it is said that a party has the right to have the 
jury told that the material facts are admitted when this is 
the case. Surely, it is still more essential that the jury 
should not be told that plaintiff must prove material facts 
which are admitted. In the case cited the admission was 
that plaintiff was a guest at defendant’s hotel. In this it © 
is that defendant is an incorporated railway company, and 
that plaintiff was injured on its line. To say that all the 
material allegations of the petition must be proved was 
clearly error. It does not seem probable, however, in view 
_ of the evidence produced. by defendant, that any prejudice 
resulted from this failure to indicate that important allega- 
tions were admitted. Perhaps more harm might be in- 
ferred from leaving the jury to determine what were the 
material allegations of the petition; but no request was 
made for a more definite statement, and the defect must be 
deemed waived. 

Complaint of the refusal of instruction 1, in regard to a 
child’s contributory negligence, asked by plaintiff, is not 
well taken. Instruction 7, given by the court on its own 
motion, states fully and fairly the degree of care to be re- 
quired of a child. 

Complaint is made of the refusal of the fourth instruc- 
tion asked by plaintiff, as follows: “Although the plaintiff 
may be guilty of negligence by placing himself in a danger- 
ous position, yet if the defendant after knowing that the 
plaintiff is in a dangerous position does not use reasonable 
care to prevent injury; and injury does result to the plain- 
tiff, then the defendant is liable; so, in this case if you find 
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that the plaintiff, Murty D. O’Donnell, was negligent in 
jumping on the car, if you find he did so jump on the car, 
and you further find that the defendant’s employee in 
charge of the engine and train of cars saw hiin in that dan- 
gerous position and could have stopped the train and pre- 
vent[ed] the injury by the exercise of reasonable care, but 
did not do so, then you are entitled to consider such facts 
in determining the question of the defendant’s liability.” 
This instruction seems to be faulty in assuming that the 
position in which the plaintiff was seen by the engineer 
was of such danger as to require the latter to immediately 
stop the train if he could; this would have been attempting 
to instruct the jury as to what was reasonable care under 
the circumstances. No doubt this may be done where the 
circumstances are such as to conclusively point out what 
was reasonable care in view of them. It does not seem, 
however, that the evidence in this case discloses any such 
imminent danger from the point of view of the engineer as 
to indicate unmistakably what his action should have been. 
The trial court was right in refusing to indicate to the 
jury that it was the engineer’s absolute duty, in view of 
these circumstances, to stop the train as soon as possible. 

Complaint is made as to the rejection of certain testi- 
mony of the witness Barnes as to how he knew that the 
train was standing across the street for about 30 minutes. 
He had testified to the fact, and in answer to a question 
as to how the injury occurred, and how long the train 
stood across the street, related certain circumstances by 
which he knew the time. This portion of the answer was 
stricken out as not responsive and immaterial. The mat- 
ters stricken out were not directly in issue. They were 
not responsive to the question. They were admissible, if 
at all, to show why the witness could say the train stood 
30 minutes on the crossing. It is by no means clear that 
there was even an abuse of discretion in striking out his 
unasked statement as to what he was doing while the train 
stood on the crossing. Mr. Gillett thinks the rule should 
be that such evidence should always be admitted to 
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strengthen a mere negative statement, not, generally, to 
help an affirmative one, Gillett, Indirect & Collateral Evi- 
dence, sec. 88. ; 

A more serious question is raised as to the rejection of 
certain impeaching testimony. A lad named John Oddie 
had sworn that at the time of the accident plaintiff was on 
the west side of the train, jumping on and off, and was not 
on the east side, seeking to cross to the west, as was alleged 
in the petition and had been testified to by plaintiff him- 
self. This lad was asked if he bad any conversation with 
plaintiff’s brother in January, 1899, at the St. Francis 
school, at Eighteenth and J streets, in which plaintiff's 
brother had asked Oddie if plaintiff was coming across the 
bumpers to the west side when he got hurt, and Oddie re- 
plied, “Yes.” Oddie’s answer to this question was: “I don’t 
remember of it.” Jvidence was tendered to prove the con- 
versation. It was objected to as not rebuttal, hearsay, in- 
competent, immaterial, irrelevant and no proper and suffi- 
cient foundation laid, the witness not having been asked 
such a question, and that the offer of the testimony was 
not made in conformity to law. This objection was sus- 
tained, and the evidence excluded. We have been unable 
to ascertain upon what principle this was done. It is 
claimed in the brief of the defendant in error that because 
the witness Oddie, in answer to the inquiry whether such 
a conversation occurred, had said he did not remember, it 
was not competent to prove it. Weare cited in the brief to 
the cases of Meyer v. Stone, 21 Nebr., 717, and Railsback 
v. Patton, 34 Nebr., 490. These cases do not support 
the proposition. In each the testimony was by a party to 
the action, and what he said was independent evidence in 
the nature of an admission, and in each case the simple 
question was whether or not a denial had been made of 
this substantive evidence. This court says in each case 
that an answer of no recollection is not a denial. But in 
both these cases it was substantive, and not impeaching 
evidence, whose effect was under consideration. The rule 
in reference to impeaching testimony, we had supposed, 
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was, as is clearly stated in Stephen’s Digest, article 131: 
“The witness may be asked whether he had made any 
former statements relative to the subject-matter of the 
action inconsistent with his present testimony, the circum- 
stances of the supposed statement being explained suffi- 
ciently to designate the particular occasion, and if he does 
not distinctly admit that he had made such a statement, 
proof may be given that he had in fact made it.” The rule 
is quoted with entire approval in 8 Jones, Evidence, sec- 
tion 848, and many cases cited. See 1 Greenleaf, Evidence 
[Wigmore’s ed.], p. 461. Mr. Wigmore, in his additions to 
Greenleaf’s text, thinks the statement may be proved even 
when the witness expressly admits it. Plaintiff’s alleged 
ground of recovery was the negligent injuring of him by 
defendant when he was in the act of going through the 
train. Defendant was seeking to show that he did not go 
through the train, but was in some inanner hurt in stealing 
a ride on the ladder of a freight car while it was moving 
very slowly.e The statement was material. It was very 
different from that of the witness on the stand. The time, 
place and persons involved were stated with reasonable 
certainty. It should have been permitted to be shown. 
For error in rejecting this impeaching evidence it -is 
recommended that the judgment of the district court be 
reversed and the cause remanded for further proceedings. 


Day and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 
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Union Pacific Rartroap Company v. ANTON RUZICKA. 
Fuozep Jury 22, 1902. No. 12,135. 
Commissioner’s opinion, Department No. 1. 


1. Expert Witness: Sprep oF Train, A witness accustomed to ob- 
serving the running of trains, and who observed one at the time 
of an accident, and noticed its speed, may give his opinion, 
together with all the facts on which it is based, as to the rate 
of speed at which the train was running. Chicago, B. é Q. R. 
Co. v. Clark, 26 Nebr., 645. 


2, City Ordinance: Proof or ADOPTION. Proof of adoption of an ordi- 
nance of a city is indispensable where objection is made on that 
* ground. 


3. Evidence: ConTrisuTory NEGLIGENCE: InsrRuctTIon. Evidence held 
not to require a peremptory instruction for defendant on the 
ground of contributory negligence. 


4. Measure of Damages: INsrrucTion: SIGNAL. Where the measure 
of damages is fixed, an incidental mention in the instructions 
of a penalty for failure to give signals, is not prejudicial error. 


5. City Ordinance: INSTRUCTION: FAILURE TO GIVE: NEGLIGENCE. In- 
struction that a failure to give signals of warning of train, as 
required by city ordinance, should be considered in deciding as 
to negligence in killing cattle, is not erroneous because of a 
failure to repeat, in that connection, an instruction that to 
authorize a recovery. such negligence must be the proximate 
cause of the damage. 


6. Similar Instruction: Runnive Trams: Orvrnance: SmmLar OBsEc- 
tIoN. A similar instruction as to running trains faster than an 
ordinance allowed upheld against a similar objection, 


%. Plaintiff’s Evidence: Dancrer. Where plaintiff’s evidence, if be- 
lieved, warrants an instruction as to the effect of “sudden and 
unexpected danger,” it is not error to give such instruction in 
proper terms. 


8. Danger: EVIDENCE: VISIBLE AND AUDIBLE. In the absence of visible 
or audible evidence of danger, there is no requirement that a 
passer stop, as well as “look and listen,” before attempting to: 
cross railway track. 


9. Refusal to Instruct. Not error to refuse to charge that attempting 
voluntarily to cross in front of a train on the assumption that 
its speed was no greater than a city ordinance allowed, was 
negligence, where there was no evidence of plaintiff’s acting on 
such assumption. 
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Error from the district court for Dodge county. 
Tried below before Grimson, J. Reversed. 


John N. Baldwin and Edson Rich, for plaintiff in error. 
J. C. Cook, contra, 


Hastines, C. 


In this case plaintiff in error complains of judgment of 
the Dodge county district court in favor of one Anton 
Ruzicka and against the railroad company for $70 and 
costs for the killing of two heifers upon the company’s 
track by one of its trains. Of all the thirty assignments of 
error, only thirteen are now urged. Of these the first three, 
Nos. 4, 5 and 6, are as to adinission of statements as to the 
speed with which the train was going at the time of hitting 
the cattle. No authority is cited by plaintiff in error with 
regard to this matter. In each instance the witnesses 
showed familiarity with the locality, and observation of 
passing trains, and each testified that the train was run- 
ning from thirty to thirty-five miles an hour. There seems 
no objection to taking the opinion of a well-informed wit- 
ness as to the speed at which a train was going when the 
witness observed it, where the facts on which such an opin- 
ion is based are fully stated as in this instance. Chicago, 
B.& Q. R. Co. v. Clurk, 26 Nebr., 646. 

Errors Nos. 8 and 9 refer to the introduction of certain 
sections of an ordinance relating to railway trains in the 
city of Fremont, within whose limits the damage occurred. 
The bill of exceptions is certified to as containing all the 
evidence offered at the trial. The only reference to this 
ordinance is found on page 76 of the record, as follows: 

“Plaintiff offers in evidence section 3 of ordinance 349 
of the city of Fremont, Nebraska, marked Exhibit 2. 

“Mr. Rich: Defendant objects as incompetent, irrele- 
vant and immaterial and as tending to prove no issue in 
the case, and not supported by any allegation in the peti- 
tion. Objection overruled. Exception taken. 

“Bxhibit 2 received and read in evidence, as follows: 
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“<The bell of each locomotive engine shall be rung con- 
tinually while said locomotive engine is in motion and 
moving upon any railroad or railway track inside of the 
city limits.’ 

“Mr. Button: We now offer in evidence section four of 
ordinance 349, concerning railroads, of the city ordinances 
of the city of Fremont, Dodge county, Nebraska, marked 
‘Exhibit 3/ 

“Mr. Rich: Defendant objects as incompetent, irrele- 
vant and immaterial, not being supported by any proper 
allegation in plaintifi’s petition. For the further reason 
that there is no proof as to the validity or authority of the 
pretended ordinance. Objection overruled. Exception 
taken. 

“Exhibit 3 received and read in evidence as follows: 

“See. 4. No locomotive engine or railroad car shall be 
propelled at a greater speed on any railroad or railway 
track in the city, than at the rate of six miles per hour, ” 

The exhibits themselves are not preserved except as 
they appear above. There is a subsequent reference, in 
offering a section which was excluded, to a “Revised Ordi- 
nances of the City of Fremont.” No such book, however, 
is brought up or proved to exist. As regards section 4, the 
objection was expressly made that the proof was incompe- 
tent, and that there was nothing to establish the validity 
or authority of the ordinance. As the matter stands in 
the record here, that is certainly true, and it was error, and 
prejudicial error, on the part of the trial court to permit 
the reading of the section in question without proof of its 
authenticity as a part of an ordinance of the city of Fre- 
mont. We are unable to find anything in the record which 
in any way supplies the defect. 

Another error complained of is the refusal to give a 
peremptory instruction for defendant. This complaint is 
based on the proposition that the circumstances and the 
unobstructed view of the track offered to one approaching 
it when within about forty-five feet show that plaintiff did 
not properly look for passing trains. Plaintiff’s brother, 
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who was driving, testifies to looking and listening for 
trains on approaching the track, and seeing only a freight 
train towards the east switching, and that his attention 
was not directed west again till his horses were on the 
track, when the passenger was coming from the west about 
a block away at a high rate of speed. Fle hurried his team 
across, and the cattle following were struck and killed. 
Whether his conduct was negligent was a question for the 
jury, and it was not error to leave that question to them. 

It is also complained that the court incidentally told 
the jury that by a failure to ring the bell or sound a whistle 
for a street crossing the railway company would incur a 
“certain penalty.” The case of Vissouri P. R. Co. v. Geist, 
49 Nebr., 489, is cited. That case was one for personal 
injury, and it was held that an instruction that a certain 
action would render the defendant “criminally Hable” was 
out of place in a civil action, and liable to enhance the 
damages prejudicially. In this case the measure of dam- 
age was fixed. It could be no more than the amount of 
injury to the cattle, and no less, if plaintiff recovered at 
all. While it was, doubtless, improper to call attention to 
the penalty by this instruction, it is impossible to see how 
it was prejudicial. 

The giving of instruction number 8 that a failure to ring 
the bell or sound the whistle might properly be considered 
in determining whether the defendant was guilty of negli- 
gence in killing the cattle is complained of, because the 
jury was not told in the same instruction that it would be 
no evidence of negligence in other respects. The jury had 
been told that plaintiff must prove negligence of defendant, 
and that it was the proximate cause of the injury. This in- 
struction number 8 was correct so far as it went, and was 
not necessarily misleading. Defendant’s counsel were 
present to add the caution that this was no proof of negli- 
gence in other respects, if such caution was needed. The 
instruction condemned in Omaha & R. V. KR. Co., v. Kray- 
enbuhl, 48 Nebr., 553, told the jury they might infer gen- 
eral negligence in running of trains from such evidence. 
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Complaint is made because the trial court told the jury 
that a failure to comply with the ordinance as to the speed 
of trains would permit an inference of negligence from 
that fact. This would seem to be a very mild statement 
of the doctrine that a violator of the law “‘is ex necessitate 
negligent.” Jetter v. New York & H. R. Co., 2 Keyes 
[N. Y.], 154. It is not so strong a statement of the doc- 
trine as is sustained in Union P. R. Co. v. Rassmussen, 25 
Nebr., 810, 814, cited by defendant. The instruction that 
such negligence must be the proximate cause of the injury 
did not need to be repeated in this connection. It is urged 
that there was error in the court’s instruction as to “sud- 
den and unexpected danger.” It is not claimed to have 
misstated the law, but it is urged that there was no evi- 
dence on which to base it. Defendant’s evidence shows 
that the unobstructed view is only obtained when one is 
within about forty-five feet of the track. Plaintiff’s action 
in urging the team across on discovery of the train might 
not be the best possible under the circumstances, but he 
was entitled to the indulgence due to one who must act in 
an emergency, and to have the jury so told. 

The complaint because the jury were not told that it was 
the duty of the plaintiff’s driver to stop,as well as look and 
listen, it hardly seems worth while to discuss., Doubtless, 
as is held in Brown v. Chicago & N. W. R. Co., 85 N. W. 
Rep. [Wis.], 271, there are circumstances requiring one 
who approaches a railroad track to stop and refrain from 
going upon it. There the court found that the plaintiff 
recklessly drove his horse in front of an advancing train, 
which he must have seen in the exercise of ordinary care. 
But in the absence of visible or audible evidence of danger, 
we know of no authority for a requirement that the passer 
stop as well as look and listen. 

Nor does it seem that there was error in the trial court’s 
refusing to instruct the jury that it is contributory negli- 
gence to voluntarily attempt to cross in front of a train on 
the assumption that its speed was not greater than the 
ordinance permitted. There was nothing to show that such 

47 
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an assumption was in the mind.of plaintiff’s driver or in 
any way affected his action. His knowledge of such an 
ordinance, in any event, would merely go to affect the ques- 
tion of what would be ordinary care, under the eircum- 
stances, on his part. 

For the error in admitting in evidence without proof of 
their adoption the two sections of the ordinance as to giv- 
ing signals and as to the permitted speed of trains, the 
judgment must be reversed, and the cause remanded. 


Day and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


WILLIAM MEYER, APPELLEE, V. WARREN P. FISHBURN ET AL., 
APPELLANTS. 


FriLep JuLy 22, 1902. No. 11,869. 
Commissioner’s opinion, Department No. 1. 


1, Acts and Contracts: PEerson oF WEAK UNDERSTANDING: UNDUE In- 
FLUENCE: ARTIFICE. The acts and contracts of a person of weak 
understanding will be set aside by a court of equity, when the 
nature of the acts or contracts justify the conclusion that the 
party has not exercised a deliberate judgment, but that he has 
peen imposed upon, circumvented or overcome by cunning, arti- 
fice or undue influence. 


2, Rescission of Contract: FrRAup: Unpur INFLUENCE: SrTatTu Quo: 
Exception. It is a general rule that a party who seeks to rescind 
a contract entered into fraudulently or under undue infinence, 
must return or offer to return the property acquired by such 
coutract within a reasonable time, and so place the adverse 
party in statu quo. An exception to that part of the rule requir- 
ing a return of the property arises where the party guilty of 
the fraud and undue influenee, and as a part of the general 
wrongful design, has by advice or interference, induced the 
other party to part with his property. In such a case a tender 
of the value of the property received is sufficient. 
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3. Offer to Rescind: MixEp QUESTION oF LAW AND Fact. Whether the 
offer to rescind has been made within a reasonable time, is a 
mixed questivn of law and of fact depending upon the peculiar 
facts and circumstances of each case. 


4, Evidence. Evidence examined, and held, under the facts and cir- 
cumstances and the relation of the parties, that the offer to 
rescind was made within a reasonahle time. - 


APPEAL from the district court for Jefferson county. 
Heard below before Lerron, J. Affirmed. 


John Heasty and H. H. Hinshaw, for appellants. 
A. R. Scott, F. M. Suiter and John C. Hartigan, contra. 


Day, C. 


The plaintiff brought this action in the district court of 
Jefferson county against the defendant, praying that cer- 
tain deeds to real estate executed by the former to the 
latter be canceled and set aside; that the title to said prem- 
ises be quieted in the plaintiff, and for general equitable 
relief. The action was based upon the alleged ground that 
the deeds were obtained by fraud and undue influence, and 
for a grossly inadequate consideration. The answer de- 
nied such allegations of the petition as tended to impeach 
the validity of the transaction. The district court can- 
eeled and set aside the deeds from plaintiff to defendant, 
and quieted the title to the land in the plaintiff and decreed 
the defendant a lien upon the premises for $600, which was 
the value of the property, as found by the court, which de- 
fendant transferred to plaintiff as a consideration for the 
trade. From this decree the defendant appeals. 

It appears that on or about February 28, 1898, the plain- 
tiff was the owner of a quarter section of land in Jefferson 
county, Nebraska, subject to the life estate of his grand- 
mother, who at that time was seventy-three years old and 
in feeble health. The grandmother died about a year later. 
The plaintiff was twenty-two years old, and had but little 
education and no business experience, and apparently had 
little conception of the relative values of property; and 
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while his mental imbecility did not amount to an absolute 
disqualification, it: showed such a flagrant disregard of his 
own interests aud such a lack of knowledge of values, as 
to challenge a strict examination of his contracts. The 
defendant, on the other hand, had been conducting a bank 
for a number of years in the town of De Witt, was a 
shrewd, experienced business man, and from his social and 
business standing in the community, it is easy to under- 
stand how he might acquire an undue influence over the 
plaintiff. Prior to the transaction here complained of the 
plaintiff and defendant had some dealings which placed 
them in such relationship that plaintiff seemed to regard 
the defendant as his friend, and confided to him certain 
‘fears lest his brother-in-law might make some trouble in 
regard to the land. On the day above mentioned the plain- 
tiff traded the south 80 acres of his quarter section in 
Jefferson county to the defendant for 160 acres in Lincoln 
county, Nebraska. The testimony on behalf of the plain- 
tiff, which was denied by the defendant, tended to show 
that as an inducement to the trade the defendant repre- 
sented his land as a nice smooth piece of land, with a house 
and barn and windmill on it; that it was five miles away 
from the sand-hills; that a part of it was under cultivation, 
and that it was worth $3,000. The defendant had been 
upon the plaintiff’s land, and was well acquainted with 
the condition of the title and its value. Without further 
investigation or inquiry, deeds were immediately executed 
by the respective parties, the trade consummated and the 
deeds recorded. A few days after this exchange the parties 
met upon the street, and plaintiff asked defendant what he 
had to trade for plaintiff’s north eighty of the quarter sec- 
tion in Jefferson county. After some bartering, common 
among traders, the plaintiff traded the defendant his north 
eighty for a house and lot in the town of De Witt and $100 
in cash, and deeds were executed and exchanged, and the 
trade consummated. The testimony is clear that the land 
which plaintiff deeded to defendant was worth at the time 
$5,000. The defendant testified that he did not consider 
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there was any difference in value between the north and 
south eighty, so that it sufficiently appears that the two 
eighties were worth $2,500 each. The testimony is over- 
whelming that the Lincoln county land was not worth to 
exceed $160; that it had no improvements on it except a 
sod house, which had been abandoned, and was in a state 
of ruin and decay. The testimony is also clear that the 
DeWitt property was not worth to exceed $350. In these 
two trades the plaintiff parted with land worth $5,000, and 
received in exchange therefor property worth not to ex- 
ceed $610. The record also shows that within a few weeks 
the plaintiff, under the advice of the defendant, traded the 
Lincoln county land for property in Kansas which he had 
not seen, and knew nothing of its value, and in this trade, 
as would be expected, plaintiff was again on the wrong 
side of the bargain. A few weeks later he traded the De 
Witt property for a team of horses and an old buggy and a 
set of double harness, the purchaser assuming a mortgage 
of: $65, which he had placed upon the property during the 
brief period he had owned it. In this trade the plaintiff 
also consulted the defendant, and he advised him “that it 
was a good trade.” We think the record is amply sufficient 
to show, as to the trade for the Lincoln county land, that 
the defendant was guilty of actual fraud. The representa- 
tions made by him with reference to the improvements 
upon the land, its general character and worth, were all 
untrue. As to the De Witt property, while it is true that 
the plaintiff had an opportunity to and did examine the 
property before he made the trade, the fact that he was 
willing to exchange his property, valued at $2,500, for 
property worth not to exceed $450, shows such a weakness 
of judgment, and such a lack of knowledge of values, that 
it would be an easy matter for a designing person to un- 
duly influence the plaintiff against his own interest. The 
record also shows that some time after the trade the plain- 
tiff’s friends advised him that he had been swindled by 
the defendant, and thereupon he consulted an attorney 
with reference to an action to recover his land. The fact 
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that the terms of the trade had become a matter of com- 
ment, and that friends of the plaintiff were insisting that 
he had been swindled, seems to have reached the defendant, 
and at his request the plaintiff signed a letter prepared 
and written by the defendant, as follows: 


“Dp Wirt, NEBRASKA, May 18, 1899. 
“W. P. Fishburn: There has been a great deal said re- 
garding your and my trade, that is, the trade in which you 
deeded me a one hundred and sixty acres of land in Lin- 
coln county, Nebraska, for south one-half of southeast one- 
fourth of section one, town 4, range 4, Jefferson county, 
Nebraska. And your trading me lot No. 933 in the village 
of De Witt, Saline county, Nebraska, and cash for the 
north one-half of southeast quarter of section one, town 4, 
range 4, Jefferson county, Nebraska. I wish to say that it 
was a fair trade and that you did not misrepresent any- 
thing in the trade with me. I got value received for my © 
farm and do not propose to make you any expense or 
trouble as you are the rightful owner of S. E. 4 of section 
one, town 4, range 4, Jefferson Co., Nebr., and have a per- 

fect right to sell the same. WILLIAM MEYER.” 


A few days later, at the request of the defendant, he 
executed a quitclaim deed to defendant for the premises, 
and also made an affidavit, in which he alleged that no 
fraud had been perpetrated upon him in the trade; that 
it was a fair and square deal. It is impossible to read the 
record without being impressed with the mental imbecility 
of the plaintiff, and while there is no direct evidence bear- 
ing upon his mental capacity, the fact that his trades were 
so improvident and foolish, and his subsequent statement 
that he got value received for his farm, and his affidavit 
that it was a fair and square deal, are so at variance with 
the truth, that we are convinced that the defendant exer- 
cised a peculiar domination over the plaintiff amounting 
to undue influence. The whole transaction indicates and 
justifies the conclusion that the defendant did not exer- 
cise a deliberate judgment, but that he was imposed upon 
and overcome by undue influence. 


c 
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We recognize as a general rule that a court of equity 
can not undertake to inquire into and measure the size of 
men’s capacities and understandings, there being no such 
thing as an equitable incapacity when there is a legal ca- 
pacity. But whatever weight this rule may be entitled to, 
and whatever its application, it is obvious that mental 
weakness, although not sufficient to show an absolute dis- 
qualification, is a very important circumstance in deter- 
mining whether a contract has been obtained through 
fraud, imposition or undue influence; and when the con- 
tract is of such a nature as to justify the conclusion that a 
party has been imposed upon by cunning, artifice or undue 
influence, a court of equity will not hesitate to set the con- 
tract aside. Clough v. Adams, 71 Ia., 17, 832 N. W. Rep., 
10; Tracey v. Sacket,* 1 Ohio St., 55. The doctrine ap- 
plicable to the case now before us is stated by Story in his 
work on Equity Jurisprudence, as follows: ' 

“Sec. 288. The acts and contracts of persons who are of 
weak understandings, and who are thereby liable to impo- 
sition, will be held void in courts of equity, if the nature 
of the act or contract justifies the conclusion that the party 
has not exercised a deliberate judgment, but that he has 
been imposed upon, circumvented, or overcome by cunning, 
or artifice, or undue influence.” 

It is urged by the defendant that because the plaintiff © 
is unable to restore the property which he received in the 
trade, he is barred of the remedy sought by him in this 
action. It is a general rule that a party who seeks to re- 
scind a contract entered into fraudwently or under undue 
influence must return or offer to return the property ac- 
quired by such contract within a reasonable time, and so 
place the adverse party im statu quo. There are some ex- 
ceptions to the rule, however, one of which is where the 
party guilty of the fraud has put it out of the power of the 
party to make such return. Symns v. Benner, 31 Nebr., 
594. The same exception to the rule obtains when the 
party guilty of the fraud or undue influence, and as a part 

*59 Am. Dec., 610. 
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of the general wrongful design, has, by advice or active in- 
terference, induced the other party to part with his prop- 
erty. In such case a tender of the value of the property 
received is sufficient. In the case now before us, it is a 
fair deduction from the testimony that the defendant’s 
active efforts to secure a trade for the plaintiff for his Lin- 
coln county land, and his advice to the plaintiff to trade 
the property he had received, was in furtherance of his 
wrongful design, and was given for the very purpose of 
putting the plaintiff in a position where he could not 
tender back the property. From a thorough examination 
of the record it seems to us that in making the trades in 
the first instance, and in subsequently writing the letters 
and making the affidavit and quitclaim deed, the plaintiff 
was so under the domination of the defendant, and that 
such undue influence was exercised over him, that a court 
of equity ought not to hesitate to set the contract aside. 
In our opinion, the judgment of the lower court is not 
only sustained by the evidence, but it is eminently just, and 
we therefore recommend that the judgment be affirmed. 


Hasrines and Kirkratrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


HARRISON NaTIONAL BANK OF CADIZ, OHIO, APPELLANT, V. 
Cyrus O. AUSTIN ET AL., APPELLEES, 


FILED JuLY 22, 1902. No. 10,773. 
Commissioner’s opinion, Department No. 1. 


1. Agency: INVESTMENTS: NOTES AND MortTeacEs: BusInEss USAGE: 
CoiLEcTion: FULL AUTHORITY: PayMENT. Where one has.placed 
his agent for the investment of money in notes and mortgages 
in such a situation that persons of ordinary prudence, ac- 
quainted with business usages, would be justified in regarding 
such agent as having full authority with reference to the ex- 
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tension, collection, etc., of such notes and mortgages, payment 
to such agent will be deemed payment to the principal. 


2. Possession of Note by Collector: Inrrerence. That a party to 
whom money due another is paid is not in possession of the 
evidences of the indebtedness is not conclusive of the question 
of authority or lack of it to make the collection. Such authority 
may be inferred from the fact that similar acts, through a 
series of transactions relating to a like business, have been 
uniformly ratified by the creditor. 


8, Evidence. Evidence examined, and found to sustain the findings 
and judgment of the trial court. 


AppEAL from the district court for Chase county. 
Heard below before Norris, J. Affirmed. 


Abbott, Selleck-& Lane and John S. Bishop, for appel- 
lant. 


Charles G. Ryan, Charles W. Meeker and William 
O’Connor, contra. 


KIRKPATRICK, C. 


This is a suit brought in the district court for Chase 
county by appellant Harrison National Bank against 
Cyrus O. Austin, and others, to foreclose a mortgage given 
by Austin to C. C. Burr on May 31, 1890, due June 1, 1895, 
which note and mortgage was by Burr indorsed, assigned 
and delivered to appellant long before maturity. The peti- 
tion is in the usual form. The answer admits the execution 
and delivery of the note and mortgage, and pleads pay- 
ment of the sum by Edward Kuse, who purchased the 
premises subject to the mortgage to Burr, who, it is alleged, 
was the agent of appellant bank, and that such money had 
been paid by Burr to the bank. To this answer was filed by 
way of reply a general denial. Trial was had, which re- 
sulted in a finding and judgment for appellee Kuse, hold- 
ing that the note and mortgage had been satisfied by the 
payment to Burr, and decreeing the mortgage to be no lien 
upon the premises. The case is brought to this court on 
appeal by the Harrison National Bank, and the only ques- 
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tion presented by the record is whether or not the decree 
of the trial court is sustained by sufficient competent evi- 
dence. 

It is disclosed by the record that appellee Kuse paid to 
C. C. Burr, on the 7th day of January, 1893, long before 
the note was due, the face of the note and mortgage, with 
interest accrued up to that time. Burr executed a re- 
lease in satisfaction of the mortgage, which he delivered 
to appellee, who placed it of record in Chase county. It is 
clearly established by the evidence that C. C. Burr was the 
agent for appellant in the matter of negotiating farm 
loans in Nebraska, and that during the time he acted as 
such agent, he placed farm loans upon land in various 
counties in the state to a sum amounting to about $250,000. 
The method which seems to have prevailed in the trans- 
action of the business between Burr and appellant was as 
follows: Appellant, by J. M. Sharon, its cashier, would 
write a letter to Burr, directing him to send them a certain 
amount of farm loans; e. g., from three to ten thousand 
dollars’ worth. Agents for Burr in different counties in 
the state, on being notified to do so, would take applica- 
tions for farm loans, and send them to Burr at Lincoln. 
Such as were satisfactory to him were accepted, and he 
would thereupon prepare notes and mortgages to be sent to 
the agent to be signed and executed by the borrowers. The 
mortgage, when executed, would be placed of record, ab- 
stracts prepared, and the note and mortgage of the bor- 
rower, and the abstract showing the recording of the mort- 
gage would be forwarded to Burr, who would send the 
papers, accompanied by a sight draft, through the First 
National Bank at Lincoln to appellant at Cadiz, Ohio. 
The testimony shows that so far-as the business agency of 
Burr with appellant is concerned, the former did not take 
these applications for loans and make the loans thereon 
except upon orders coming to him from appellant. All of 
the business was transacted by Burr, and while as appears 
from the letters written by the officers of appellant bank, 
Burr was admonished to take only good, first-class farm 
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loans, yet it does not appear that in any instance loans 
sent in by him in pursuance to‘such orders were rejected 
by appellant. Burr indorsed the notes, and usually as- 
signed the mortgages. The notes were payable at the First 
National Bank of Lincoln, Nebraska. It is contended by 
appellant that it purchased these notes and mortgages in 
the usual course of business, and that Burr was not in any 
sense acting as its agent in placing the loans. The trans- 
actions between the parties regarding the placing of loans 
will not bear the construction placed on their relations con- 
tended for by appellant. It does not appear that Burr had 
any money invested in any of the loans; but that uni- 
formly, after drawing a sight draft on appellant bank, 
would give his check to the party to whom the money was 
loaned. There can be no doubt that Burr was simply act- 
ing as the agent of appellant in placing these loans. 

The transactions between Burr and appellant amounted 
to the sum, it is claimed, of $250,000, and extended over a 
period of many years; at least from the spring of 1888, up _ 
to the latter part of 1894, and for a period of about a year 
after the loan in question was paid. Sometimes, before 
the coupons upon the loans handled by Burr came due, he 
would send out a notice to the mortgagors, notifying them 
of the amount of interest, and the maturity of the same, and 
request prompt remittance to him at Lincoln. The same 
course was followed at the maturity of the principal notes. 
There seems to have been no correspondence and no busi- 
ness connections of any description between the borrowers 
of the money and appellant, but Burr seems to have had 
exclusive charge of the loan business in Nebraska for 
appellant. Burr kept an open account with appellant bank 
in the name of J. M. Sharon, its cashier, which account he 
credited with all coupons and principal notes collected, and 
in which he charged appellant for all items remitted. Burr 
testified that he collected more than $75,000 in the manner 
indicated, all of which belonged to appellant. When mort- 
gages became due and were not paid, Burr, in many in- 
stances, proceeded to foreclose, and took title in his own 
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name, and executed to appellant a mortgage and note for 
the amount of the original note, with interest. When mort- 
gages matured and parties were not able to pay, in many 
instances Burr granted extensions, taking coupons signed 
by the parties, representing the accruing interest during 
the period of extension, and sending them to appellant. 
No objection was made by appellant to any of these trans- 
actions. 

In Burr’s testimony, he stated that he had received as 
many as three thousand letters from the officers of appel- 
lant bank, regarding the loan business being transacted for 
them by him. A number of these letters appear in the rec- 
ord, among which is the following, which is set out in order 
to explain the character of the business relations which 
a to have existed between Burr and appellant: 

“Capiz, OHIO, Apl 21st, 1894. 

“CO, C. Burr, Esq., Lincoln, Nebr. —Dr AR Sir: Your 
favor of the 17th inst., is received, containing New York 
draft for $36, which pays the balance due on the Thos. 
Murray $400 loan, collected by you, and I enclose you the 
note, mort., rel. and abst. in same. 

“You say in payment of balance due on Murray and the 
Misner loans. If you will refer to my letter of April 13, 
you will see that I said balance due on the Murray loan 
$36, and balance due on the Misner loan $20, making $56 
on the two. I see this bal. should be $61.40. The $122 
credit reported was part of the T. D. Moulton $250 note. 
Moulton has not yet paid all of this note. 

“On another sheet I enclose you list of the loans you 
collected and showing credits on the same. [The accom- 
panying list showing seventeen loans which had been col- 
lected by Burr, and payments credited thereon.}] * * * 

“Yours truly, [signed] J. M. Suaron, Cas.” 

From the correspondence in the record, and from other 
testimony, it is quite clearly established that Burr was per- 
‘mitted by appellant to manage these loans, collect both 
principal and interest, in all respects as though they were 
his own, appellant having apparently neither knowledge 
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nor concern about the borrowers themselves. The officers 
of appellant bank testified that these coupons and notes 
were sent to Burr for payment on account of his indorse 
ment, and not for collection. It is suggested by counsel 
for appellee, and, we think, aptly, that this claim of ap- 
pellant is not consistent with sound business principles, 
nor is it the usual method pursued by banks having paper 
for collection. These notes and mortgages were made pay- 
able at the First National Bank at Lincoln, and the uni- 
form custom of appellant in sending them to Burr instead 
of the bank can not be reconciled with reason and sound 
business methods if the contention of appellant that they 
were sent to Burr as indorser or guarantor is to be cred- 
ited. The fact that they were uniformly sent to Burr, 
taken in connection with the letters from appellant to Burr 
appearing in the record, showing, as they do, the custom 
of looking to Burr for the collection of overdue paper, 
quite conclusively establishes the contention of counsel for 
appellee that Burr was the agent of appellant, and was so 
regarded by it. Appellant seenis to have availed itself. of 
Burr’s services in making these collections, placing loans 
and foreclosing mortgages, until it was discovered that 
Burr’ was in failing circumstances; and this, it appears 
from the record, was a discovery made about a year after 
the note and mortgage in suit had been paid. It was then 
that appellant made an investigation of its business in 
Burr’s hands, and found that he had misappropriated some 
$16,000. Burr testified that the officers of appellant bank 
were in Lincoln on different occasions, staying in some 
instances several days, visiting at his office, and that they 
must have known of the manner in which he was doing 
business for them. It is true that Burr did not have the 
note and mortgage in suit in his possession at the time he 
made the collection; nor did he have them again after send- 
ing them to appellant; but this is only one of the circum- 
stances which are to be taken into consideration in de- 
termining whether or not Burr was in fact the agent of 
appellant in the collection of the note and mortgage in 
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suit. In the case of Phania# Ins. Co. v. Walter, 51 Nebr., 
182, this court said: “That the party to whom money due 
another is paid is not in possession of the instruments by 
which the indebtedness is evidenced, is not conclusive of 
the question of the authority, or lack of it, in the party 
receiving the money to collect it.” To the same effect is 
Estey v. Snyder, 45 N. W. Rep. [Wis.], 415, and Dunn 
v. Hornbeck, 72 N. Y., 80, 87. Although this note and 
mortgage, as well as other farm mortgages handled by 
Burr on behalf of appellant, were made payable at the 
First National Bank at Lincoln, appellant saw fit to send 
the note and mortgage direct to Burr for collection, and — 
allowed him to-deal with the borrowers for a number of 
years in all respects as though he was the owner of the 
mortgages. In the case of Johnston v. Milwaukee & Wyom- 
ing Investment Co., 46 Nebr., 480, this court said: “Where 
a principal has, by his voluntary act, placed an agent in 
such a situation that a person of ordinary prudence, con- 
versant with business usages and the nature of the particu- 
lar business, is justified in presuming that such agent has 
authority to perform a particular act, and therefore deals 
with the agent, the principal is estopped as against such 
third person from denying the agent’s authority.” Holt v. 
Schneider, 57 Nebr., 523. In the case at bar, the’'apparent * 
authority with: which appellant clothed Burr, even if he 
was not in fact its agent, and the acceptance by appellant 
of all the benefits of his acts on its behalf, is such that 
justice requires that in this case appellant should sustain 
the loss. It conclusively appears from the exhibits in this 
case, that Burr did frequently collect both principal and 
interest at the times when he did not have the notes or the 
zoupons in his possession, remitting the amounts collected 
to appellant, who thereupon returned to him for delivery to 
the borrower the canceled evidences of the debts, and who 
in no instance objected to this course on the part of Burr. 
In First Nat. Bank of Wilber v. Ridpath, 47 Nebr., 96, this 
court said: ‘When the extent of an agent’s authority is in 
issue, no special instructions having been given to him, 
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his actual authority to do a particular act in connection 
with the transaction may be inferred from proof that the 
principal had authorized or ratified similar acts in con- 
nection with past transactions of the same character, and 
entrusted to the agent under similar circumstances.” The 
testimony in the record is sufficient to establish the fact 
found by the trial court that Burr was the general agent 
of appellant in Nebraska for the negotiation and collection 
of farm loans which it had made through Burr, and the 
right to collect the note before due sufficiently appears 
from his custom, ratified by appellants, of granting exten- 
sions, and renewals of other loans. This he apparently 
did wholly without objection on the part of appellant, and 
his acts concerning which were ratified by appellant when 
brought to its notice. 

It appears that the findings and judgment of the trial 
court are sustained by sufficient competent evidence, and 
are right, and it is, therefore, recommended that the same 
be affirmed. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Tuomas O’SHEA ET AL. Y. D. C. KAVANAUGH ET AL. 
FILED JuLy 22, 1902. No. 11,528. 
Commissioner’s opinion, Department No. 1. 


1. Fees: OFFICIAL SERVICES: STATUTE: EXCESSIVE CHARGE. An officer 
can only charge such fees for the performance of official serv- 
ices as are authorized by statute, and any charge in excess of 
the fees provided by statute is illegal and unauthorized. 


2. Sheriff: Commission: MonEY Parp DIRECTLY By DEBTOR TO CREDITOR. 
Under the provisions of section 5, chapter 28, Compiled Stat- 

s utes, a sheriff is authorized to charge commission only upon 
moneys actually received and disbursed by him; and where the 
decree is satisfied prior to sale, and the money is paid directly 
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by the execution debtor to the creditor, a commission charged 
by the sheriff on such money is illegal ard unauthorized. 


3. Fifty-Dollar Penalty: Morion ro Retax Costs. The fact that a 
litigant against whom the sheriff has charged and collected 
fees not authorized by law has a remedy by motion to retax 
costs, does not deprive him of his right to proceed against the 
sheriff and his bondsmen under section 34, chapter 28, Compiled 
Statutes, for the recovery of the fifty-dollar penalty therein 
provided. 


4, Action Against Sheriff and Bondsmen: Coparrnensuip: INDIVIDUAL 
MEMBERS. A cause of action in favor of a copartnership against 
a sheriff and his bondsmen to recover the penalty provided by 
section 34, chapter 28, Compiled Statutes, does not abate by 
the dissolution of the copartnership, but survives to the indi- 
vidual members of such copartnership. 


Error from the district court for Platte county. Tried 
below before HOLLENBECK, J. Itcversed. 


M. J. Moyer, for plaintiffs in error. 
Reeder & Albert, contra. 


KIRKPATRICK, C. 


This is an action brought in the district court for Platte 
county by Thomas O’Shea and Willis McBride, against D. 
C. Kavanaugh, sheriff, and certain others who were sure- 
ties on his official bond, for the recovery of certain costs 
paid to the sheriff, which it is claimed were illegal, and for 
the recovery of the fifty-dollar penalty provided by statute 
for receiving fees in excess of those authorized by statute. 
Plaintiffs in error in their petition allege that they had 
brought suit for foreclosure of a mortgage in the district 
court of Platte county, which had progressed so far that a 
decree had been entered foreclosing the mortgage, upon 
which an order of sale had been issued and placed in the 
hands of the sheriff, defendant in error Kavanaugh; that 
said sheriff had proceeded to advertise the property upon 
which the decree of foreclosure was had; that some time 
before the day of sale plaintiffs entered into an agreement 
with the defendant in the foreclosure case, by the terms of 
which a private sale was had of the lands described in the 
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decree to an outside party, who was to pay a certain 
amount of cash and satisfy certain incumbrances, and give 
security for the remainder of the purchase price; that in 
‘accordance with this arrangement the sale was actually 
made to a third party, who, it is alleged, paid the money to 
plaintiffs in error in accordance with the agreement, and 
that they accordingly satisfied the decree, and paid to the 
clerk of the district court for the use of the clerk and 
sheriff the costs in the foreclosure case; that by the terms 
of the agreement made with the defendant in the foreclos- 
ure case plai: tiffs in error were to pay all the costs of the 
foreclosure, which they did; that defendant in error Kava- 
naugh charged and collected from plaintiffs in error, as 
his fees in said foreclosure case, the following items: Serv- 
ing notices, $1.50; certificates of liens, $3; levy, $1; call- 
ing appraisers, $.50; swearing appraisers, $.50; fees of ap- 
praisers, $1; mileage of appraisers, $.20; copy of appraise- 
ment, $1; advertisement of sale, $1; costs of publication, 
$9.25; commission on judgment, $29.47; return of order of 
sale, $1; mileage, $3.30,—making a total of $52.17. De- 
fendants in error in their answer admit that Kavanaugh, 
as sheriff, had placed in his hands an order of sale for 
execution, as alleged, and deny generally all the other 
allegations of the petition. Trial was had to a jury, which 
resulted in a verdict and judgment for defendants in error, 
to reverse which the case is brought to this court upon 
error. It is alleged that the court erred in the giving and 
refusal to give certain instructions requested by plaintiffs 
in error, and that the verdict is not sustained by sufficient 
evidence. 

The several assignments of error resolve themselves into 
the question whether under the evidence the fees charged 
and collected by Kavanaugh as sheriff were legal. The 
facts disclosed by the record, briefly stated, are as follows: 
On January 27, 1896, an order of sale was issued upon a de- 
cree of foreclosure in favor of plaintiffs in error, was de- 
livered to Kavanaugh as sheriff, and on January 30, 1896, 
he duly advertised the land to be sold March 2d, 1896. On 

48 ; 
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February 5, 1896, plaintiffs in error entered into an agree- 
ment with the defendant in the foreclosure case for the 
sale of the premises to one Schueth, and on February 29, 
two days before the date set for the sale, Willis McBride 
uppeared at the office of the clerk of the district court with 
a prospective purchaser of the land, and asked the sheriff 
to figure up his costs, and hand a statement either to Mc- 
Bride or the clerk of the court. The evidence is conflicting 
as to just what occurred in the office of the clerk, McBride 
claiming that the purchaser paid the money direct to him, 
and that he satisfied the decree and paid to the clerk the 
costs in the case, while the purchaser of the land and the 
sheriff and the clerk swear that. the money was paid to the 
clerk by the purchaser, and by the clerk paid over to Mc- 
Bride except a sufficient amount to pay the costs in the 
case. Itis admitted, however, that the clerk made no entry 
upon the records of his office of the receipt or disbursement 
of the money. The sheriff made returns of the order of sale 
after the satisfaction of the decree. 

It is claimed by plaintiffs in error that the following 
items of costs were in excess of the fees allowed by law, 
viz.: serving notice, $1.50; for copy of appraisement, $1,— 
which latter charge it is claimed should have been but 25 
cents. For advertising sale, the sheriff charged and col- 
lected $1; which charge, it is claimed, should have been 
but 50 cents. The sheriff charged for levy of order of sale 
$1, and for return of order of sale $1. It is contended that 
he was entitled to $1 for levy and return, but not $1 for 
the levy and $1 for the return. It is further claimed that 
the charge of $29.47 charged as commission upon money 
due upon the decree, is illegal. It is the settled rule in this 
state that an officer can charge only such fees for the per- 
formance of services as are allowed by law, and that serv- 
ices performed by an officer for which the statute does not 
expressly authorize a charge must be performed gratu- 
itously. Stoner v. Keith County, 48 Nebr., 279; State v. 
Meserve, 58 Nebr., 451. The sheriff testified that the item 
of $1.50 for serving notices is a charge made by him for 
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giving notice to the treasurer, county clerk and clerk of 
the district court, each, for certificates of liens upon the 
real estate which he was about to sell. This charge is 
clearly illegal and unauthorized. The statute authorizes 
no such fees., The sheriff was authorized to charge but 25 
cents for a copy of the appraisement (Phenix Ins. Co. v. 
McEvony, 52 Nebr., 566), and his charge of $1 was to the 
extent of 75 cents illegal and unauthorized. The sheriff 
was authorized to charge 50 cents in addition’ to the 
amount actually paid to the publisher for his services in 
preparing the notice and procuring its publication, and 
his charge of $1 was to the extent of 50 cents illegal and 
unauthorized. The charge of $1 for the levy was illegal, as 
no levy was necessary. Burkett v. Clark, 46 Nebr., 466. 
The only remaining item which it is claimed is an illegal 
charge is the item of $29.47 as commission on the money 
represented by the decree. Section 5, chapter 28, Compiled 
Statutes, under which it is sought to justify the charge, is 
as follows: “Commission on all money received and dis- 
bursed by him on execution, or order of sale, order of at- 
tachment, decree, or on sale of real or personal property, 
shall be for’each dollar not exceeding four hundred dollars, 
three cents; for every dollar above four hundred dollars 
and not exceeding one thousand dollars, two cents; for 
every dollar above one thousand dollars, one cent: Pro- 
vided, That in all cases where no money is received or dis- 
bursed by him, no percentage shall be allowed.” It is 
claimed by defendants in error, and this view was evi- 
dently entertained by the learned trial judge, that the 
money represented by the decree of foreclosure should have 
been paid to the sheriff and disbursed by him, and that the 
clerk, in receiving and paying out the money, was acting 
for the sheriff, and that the sheriff is entitled to a commis- 
sion on the amount of the money represented by the decree 
in all respects as though a sale of the premises had been 
made by the sheriff, and the money received and disbursed 
by him. We are unable to accept this view. There can be 
no doubt that it was the purpose of the legislature in pro- 
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viding that the sheriff should have a commission on moneys 
collected and disbursed by him, to pay the sheriff for the 
services performed, and also to compensate him for what- 
ever risk there might be in collecting, keeping and disburs- 
ing the money. ‘If this was the purpose of the legislature, 
it is quite apparent that the sheriff would not be entitled 
to commission upon money which never came into his 
hands. It is clear in the case at bar that the money was 
paid by the purchaser of the land to plaintiff in error. 
Whether it passed through the hands of the clerk of the 
district court or not, we regard as wholly immaterial. The 
sheriff never received it, and never paid it out. There can 
be no doubt that had the money been lost, and an action 
brought against the sheriff and his bondsmen for the 
money, there could have been no recovery, for the reason 
that the money never was paid to the sheriff or disbursed 
by him, and never came into his hands. If he had never 
received it in his official or any other capacity, and he and 
his bondsmen were not liable for it, then it seems clear that 
he would not be entitled to a commission for its collection 
and disbursement. The supreme court of Ohio, in the case 
of Vance v. Rank of Columbus, 2 Ohio, 214, in construing 
a statute in that state which contained the clause, “pound- 
age on all moneys made on execution, two per cent.,” said: 
‘he phrase ‘money made on execution,’ can only relate 
to such sums as are actually paid into the sheriff’s hands, 
upon the execution. The money, is not made by the officer, 
when paid directly by the debtor to the plaintiff. A differ- 
ent construction would imply that the poundage was given 
merely to swell the bill of costs, and increase the sheriff’s 
perquisites, and to this we can not assent. We agree with 
the counsel, that it is given as a compensation for services 
really performed. When this is not done compensation can 
not be claimed.” Again, in Fiedeldey v. Diserens, 26 Ohio 
St., 312, the supreme court of Ohio said: “Where land is 
sold on execution or order of sale, and before confirmation 
of the sale by the court, the judgment or decree is satisfied 
by payment to the plaintiff, and the sale is thereupon set- 
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aside, the officer making the sale is not entitled to ‘pound- 
age’ on the purchase money for which the land was so sold, 
the same not being ‘money actually made and paid,’ within 
the meaning of the statute.” It follows from what has 
been said that the contention of plaintiffs in error that the 
verdict is not sustained by the evidence is well taken, and 
must be sustained. 

It is claimed by defendants in error that inasmuch as the 
costs claimed to be illegal were paid by the copartnership 
of O’Shea & McBride, and that after the fees were paid and 
before the commencement of the present action the copart- 
nership was dissolved, the right of action against the sher- 
iff did not survive; that the copartnership is a separate 
entity, and that after the dissolution thereof the individu- 
als composing the same can not maintain the action. We 
are unable to see any merit in this contention. It is dis- 
closed by the testimony that Thomas O’Shea and Willis 
McBride, plaintiffs in error, were the sole members of the 
firm of O’Shea & McBride, and we are of the opinion that 
they are entitled to maintain this action. 

Again, it is contended that section 34, chapter 28, Com- 
piled Statutes, under which it is sought to recover the 
fifty-dollar penalty in this case, only applies where a sheriff 
or other officer demands the payment of costs in advance 
of the performance of the services, and that where costs are 
charged and collected after the services have been ren- 
dered the party required to pay the costs can, by bringing 
the matter to the attention of the court in a motion to retax 
costs, obtain all proper relief, and therefore the section 
under consideration has no application to cases such as 
that at bar, where the sheriff makes the charges and per- © 
forms the services, and afterwards the costs are taxed and 
collected in the usual way. Weare unable to see any merit 
in this contention. It was manifestly the intention of the 
legislature, by the language referred to, to provide against 
the collection of illegal costs by public officers in all cases, 
and the fact that the party could gain redress by means of 
a motion to retax costs does not deprive him of his right 
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to recover the costs and the penalty in an action brought 
for that purpose. 

Objection is made to the giving of certain instructions, 
and the refusal of others requested; but inasmuch as the 
case must be reversed because of the insufficiency of the 
evidence to sustain the verdict, it will not be necessary to 
consider the question of instructions. 

For the reasons stated, it is recommended that the judg- 
ment of the district court be reversed. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


REVERSED. 


SILURIAN MINERAL SPRINGS COMPANY V. KUHN & Com- 
PANY. 


Fiiep JuLy 22, 1902. No. 12,057. 
Commissioner’s opinion, Department No. 2. 


1. Action for Purchase Price: CONSIDERATION: CREATING DEMAND: In- 
STRUCTION. In a suit to recover the purchase price of goods 
sold and delivered, where the vendor agreed at the time of the 
sale to create a demand for them by advertising, and only par- 
tially complied with such agreement, it is error to charge the 
jury that plaintiff is not entitled to recover anything for the 
goods. 


2. Damages: ANTICIPATED Prorits. Damages in the nature of antici- 
pated profits on conjectured, expected or hoped-for sales, can 
not be recovered. Such damages are too speculative, remote 
and consequential; they lack the element of certainty necessary 
to authorize a recovery therefor. 


3. Evidence. Evidence examined, and held not sufficient to sustain the 


verdict. . 


Error from the district court for Douglas county. 
Tried below before Baxter, J. Reversed. 
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Crane, Crane & Erwin and J. J. Boucher, for plaintiff in 
error. 


A.C. Troup and Howard H. Baldrige, contra. 


BARNES, C. 


This action was commenced in the district court for 
Douglas county by the plaintiff in error to recover $127.50 
from the defendant in error on account for certain mineral 
waters sold and delivered to the defendant by the plaintiff. 
The petition was in the ordinary form to recover on ac- 
count for goods sold and delivered at an agreed price. The 
defendant by its answer admitted the sale and delivery of 
the goods but denied that it was indebted to the plaintiff 
in any sum whatever. [or a further defense it was al- 
leged in the answer that the plaintiff, at the-time the 
goods were ordered, agreed to do certain advertising in 
order to create a market and a demand for the mineral 
waters so sold to the defendant, which ‘advertising was to 
be done by visiting physicians of Omaha, sending them let- 
ters, blotters and cards setting forth the medicinal prop- 
erties of the waters, etc.; and their attention was to be 
called to the fact that said waters could be had at the de- 
fendant’s drug store. It was further alleged that the de- 
fendant furnished plaintiff the names of the leading physi- 
cians of Omaha for that purpose; that plaintiff only par- 
tially complied with its contract in that behalf; and that 
by reason of such failure to perform its contract on the 
part of plaintiff, defendant has only been able to dispose of 
and sell four cases of said mineral water at the price of 
$20, and has been unable to sell and dispose of the rest of 
the consignment; that had plaintiff kept and performed 
its contract defendant could and would lave sold seventeen . 
cases of said mineral water still on its hands at $8.50 per 
case, or $144.50, and the remaining four cases at $4.50 per 
case, which was the reasonable market price therefor, and 
on the whole consignment it would have made a profit of 
$51, which represents its damages for the failure of the 
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plaintiff to keep and perform its contract, and for which 
sum it prayed judgment against the plaintiff. It was fur- 
ther alleged in the answer that defendant had offered to 
return all of the said mineral water still in its possession, 
and unsold, to the plaintiff, and pay it the sum of $20 in 
settlement and satisfaction of its claim, that it was still 
ready and willing to do so, and that plaintiff had refused 
to accept the same. To this answer plaintiff replied by a 
general denial. On these issues the cause was tried to a 
jury, and on the plaintiff’s motion the court directed a 
verdict for the plaintiff for the full amount of its claim, 
and said verdict was accordingly rendered. Afterwards, 
on defendant’s motion for a new trial, the court set the 
verdict aside and granted a new trial; and that order of the 
court is assigned as error herein. Thereupon the cause was 
tried again to a jury, and after being submitted under writ- 
ten instructions, the jury returned a verdict as follows 
(omitting title) : 

“We, the jury duly impaneled and sworn to try the issue 
joined between the said parties, do find for the said de 
fendant, and do assess its damages against said plaintiff 
at $ ; J. W. MARTIN, Foreman. 


“We, the jury, do find that defendants profits would 
have amounted to the sum of $19.50; that be has already 
received the sum of $30.00 from the proceeds of sales of 
mineral water in question, subtracting that amount from 
net amount of profits, namely, $49.50, leaving a balance of 
$19.50 due the defendant, which amount we consider the 
mineral water now in the possession of Kuhn & Co. to be 
worth. J. W. Martin, loreman.” 


The court thereupon rendered the folowing judgment: 

“Tt is therefore considered by the court that the above 
entitled action be, and the same is hereby dismissed; and 
that the defendant go hence without day and recover of 
and from the said plaintiff its costs herein expended taxed 
at $——, for which execution is hereby awarded.” 


A motion for a new trial was filed and overruled, and 
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from the said judgment and proceedings plaintiff prose- 
cutes error to this court. 

1. The plaintiff claims that the court erred in giving its 
fourth instruction to the jury, which is as follows: “The 
jury are instructed that they are first to consider and de- 
termine what the contract between the plaintiff and de- 
fendant was, and what, if any, were the inducements which 
led the defendant to make the contract with the plaintiff, 
and if you find from the evidence that the defendant made 
the contract as alleged in the petition by plaintiff, but that 
the defendant was induced to make the contract under the 
express agreement on the part of plaintiff, that the plain- 
tiff by and through his agents would create a market for 
said goods by frequently visiting personally the physicians 
of the city of Omaha, referred to in the testimony, with the 
view of inducing them to prescribe said mineral water for 
their various patients and informing them that the same 
was kept in stock at the defendant’s store, and if you fur- 
ther find that said agents and representatives of the plain- 
tiff failed to personally visit the said physicians in the city 
of Omaha, referred to in the testimony, with the view of 
inducing them to prescribe said mineral water for their 
various patients, and failed on its part to comply with any 
material representations which you may find were made 
by the agents of the plaintiff company to the defendant, 
and which induced the defendant to enter into said con- 
tract, then, in that case, the plaintiff can not recover from 
the defendant upon its said contract.” By this instruction, 
the jury were told in effect, that although defendant had 
ordered the mineral water at the agreed price as set forth 
in the petition, and received, retained and sold a portion 
of it, yet if the plaintiff had failed to carry out its agree- 
ment to advertise the same by the means and in the manner 
alleged in the answer, then plaintiff could recover nothing 
on the claim sued on. The learned trial judge certainly 
was mistaken as to the law of this case. Under the plead- 
ings and the evidence the plaintiff was entitled to recover 
the amount of the contract price of the goods sold and de- 
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livered. If the answer stated a defense, it was in the 
nature of a counter-claim, and at most the jury would only 
be allowed to deduct from the agreed price of the mineral 
water the damages which they might find defendant had 
sustained by reason of plaintiff’s failure to carry out its 
agreement made at the time this consignment was ordered. 
We hold that the giving of this instruction was reversible 
error. : 

2. Plaintiff alleges that the court erred in giving its 
sixth instruction to the jury, which is as follows: “The 
jury is further instructed, if it finds from the evidence 
that the plaintiff has failed to comply with its contract or 
failed to comply with the material promises or induce- 
ments which you may find induced and led the defendant 
to enter into the contract, plaintiff can not recover upon 
its contract; and in such case tle defendant is entitled to 
recover from the plaintiff the profits which the defendant 
would have made if the plaintiff had complied with all the 
inducements and agreements on its part to be performed, 
but, inasmuch as the defendant has in its possession some 
of the cases of mineral water sent by plaintiff to defendant, 
you are to inquire what, if anything, is the value of the 
mineral water now on hand in the possession of the defend- 
ant, and how much, if anything, has been realized by the 
defendant on the sale of mineral water during the time 
plaintiff was carrying out its contract; add these amounts 
and from this sum you must subtract; and if you find the 
defendant’s damages exceed in amount these sums, then 
the defendant is entitled to a verdict for the difference, 
provided you find for the defendant. Ifon the contrary the 
amount realized by the defendant on the sale of the mineral 
water during the time plaintiff was engaged in carrying 
out its contract, added to the value, if anything, of the min- 
eral water now in possession of the defendant exceeds the 
profit which the defendant would have made on the sale of 
mineral water if the plaintiff carried out its contract, then 
you should give a verdict for plaintiff for such excess.” 
We can not approve of this instruction. By it the jury 
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were told that the defendant was entitled to recover from 
the plaintiff, as damages, the profits which the defendant 
would have made if plaintiff had complied with all of the 
inducements and agreements on its part to be performed. 
This, of course, must have been given upon the assumption 
that defendant would have at once sold all of the mineral 
water if plaintiff had complied with the agreement to 
advertise the same. This instruction, in effect, would estab- 
lish the rule that anticipated profits on probable or con- 
jectural sales may be recovered and set off against the pur- 
chase price of the goods sold and delivered. It is a well 
established principle that in certain cases profits may be 
recovered. A leading case announcing that rule is Mess- 
more v. New York Shot & Lead Co., 40 N. Y., 422. In that 
case, the plaintiff, having contracted to sell to the state 
of Ohio a large quantity of bullets of a certain quality 
and at a fixed price, deliverable at Columbus, Ohio, made a 
contract with the defendant at New-York, by which the 
latter agreed to manufacture and deliver to him the same 
quantity and quality of bullets; and at the time of making 
it, he informed the defendant of his agreement with the 
state of Ohio, and that he was contracting with bim for the 
bullets in order to carry out that agreement. It was held 
that, the defendant failing to deliver, the plaintiff could 
recover the difference between the price the plaintiff was 
to receive and the price at which the defendant was to fur- 
nish the bullets. In that case it will be seen that the 
profits were fixed, and susceptible of exact computation, 
and that the defendant contracted with full knowledge of 
and in direct reference to them. This case has been gen- 
erally followed by the courts, and there is no longer any 
doubt that profits may be recovered, provided they are 
within the established rnles permitting consequential dam- | 
ages, and can be proved with a reasonable degree of cer- 
tainty. Wittenberg v. Mollynecaus, 55 Nebr., 480. The 
case at bar does not.come within this rule, but rather falls 
within the rule announced in French v. Ramge, 2 Nebr., 
254. The anticipated profits in this case depend upon the 
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assumption that if plaintiff had exercised more diligence 
in advertising or puffing the mineral water in question, 
defendant would have sold all of it, and would have thus 
realized the profits arising from such sale. It must be ob- 
served that no time is fixed within which the advertising 
was to be done, or in which it was anticipated or claimed 
the sales would have been or were to be completed. At 
best it is but a mere conjecture that the consignment would 
have all been sold within a short time, even if a fortune had 
been spent in advertising its medicinal properties. The 
amount of sales would depend upon the number of cus- 
tomers, and they could not be found or expected to pur- 
chase unless their ailments required the use of the water. 
Again, it is probable that no amount of advertising would 
have induced the physicians of Omaha to prescribe ‘these 
waters for their patients. They might have thought they 
possessed other and better remedies. A recovery can not 
be based on mere matters of speculation or conjecture. 
The damages defined in the instruction complained of are 
too ,.remote, consequential and uncertain. The following 
cases state the rule for the recovery of anticipated profits. 
Denver, T. & G. R. Co. v. Hutchins, 31 Nebr., 572; Holmes 
v. Boydston, 1 Nebr., 346; Sycamore Co. v. Sturm, 13 Nebr., 
210; Bridges v. Lanham, 14 Nebr., 369. We are con- 
strained to hold that the court erred in giving this instruc- 
tion. 

3. It is urged by the plaintiff that the evidence is not 
sufficient to sustain the verdict. Upon the question of the 
terms of the agreement, Kuhn, the president of defendant 
company, testified as follows: “A gentleman came in and 
told me he represented the Silurian Mineral Springs Com- 
pany of Waukesha, Wisconsin; that he had a water in his 
possession similar to Bathida water, which was well known 
in the market, but which had added to it lithia and other 
chemicals that altered its effect on the system in such a 
way that it was adapted for other diseases which the 
Bathida water was not used for; and he wanted to sell me 
a car-load. He wanted to sell a car-load, and I told him 
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I would not think for a minute of buying a car-load of the 
water, and then he says we are going to make a market and 
going to create a demand for this water in this market, and 
it don’t make any difference how much you buy the first 
time, as the work we propose to do here will cause you to 
buy more than once this summer, and we hope the second 
order you give us will be in car-load lots. He stated what 
he would do. Among other things he specifically agreed 
to do was: He stated he would do specific things; among 
other things, he would write a letter each week to each phy- 
sician whose names I would furnish him,—I got thai a lit- 
tle bit mixed,—he would write each physician a letter each 
week during the summer and at various times he would 
send postal cards reminding them of the uses of the water, 
‘and would send them blotters also, and on all literature 
he would have the name of Kuhn & Company, sole agents; 
.and that he would sell no one else in this city the water, 
but would turn all inquiries and orders over to Kuhn & 
Company; that he would also go around and personally 
visit each and every one of the physicians whose names 
I would furnish him, and see them and tell them of the 
virtues of the water, and give them instances of its use, 
where it had been tried, and describe to them what addi- 
tions to the natural water had been made, and that he 
would also furnish carbonate water and plain water as 
samples to give the physicians, and would also inform the 
' physicians that in the course of a few days the water would 
be at my store where they could call and get it. He made 
other representations, but those were the specific ones he 
agreed to do—stated that he would do.” It will thus be’ 
seen that the evidence does not sustain the allegations of 
the answer. It is not shown that there was any definite 
time fixed or contemplated by the parties within which the 
advertising, or puffing of the mineral water was to be com- 
pleted, nor how much of such advertising was to be done; 
neither was there any time limit in which defendant was 
supposed to sell all of the water. It is shown by the testi- 
mony that plaintiff partially carried out its agreement to 
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advertise, and that defendant is still selling the water, 
from time to time, as customers present themselves. In- 
deed, the evidence shows that between the time of the first 
and the second trial of this case, defendant sold several 
cases of the water. Without doubt, defendant in time will 
’ gell and dispose of all of it. It is stated in defendant’s 
brief that Kuhn testified that if the plaintiff had carried 
out its agreement he would have sold the whole consign- 
ment, and we are cited to pages 18 to 20 of the bill of ex- 
ceptions for such evidence. We do not so understand the 
testimony. We quote it as follows: 

“He said that $9 would be a proper price; and I said 
that we could not get $9, for other water was being sold 
for $8.50, and that price was as much as we could get, or 
ask for it, and $4.50 a case for half gallon plain water was: 
as much as we could get for it.” 

Q. What did he say in regard to that? 

A. He just simply thought if the other waters were sold 
for that price we could not expect to get more for Vitalozed 
Lithia. 

Q. Now, are you able to state whether this water could 
have been sold at that price if they had advertised it as 
they agreed to do; that is, if they had written letters to 
these physicians and called upon them as they said they 
would call upon them and sent this printed matter and 
reading matter to them, and used their efforts to advertise 
the water as they agreed to advertise it? 

A. Yes, sir. 

Q. State what in your judgment you would have ear 
able to sell this water for if they had created a market for 
it in the way they agreed to do; that is what would have 
been the market price of that water in the summer of 1898, 
if they had made an effort to create a market, which they 
agreed to do? 

A. $192.50 was the total by the case, I might say. 

It will be observed that the defendant’s witness does not 
testify that he could or would have sold all of the consign- 
ment within any specific time, His evidence, properly con- 
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strued, shows that if plaintiff had complied with its agree- 
ment this water could have been sold at $4.50 a case for 
half gallon plain water, and that if plaintiff had created 
a market for the water in the way it agreed to its market 
price would have been $192.50. The witness does not state 
that he could or would have sold all of the water during 
the summer of 1898. Indeed, no one would have ventured 
to so testify. In the very nature of the transaction, there 
were so many contingencies, and as we have stated hereto- 
fore, so much depends upon speculation and conjecture, 
that the witness could not consistently make any such 
positive statement. 

We are satisfied that the evidence does not sustain the 
verdict, and that the judgment of the trial court must be 
reversed. We do not think we ought to go so far as to hold 
that the answer does not state any defense to the plaintiff’s 
cause of action. Defendant would be entitled, at least, to 
recover nominal damages’ of plaintiff for the breach of its 
ugreement, if such breach were proved. It may be that the 
answer should be amended and reformed, but that would 
hardly warrant us in attempting to finally dispose of the 
case in this court. 

For the foregoing reasons, we recommend that the judg- 
ment of the district court be reversed and the cause re- 
manded for a new trial. 


OLDHAM and PounD, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 
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MARID BarGE v. GEORGE HASLAM. 
FILED JULY 22, 1902. No. 10,750. 
Commissioner’s opinion, Department No. 2. 


1, Trial: CasE RESERVED. Under sections 438 and 439, Code of Civil 
Procedure, the trial court after verdict may order the case 
reserved for argument or consideration of some point of law, 
and on consideration thereof render such judgment as ought to 
be had in view of its decision upon said point. 


2. Case Reserved: Must Br on Specific Point. This power exists 
only with reference to specific points of law arising upon the 
pleadings or the evidence. A case can not be reserved after 
verdict upon the general question whether, under the evidence, 
the plaintiff is entitled to recover. ‘ 


aw 


. Directing Verdict: MorTion ror NEw TRIAL. If the trial court is 
of opinion that, in view of plaintiff’s evidence, it erred in sub- 
mitting the case to the jury and should have directed a verdict 
for the defendant, the proper course is to grant a new trial. 


4, Case Reserved: Point Must BE STATED. Where a case is reserved 
after verdict for further, consideration, the point or points of 
law upon which it is reserved must be stated specifically in the 
record. 


Error from the district court for Dodge county. Tried 
below before MARSHALL, J. Rehearing of case reported in 
63 Nebr., 296. Judgment of reversal adhered to. 


Thomas M. Franse, O. C. Anderson and Anderson & 
Keefe, for plaintiff in error. 


Clark C. McNish, J. E. Frick and Andrew R. Oleson, 
contra. 


Pounp, C. 


At the former hearing it was held that the allegations 
of the petition and reply, while lacking in definiteness and 
precision upon essential points, were sufficient to sustain 
a judgment after and in view of the verdict and special 
findings of the jury. We are agreed that this conclusion 
is correct, and that the opinion then rendered should be 
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adhered to. Another question has been raised, however, 
which was not considered at the former hearing, namely, 
the construction to be given to sections 438 and 439, Code 
of Civil Procedure. After verdict, counsel for the defend- 
ant moved the court to reserve the case for further argu- 
ment and consideration, under said section 438, upon 
seven grounds, amounting, in substance, however, to two: 
That defendant was entitled to judgment upon the plead- 
ings and that plaintiff’s evidence was not sufficient to 
warrant a recovery. The court entered an order reserving 
‘the case accordingly, and afterwards rendered judgment 
non obstante veredicto on the expressed ground that de- 
fendant sllould have judgment on the pleadings. Itis now 
urged that the reason set forth in the court’s ruling is not 
controlling, and that, as the trial court had power after 
reserving the case under section 438, to order what judg- 
ment should be entered under section 439, it must be pre- 
sumed that the evidence was insufficient, and that judg- 
ment was directed for that reason. 

The sections in question do not appear to have been con- 
strued by this court. But we are of opinion that the object 
and purpose was to adapt to our procedure the common- 
law practice of taking verdicts subject to the opinion of 
the court upon some point of law expressly reserved for 
future consideration. It is settled that the purpose of sec- 
tion 440 was to take over and adapt the common-law 
practice as to rendering judgment non obstante vercdicto. 
Manning v. City of Orleans, 42 Nebr., 712; Johnston v. 
Spencer, 51 Nebr., 198. If we construe the prior sections 
as indicated, it will follow that our trial courts possess all 
the powers of a common-law court with reference to 
adapting the verdict and judgment to the circumstances 
of particular cases, and preserving a record of the find- 
ings of the jury on special matters of fact and of the eourt 
on special questions of law. If after verdict it appears 
that the pleadings demand a different judgment than that 
which would ordinarily follow, the court may render such 
judgment as the pleadings require, under section 440. If 

49 
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it is necessary or expedient to preserve a record of the 
findings of the jury upqn particular questions of fact, the 
court may require a special verdict or propound specific 
questions under section 293, and thereafter render such 
judgement, notwithstanding a general verdict, as the 
special verdict or special findings may require, under sec- 
tions 294 and 439. In case questions of law arise upon 
the trial, which are too difficult or intricate for immediate 
solution, or upon which for some other reason the delib- 
erate decision of the trial court is desired to be made of 
record, the court may take a verdict and reserve the case 
upon such particular point of law under section 438, and 
afterwards render the judgment required by its decision 
thereof under section 439, just as at common law it might 
take a verdict subject to its opinion upon some point of 
law specially reserved. 

If such is the proper construction of the Code, we must 
look to the common-law practice to ascertain the scope 
and limitations of the proceeding provided for. It is well 
established at common law that the power of reserving 
questions of law and taking verdicts subject thereto ex- 
ists only with reference to specific points of law arising 
upon the pleadings or the evidence, and that a case can 
not be reserved upon the general question whether, under 
the evidence, the plaintiff is entitled to recover. Butts v. 
Armor, 164 Pa. St., 73, 30 Atl. Rep., 357; Yerkes v. Rich- 
ards, 170 Pa. St., 346, 32 Atl. Rep., 1089; Clark v. Wilder, 
25 Pa. St., 314. In Clark v. Wilder, Black, J., said: 
“When we look at the record, we find no point reserved. 
The verdict was given subject to the opinion of the court 
on the whole case, whether the plaintiffs were entitled to 
recover. It is impossible for the human imagination to 
conceive of anything more unlike a point.” If the trial 
court is of opinion that in view of plaintiff’s evidence it 
erred in submitting the case to the jury, and should have 
directed a verdict for the defendant, the proper course is 
to grant a new trial. North American Oil Co. v. Forsyth, 
48 Pa. St., 291. In the case last cited, it was held error 
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to submit an issue to the jury, and after they have found 
thereon to enter judgment to the contrary on the ground 
that the evidence was insufficient. The court said: “It 
may be, as stated by the learned judge in his opinion upon 
the reserved points, that there was nothing in the evidence 
from which readiness to pay on delivery could properly 
be inferred, but under his instruction this was a fact sub- 
mitted, and, if improperly found, the remedy was a new 
trial.” It is also held that the point or points upon which 
a case is reserved must be stated specifically in the record. 
Hann v. Field, Litt. Sel. Cas. [Ky.], 876; Hvans v. Bell, 6 
Dana [Ky.], 479; Inquirer Printing & Publishing Co. ,v. 
Rice, 106 Pa. St., 623; Smith v. Delaware Ins. Co.,* 7 
Cranch [U. 8.], 484. In Hann v. Field, the court said: 
“Many evil consequences might follow the omission of the 
entry on the record; but none could result from making 
the entry. To indulge a reserved point of this kind in 
memory only, might frequently leave the rights of the 
parties to much hazard, and in danger of being forgotten, 
or incorrectly remembered; so that judgment, at least, 
might be rendered wrongfully, even with the best inten- 
tions existing on the part of the court.” We have only to 
recall that judges may die or go out of office pending de- 
termination of a point reserved, to perceive the force of 
this suggestion. It may be said that where the motion 
on which the court acts in reserving the case contains, 
among other things, a specific point which would have 
been proper to reserve, it will be presumed that the case 
was reserved thereon and that the judgment directly fol- 
lowed its determination thereof. In Hvans v. Bell, supra, 
where a similar argument was made, the court said: “We 
can not go so far in presuming in favor of the judgment. 
A verdict was found for the plaintiff; it was the duty of 
the court to render a judgment thereon for the plaintiff, 
unless some good ground existed to prevent it. The record 
states that points of law were brought up in the argument 
of the case, and upon these points of law, without stating 
*3 L. Ed., 396, 
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what they were, judgment was rendered for the defendant. 
As the record is intended to preserve a his’ ory of the case, 
those points of law should have been stated. Enough 
should, at least, be shown to support the judgment, 
especially when the judgment is rendered against the 
party for whom the verdict is found.” We think the 
foregoing rules apply equally to the reserving of a case 
under sections 438 and 489 of the Code; that while under 
section 438, a trial court after verdict may order the case 
reserved for argument or consideration cf some point of 
law, and on consideration thereof render such judgment 
as ought to be rendered in view of its derision upon said 
- point, this power exists only with reference to specific 
points of law arising upon the pleadings and the evidence; 
and that a case can not be reserved after verdict upon the 
general question whether,.under the evidence, the plain- 
tiff is entitled to recover, but if the trial court becomes 
convinced that it erred in submitting a case to the jury, 
and should have directed a verdict for the defendant, the 
proper course is to grant a new trial. We think also that 
where a case is reserved after verdict for further consid- 
eration, the point or points of law upon which it is re- 
served must be stated specifically in the record. 

In the case at bar there is nothing to show upon what 
point of law the case was reserved and the judgment ren- 
dered. If upon the question of the sufficiency of the plead- 
ings, that was not necessary, because a judgment non ob- 
stante veredicto could have been rendered under section 
440. Moreover, we concur in the holding at the former 
hearing that the pleadings are sufficient as against attack 
after the verdict and special findings. If upon the suffi- 
ciency of plaintiff’s: evidence, we have seen that such gen- 
eral question was not one on which a case may be re- 
served, but that an order for a new trial was the proper 
practice. If upon the fourth ground stated in defendant’s 
motion, namely, that “plaintiff has neither offered nor in- 
troduced any evidence overcoming or answering the de- - 
fense of the statute of frauds pleaded by the defendant in 
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his answer,” the difficulty is that there is nothing in the 
record to show that the case was reserved or the judgment 
rendered on that point, but so far as the record shows any- 
thing, it indicates that judgment was directed non ob- 
stante veredicto upon a supposed deficiency in the plead- 
ings. We can not carry the presumption in favor of judg- 
ments of the district court so far as—after disregarding 
its expressed reason for a ruling—to dispense with the 
requirement of proper entries to sustain it upon some 
other ground. 

It is recommended that the former judgment be adhered 
to in all things. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court is adhered to. 


REVERSED AND REMANDED. 


Cyrus S. BowMan Et AL. vy. W. L. WriGut.* 
Finep JuLy 22, 1902. No. 11,819. 
Commissioner’s opinion, Department No. 2., 


1. Written Executory Agreement: PArRoL MopiricATION: ACCRUED IN- 
DEBTEDNESS: LIQUIDATION FoR A Less Sum. There is a clear dis- 
tinction between parol modification of an executory written 
agreement before breach and before the time for performance 
has arrived, and an attempt to satisfy a liquidated and accrued 
indebtedness by payment and acceptance of a less sum. 


2. Written Contract: Sussequenr PAROL AGREEMENT: EXECUTORY: 
BEFORE BREACE: NEW CONSIDERATION. While executory and be- 
fore a breach, the terms of a written contract may be changed 
by a@ subsequent parol agreement; and such subsequent agree- 
ment requires no new consideration. 


+ STATUTE OF FRAUDS: MODIFICATION: CONSIDERATION: WAIv- 
ING REQUIREMENTS: NEW AGREEMENT EXECUTED. Where, however, 
the contract is one required to be in writing by the statute of 


SS = = 
* Rehearing allowed. Reaffirmed. See opinion, page 666, post. 


3. 
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frauds, there must be consideration for a modification by 
waiving some of its requirements, or else such new agreement 
must be executed. 


4. —-—: : 3 : ; CARRYING Out oF NEw AGREE- 
MENT Js DISCHARGE OF OBLIGATION. In such case, if the terms 
of the new agreement have been fully carried out, the original 
obligation is discharged, though there was no additional con- 
sideration. 


n 


. Parol Agreement: LEASE: RENT: REDUCTION: PAYMENT: ACCEPT- 
ANCE: WHOLE TERM. Hence, a parol agreement, reducing for the 
future the rent stipulated in a written lease, is binding after 
the amount provided for in the new agreement has been paid 
and accepted in full during the whole term. 


6. New Lease: Durinc Term oF OLD ONE: OPERATION: SURRENDER: 
ABANDONMENT. Making and accepting a new lease during the 
term of an existing one, operates as a surrender and abandon- 
ment of the prior lease. 


7. Parol Agreement: REDUCTION oF RENT: WRITTEN LEASE: CONSID- 
ERATION TO OPERATE AS SURRENDER. In order that a parol agree- 
ment to reduce the rent reserved in a written lease may have 
the effect of a surrender of the old and substitution of a new 
lease, there must be a new consideration. 

8. Lessee: CONTINUING POSSESSION: REQUEST OF LESSOR: CONSIDERA- 
TIon. Where the lessee has not covenanted and is not bound ty 
remain in possession for any purpose, continuing in possession 
at the request of the lessor, may be consideration for an agree- 
ment to reduce the rent. 

9. Deposition: Witness: ANSWER: EFFECT OF CONVERSATION: VERY 
TeRMS THEREOF: Cross-EXAMINATION. An answer of a witness 
in a deposition is not to be stricken out because in answer to 
a proper question he gives the effect of a conversation, instead 
of the very terms thereof. If the other party desires to know 


what transpired in more detail, he should cross-examine. 
= . 


Error from the district court for Douglas county. 
Tried below before Krysor, J. Affirmed. 


Will H. Thompson, for plaintiffs in error. 
Byron G. Burbank, contra. 


Pounn, C. 


The heirs of a lessor brought this action against the 
lessee to recover a balance of $25 per month for twenty 
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months upon a written lease. The lease provided for a 
rent of $75 per month, and it is alleged that but $50 per 
month was paid during the months in question. In the 
answer it is alleged that during the term of the lease it 
was surrendered and abandoned and a new arrangement 
was made, whereby the defendant was to pay and did pay 
$50 per month as rent until the lessor’s death, and there- 
after to his representatives, which sum was accepted in 
.full. Upon trial to the court, findings and judgment were 
entered for the plaintiff, from which error is prosecuted. 
We think the conclusion reached by the trial judge was 
right. There is a clear distinction between parol modifica- 
tion of an executory written agreement before breach and 
before the time for performance has arrived and an at- 
tempt to satisfy a liquidated and accrued indebtedness by 
payment and acceptance of a less sum. At any time be- 
fore breach the parties may change the terms of a written 
contract by a subsequent parol agreement. Delancy v. 
Linder, 22 Nebr., 274. And such subsequent agreement 
requires no new consideration. Morrissey v. Schindler, 
18 Nebr., 672; Brown v. Hverhard, 52 Wis., 205, 8 N. W. 
Rep., 725; Ruege v. Gates, 71 Wis., 634, 38 N. W. Rep., 
181. As Lord Denman said in Stead v. Dawber, 10 Adol. 
& E. [Eng.], 57: “The same consideration which existed 
for the old agreement, is imported into the new agree- 
ment, which is substituted for it.’ In jurisdictions where 
sealed instruments are recognized, an execnted parol 
modification will be upheld, even though the contract is 
under seal. Beach v. Covillard, 4 Cal:, 315; Siebert cv. 
Leonard, 17 Minn., 483 [GiL, 410]; McClay v: Gluck, 41 
Minn., 198, 42 N. W. Rep., 875; McCreery v. Day,* 119 N. 
Y., 1, 23 N. E. Rep., 198; McKenzie v. Harrison, 120'N. 
Y., 260, 24 N. E. Rep., 458. With respect to agreements 
and instruments required to be in writing by the statute 
of frauds, the rule seems to be much the same. There can 
be no question that such agreements are subject to modifi- 
cation by parol. Delancey v. Linder, supra; Long v. Hart- 
*6 L. R. A., 503, 16 Am. St. Rep., 793. 7 
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well, 34 N. J. Law, 116; Doherty v. Doe, 18 Colo., 456, 33 
Pac. Rep., 165; Andre v. Graebner, 126 Mich., 116, 85 N. 
W. Rep., 464. In Reynolds v. Burlington & VW. R. R. Co., 
11 Nebr., 186, this court held that where the contract was 
within the purview of the statute of frauds, there must be 
consideration for a modification by waiving some of its 
requirements, or else such new agreement must be exe- 
cuted. But if the terms of the new agreement have been 
fully carried out, the original obligation is discharged, 
though there was no new consideration. Rucker v. Har- 
rington, 52 Mo. App., 481. This rule has often been ap- 
plied to reductions of the rent reserved in written leases. 
Doherty v. Doe, supra; McKenzie v. Harrison,* 120 N. Y., 
260, 24 N. E. Rep., 458; Nicoll v. Burke, 8 Abb. N. Cas. [N. 
Y.j 213; Ossowski v. Wiesner, 101 Wis., 238, 77 N. W. 
Rep., 184. In McKenzie v. Harrison the court said the 
transaction was the same as if the lessee had paid each in- 
stalment in full, as called for by the lease, and the lessor 
had voluntarily given him back the difference. But we 
need not resort to any circuitous explanation. So long 
as the agreement has been performed, the statute of frauds 
is out of the way, and the case is like any other executed 
modification of an agreement. Schneider v. Lord, 62 ° 
Mich., 141, 28 N. W. Rep., 778. Hence, we think a parol 
agreement reducing for the future the rent stipulated in 
a written lease is binding after the amount provided for 
‘in the parol agreement has been paid and accepted in full 
during the whole term. 

It is objected that the defendant pleaded an abandon- 
ment and surrender of the written lease, and the substitu- 
tion of a new one at a less rent. Of course, making and 

_accepting a new lease during the term of an existing one 
operates as an abandonment and surrender of the prior 
lease. Taylor, Landlord & Tenant, sec. 512. But in order 
that a parol agreement to reduce the rent reserved in a 
written lease may have such effect, there must be a new 
consideration as the tenant is already in possession, and 

*8L. B. A., 257, 17 Am. St. Rep., 638. 
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entitled to possession, under the prior agreement. In the 
case at bar there probably would be sufficient ground for 
holding that there was such consideration. Where the 
lessee has not covenanted and is not bound to remain in 
possession for any purpose, continuing in possession at 
the request of the lessor may be consideration for an agree- 
ment to reduce the rent. Doherty v. Doe, supra; Hyman 
v. Jockey Club Wine, Liquor & Cigar Co., 9 Colo. App., 
299, 48 Pac. Rep., 671; Ten Eyck v. Sleeper, 65 Minn., 413, 
67 N. W. Rep., 1026; Copper v. Fretnoransky, 16 N. Y. 
Supp., 866. It is obvious that for purposes of insurance 
and for many other reasons, it may be very important for 
the landlord to keep the premises occupied by the tenant 
himself; and, though the tenant may be bound to pay 
rent, he may not be bound to keep possession, either per- 
sonally or by others. Hence, if necessary, we should be 
inclined to uphold the judgment upon this ground. But 
the pleadings and the findings of the court are not very 
well adapted thereto. So long as the answer alleges a 
“new arrangement,” whereby $50 a month was to be and 
was accepted in full, and the court has found there was 
such an arrangement and that it was fully carried out, we 
think the judgment has ample foundation. It is true there 
is a finding that the representative of the lessor accepted 
such sum because of a statement of the lessee that he had 
a new lease providing therefor. But it is also found that 
there was no fraud, as the lessee referred to the reduction, 
which had been acted on by the lessor at all times, and, 
as we have seen, the effect was as if such new lease had 
been entered into. Jaffray v. Greenbaum, 64 Ia., 492, 20 
N. W. Rep., 775; Hyman v. Jockey Club Wine, Liquor & 
Cigar Co., supra. 

Exception is taken also to the refusal of the court to 
strike out a portion of a deposition offered by the defend- 
ant. The witness, in stating a conversation between the 
lessor and lessee, stated the effect thereof, what the parties 
did and agreed, instead of giving its terms and leaving 
the effect to be deduced therefrom. The question asked 
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was proper, and the answer responsive. If the plaintiffs 
desired to know what transpired in more detail, or to 
test the statement as to the effect of the conversation, they 
should have cross-exaniined. 

We recommend that the judgment be affirmed. 


BARNES and OLDHAM, CC., concur. 


. By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing was filed on De- 
cember 38, 1902: 


Commissioner's opinion, Department No. 2. 


1. Trial to Court: Error. Where a cause is tried to the court without 
the intervention of a jury, the general rule is that error can 
not be predicated upon the rulings of the court by which 
testimony is received, because it is presumed that the -court 
considered only proper evidence. 


This rule always obtains where the record con- 
tains competent evidence upon every question necessary to 
sustain the findings and judgment. 

3. Record: PLEADING: PRooF: EVIDENCE: VARIANCE. Record exain- 
ined, and held that there was no material variance between 
the pleading and proof, and that the evidence was sufficient 
to sustain the findings and judgment of the court. 


2. 


BARNES, C. 


The issues of fact and Jaw involved in this case are suffi- 
ciently stated in the former opinion, ante, page 661. Two | 
propositions, however, are insisted upon by counsel, and it 
is contended that they were not sufficiently considered in 
our former decision. These are the assignments: That 
the court erred in overruling plaintiff’s motion to strike 
out and suppress a portion of the deposition of the wit- 
ness Varley, offered by the defendant; that there is a 
variance between the defendant’s answer and the proof, 
which was fatal, and rendered the judgment of the district 
court erroneous. 
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1. That portion of the deposition sought to be sup- 
pressed is as follows: “In full settlement of one month’s 
rent, and the said D. H. Bowman then and there accepted 
the same in settlement of said one month’s rent and it was 
agreed between the said Bowman and the said Wright 
that the said Wright should pay to the said Bowman the 
sum of $50 for each month thereafter during the nnex- 
pired portion of said lease.” In order to determine 
whether or not there was prejudicial error in refusing to 
strike the foregoing fromm the deposition, it is necessary 
for us to quote that portion of the testimony immediately 
preceding it, which is as follows: “In the month of Sep- 
tember, 1893, I was present during a conversation be- 
tween the said D. H. Bowman and the said defendant, W. 
L. Wright, and overheard the same; that during a con- 
versation the said Bowman told the said Wright, defend- 
ant herein, that owing to dull trade he would reduce the 
rent of said building from $75 per month to $50 per month 
thereafter; that affiant then saw the said W. L. Wright, 
defendant, give the said D. H. Bowman a check for $50.” 
Immediately following this statement comes that part of 
the deposition which plaintiff sought to have stricken out. 
It is contended that the testimony, which was the subject 
of the motion to strike, was simply the conclusion of the 
witness and not the statement of any fact, and for that 
reason was incompetent. As an abstract proposition of 
law, we think this motion to strike was well taken. In 
our former opinion it is stated that the question was a 
proper one, and the answer was responsive, and if the 
plaintiffs desired to know what transpired more in detail, 
and test the statement as to the effect of the conversation, 
they should have cross-examined. There is no doubt but 
this would be true had the plaintiffs been present at,the 
taking of the deposition, with opportunity for cross-exam- 
ination. Not having been present at the time the deposi- 
tion was taken, plaintiffs had no chance to cross-examine, 
and the first opportunity they had to raise this question 
was by the motion to suppress or strike out that portion 
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of the evidence objected to. We are not disposed to be 
_ overtechnical in the matter of the introduction of evi- 
dence, but it can hardly be said if this matter had been 
objected to, as a conclusion of the wituess, had he been 
testifying in open court upon the trial, that such objection 
would not have been sustained. The witness should have 
given the conversation between the parties, or the sub- 
stance of it, as near as his recollection would permit, and 
the effect of that conversation, or the ultimate fact estab- 
lished thereby, would have been a matter for the court or 
jury to determine. In this case, however, it appears that 
the trial was had to the court, a jury having been waived 
by both parties in open court. It follows that the ruling 
of the court, upon the motion to strike, was error without 
prejudice. Error can not be predicated upon the admis- 
sion of evidence where the trial is had to the court without 
the intervention of a jury. McKee v. Bainter, 52 Nebr., 
602; Schmelling v. State, 57 Nebr., 562, 564; King v. Mur- 
ply, 49 Nebr., 670; Viergutz v. Aultman, Milter & Co., 46 
Nebr., 141. It is contended, however, that the court must 
have considered this evidence, because it is claimed that the 
findings can not be sustained without it. In other words, 
that there is no other evidence to sustain the following 
finding of the court, that an arrangement was made in 
September, 1893, by which Bowman agreed to accept $50 
per month as rent for the remainder or unexpired term of 
the lease. An examination of the record shows us that 
this claim, or contention, is without merit. The witness 
Varley had previously testified that he heard Bowman 
say that owing to dull trade he would reduce the rent of 
the building from $75 to $50 per month thereafter, and 
that the witness saw the defendant give Eowman a check 
for $50 at that time. This statement, together with the 
checks, which are in evidence, showing the payment of 
the rent from the date of a prior lease down to the time 
of the execution of the one in question, and from that time 
for each and every month until the last two months the 
defendant occupied the building, together with other cir- 
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cumstances, were amply sufficient to sustain the finding 
. of the court above mentioned, without the objectionable 
portion of the deposition. In such a case it will be pre- 
sumed that the court considered none other than the 
proper evidence. McKee v. Bainter, supra; Smith v. 
Perry, 52 Nebr., 738; Thomas v. Nebraska Moline Plow 
Co., 56 Nebr., 383; Gage County v. King Bridge Co., 58 
Nebr., 827; Chicago, B. € Q. R. Co. v. First Nat. Bank of 
Omaha, 58 Nebr., 548; Knight v. Darby, 55 Nebr., 16, 19; 
Alling v. Nelson, 55 Nebr., 161, 162. 

2. It is strenuously contended that there was a fatal 
variance between the defendant’s answer and the proof. 
The answer contained an allegation in substance as fol- 
lows: “And thereafter defendant paid to the said Bow- 
man the sum of $75 per month commencing on May 15, 
1892, under said second lease until on or about the 15th 
of September, 1893, when said second lease was termi- 
nated, surrendered and abandoned by the parties thereto, 
and a new arrangement made whereby this defendant 
thereafter was to and did pay to said Bowman the sum of 
$50 per month rent in advance in full for said premises 
until his death, which arrangement was continued by the 
personal representatives until on or about April 15, 1895, 
and said $50 per month rent was accepted by each of them 
in full for said rent.” The evidence showed, and the court 
found, that on or about September 15, 1893, an arrange- 
ment was made between the defendant and Bowman, his 
landlord, whereby the rent was reduced to $50 per month 
for the unexpired term of the lease. Defendant paid and 
Bowman received that amount for each month thereafter 
during his lifetime, and after his death defendant paid 
that amount each month to his personal representatives, 
which was accepted in full payment up to April 15, 1895, 
when the rent was again reduced by them to $45 per 
month thereafter. It will be seen from this that there was 
no substantial variance between the allegations and the 
proof. The statement that the lease was terminated and 
surrendered was evidently the understanding which the 
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“ 


pleader had of the legal effect of the new arrangement, 
and many of the authorities hold that such was the legal 
effect of that agreement. All of the other questions pre- 
sented herein were fully considered and determined in 
our former opinion. 

A careful examination of the record only confirms us 
in our conclusions expressed therein, and we recommend 
that the former judgment be adhered to. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court in this case is 


adhered to. 
AFFIRMED. 


WILLIAM W. CARTER ET AL., APPELLEES, V. E. O. LEONARD, 
TRUSTEE, ET AL, IMPLEADED With ALVA LL. TIMBLIN, 
APPELLANT. 

FILED JULY 22, 1902. No. 12,056. 


‘ 


Commissioner’s opinion, Department No. 2. 


‘ 

1. Statute of Limitations: Rerorwinc a CoNVEYANCE: DISCOVERY 
oF MISTAKE. The statute of limitations, does not begin to 
run against an action to reform a conveyance by correcting 
an error or omission in the description therein, until the mistake 
is discovered or some occasion has arisen whereby it might 
have been discovered by reasonable diligence. 


2, : : : : Tuirp Party. If third persons have 
aequired rights in the subject-matter of the suit without notice 
of the mistake, or of the rights of the party claiming under 
the instrument in which the mistake occurs, in good faith, 
that fact may bar the right to reformation, so far as such 
third persons would be affected thereby. 


3. Recital In Conveyance: NoricE. A recital in a deed of convey- 
ance that it is subject to certain mortgages, described therein, 
is notice to all persons claiming through or under such deed 
of such facts as might be ascertained reasonably by investiga- 
tion of the record and following up the information imparted 
thereby. 


4. Mortgage: Recirat IN DEED: Notice. Where a mortgage is of 
record, which might reasonably be taken to be one of those 
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referred to in such recital, one claiming through the deed is 
bound to inquire, and can not avoid such duty because of an 
error in the description, which renders it somewhat doubtful 
what tract is intended. Crofut v. Wood, 3 Hun (N. Y.), 574, dis- 
tinguished. 


5. 


Such recital is not the less eonstructive 
notice because contained in and a part of an agreement to 
pay the mortgages referred to. Hare v. Murphy, 60 Nebr., 135, 
distinguished. : 


6. Reformation: DELAY: CoRRECTION: Bar: Error. Delay in seeking 
reformation by correction of such an error is no bar, unless 
some one has been prejudiced thereby. 


7. Foreclosure: PLAINTIFF: Prima-FaciE Proor. A plaintiff, in pro- 
ceedings to foreclose a mortgage which has passed through 
several hands, must make prima-facie proof that no proceedings 
at law have been had by any of the successive holders of 
the lien who could have maintained them, if defendant’s answer 
puts the statutory allegation in issue. 


APPEAL from the district court for Cass county. Heard 
below before JESSEN, J. Reversed. 


Byron Clark, C. 8S. Polk and C. A. Rawls, for appellant. 
A. M. Russell and Samuel Chapman, contra. 
c 


Pounp, C, 


In 1891 one Josephine Clinton and her husband exe- 
cuted a mortgage to Benjamin A. Gibson upon a tract of 
18 acres in the northeast quarter of section 2, township 
10 north, range 11, in Cass county. The tract was de- 
scribed by metes and bounds. There was an error in the 
description in that the starting point was stated to be a 
point 40 rods south of the northwest corner of said sec- 
tion, which would place the tract in the northwest and not 
the northeast, quarter, wherein the description stated that 
it lay. This error was due to the omission of the word 
“quarter” before the word “section;” and it is apparent 
to any one who reads the description that if the starting 
point is stated to he £0 rods south of the northwest corner 
of said “quarter section,” it correctly describes the tract — 
in controversy, and that such tract is the only one which 
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can be referred to, since the description as it stands is an 
impossible one, and identifies nothing. The same con- 
clusion is required by the extrinsic evid&hce, which shows, 
as did the record, doubtless, that the mortgagors owned 
this particular tract and none other in the section named. 
The mortgage was duly recorded. Afterwards, in 1892, 
the mortgagors conveyed the property to Inez L. Hammer 
and others, and this deed was recorded on March 14, 1893. 
Among other things, it contained the following clause: 
“Subject, however, to two certain mortgages to B. A. Gib- 
son, dated May 1, 1891, one for $5,000 and one for $750, 
both of which the grantees herein hereby assume and 
agree to pay.” On January 9, 1894, the grantee Hammer 
executed a mortgage to B. A. Gibson for $750 in renewal 
of a prior mortgage for the same amount, and on October 
5, 1895, this mortgage for $750 was assigned by Gibson to 
the appellant Alva I. Timblin. Timblin testifies that at 
the date of the transfer he did not know of the $5,000 
mortgage from Clinton to Gibson, and that Gibson repre- 
sented to him that the mortgage assigned was a first lien. 
This action was brought by assignees of Gibson to fore- 
close the mortgage for $5,000, given in 1891, and to reform 
the description therein. The defendant Timblin filed a 
cross-petition for foreclosure of his mortgage. He also 
claimed, as against the plaintiffs, that the statute of limi- 
tations had barred all right of reformation; that he was 
a bona-fide holder without notice, for the reason that he 
had no actual notice, and the recital in the deed from Clin- 
ton to Hammer was a personal contract between the 
erantor and grantees, not entitled to record, and hence of 
no force as constructive notice; that the plaintiffs were 
euilty of laches in not instituting proceedings for reforma- 
tion before he acquired his lien; and that on these grounds 
the lien of his mortgage should be preferred. Decree of 
foreclosure was rendered, from which Timblin appeals, 
raising the points already mentioned, and the further ob- 
jection that there was no sufficient proof of no proceedings 
at law to collect the debt secured by the mortgage. 
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We think the contention as to the statute of limitations 
is unfounded, in view of Pinkham v. Pinkham, 60 Nebr., 
600. In that case the court said that the statute begins to 
‘run only from the discovery of the mistake or of such facts 
as would put a person of ordinary intelligence and pru- 
dence on inquiry, which, if pursued, would lead to such dis- 
covery. There, as in the case at bar, the mistake was one 
of the conveyancer, and in this case it consists in the 
omission of one word in a very complicated description, 
the effect of which can scarcely be discovered except by 
drawing a plat and tracing the boundaries called for in 
the description. The tract was stated to be in the north- 
east corner of the section and unless a party examined the 
description critically, for the purpose of some proceeding 
under the instrument, he would not be liable, in the ordi- 
nary course of things, to notice that anything was wrong. 
We do not think that the mere fact that the instrument 
was of record was sufficient to set the statute running 
until some occasion arose whereby the error might have 
been discqvered by reasonable diligence. Undoubtedly, 
as stated in Pinkham v. Pinkham, if rights of third parties 
had intervened, and such parties had no notice of the 
mortgage and took in good faith, they would be entitled to 
priority as against plaintiffs’ claim for reformation, and 
as against the lien of the mortgagee. But such is not the. 
case here. 

We are satisfied that the recitals in the deed to Hammer 
were sufficient notice to all persons acquiring subsequent 
interests in the land under such conveyance. The case is 
not as if the mortgage referred to in the recital was en- 
tirely unrecorded. There was a mortgage of record cov- 
ering a tract of eighteen acres in the northeast quarter 
of said section, described in all essential respects the same 
as that described in Timblin’s mortgage, except for the 
omission of one word, “quarter.” The record showed that 
the mortgage had not been paid. Any critical examina- 
tion of the description would have shown at once that no 
other tract than the one in question could have been re- 
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ferred to, because if the northwest corner of the section, 
and not of the northeast quarter section, is taken as the 
starting point, the description becomes meaningless. Un- 
der these circumstances, any one who took a title derived 
through the deed to Hammer could see at once, by merely 
going over the numerical index, that there was a mortgage 
which probably answered the description in the recital 
referred to, and that it was unsatisfied. These considera- 
tions serve at once to distinguish the case at bar from that 
of Crofut v. Wood, 3 Hun [N. Y.], 571, 574, relied upon 
by appellant. In that case there was a recital of two mort- 
gages, and only one was of record. No name of a mort- 
gagee was given, and there was nothing to identify the in- 
struments referred to in any way, except that they were 
liens upon the land conveyed. The court said that the 
recital could not be notice that the mortgage continued to 
be a lien, and that a person searching the title might well 
suppose one of them had been satisfied. 

It is contended, also, that the recital in question is not 
to be held constructive notice, because it is coupled with 
and a part of a covenant to assume and pay the mortgages 
referred to. In support of this contention, we are cited to 
Hare v. Murphy, 60 Nebr., 185. In that case, how- 
ever, attempt was made to rely upon the promise to pay 
a mortgage, contained in the deed or conveyance as a 
promise, not as a statement affecting the title, whereas 
here reliance is placed upon the recital in the conveyance 
that the conveyance itself is subject to certain mortgages. 
We think the distinction is manifest. A covenant to as- _ 
sume and pay a mortgage is nothing that affects the title, 
and is not within the purview of the recording act. On 
the other hand, recitals in the conveyance that it is sub- 
ject to certain mortgages bear directly upon the title, and 
relate to matters which it is highly important that the 
record should disclose. Such recitals are notices of the 
facts disclosed and of all things which might reasonably 
be ascertained by following up the information they im- 
part. Hubbard v. Knight, 52 Nebr., 400. We concur en- 
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tirely in the conclusion of the trial judge upon this point; 
and, as his finding that appellant took with notice of the 
prior mortgage must be approved, we need not consider 
the suggestion that appellees have been negligent in not 
discovering the error and seeking reformation at an ear- 
lier date. Delay in such case is no bar, unless someone is 
prejudiced thereby. 

In one respect, however, we are constrained to hold that 
the decree is not supported by sufficient evidence. The 
answer puts in issue the statutory allegation that no pro- 
ceedings have been had to collect the debt secured by the 
mortgage. The mortgage, and the paper secured thereby, 
had passed through several hands, and proof was made 
only with reference to the last holders. We do not say 
that any proof would be required as to those who held be- 
fore proceedings could have been brought. But at least 
a prima-facie case must be made as to every successive 
holder who could have maintained an action. The proof 
with reference to the assignor of the plaintiffs is insuffi- 
cient. . 

We recommend, therefore, that the decree be reversed, 
with directions to retry the issue as to other proceedings 
for collection of the mortgage debt, if any, and, upon 
proper determination of that issue, to render a decree not 
inconsistent herewith. We recommend, also, that each 
party pay his own costs in this court. - 


BagNeEs and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause is remanded, with directions to retry the 
issue as to other proceedings for collection of the mort- 
gage debt, and, upon proper determination of that issue, 
to render a judgment not inconsistent with said opinion. 
It is further ordered that each party pay his own costs in 
this court. 

JUDGMENT ACCORDINGLY. 
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Henry C. ARMSTRONG, APPELLANT, V. EDWIN P. SWEENEY, 
SHERIFF, ET AL., APPELLEES, 


FILED JULY 22, 1902. No. 11,940. 
Commissioner’s opinion, Department No. 3. 


Injunction: Motion to DrssoLtvE: AFFIDAVIT: CouRT ReEcorDs: 
CouNTER-AFFIDAVITS. Where a motion to dissolve an injunction 
is based on affidavits and copies of court records, the plaintiff 
is entitled to file counter-affidavits, and to a reasonable time 
to investigate the facts set out in the affidavits of his adversary, 
and to prepare and file such counter-affidavits. 


APPEAL from the district court for Box Butte county. 
Heard below before WESTOVER, J. Reversed. 


William Mitchell, for appellant. 


W. P. Hall, R. C. Noleman and Lambertson & Hall, 
contra. 


DUFFIE, C. 


This is an appeal from an order dissolving a temporary 
injunction and dismissing the plaintiff’s petition. The 
facts out of which the case grew are as follows: Septem- 
ber 19, 1898, Armstrong, the appellant, made and deliv- 
ered to Swen Morine his three promissory notes, aggregat- 
ing $325. Morine transferred these notes to the appellee 
Hall, who, on the 6th of December, 1898, obtained judg- 
ment thereon against both Armstrong and Morine in the 
county court of Phelps county. In April, 1899, Arm- 
strong filed a voluntary petition in bankruptcy in the dis- 
trict court of the United States for the district of Ne- 
braska, and in due course was adjudged a bankrupt, and 
on the 3d of August, 1899, was, by the consideration of 
said court, duly and legally discharged and absolved from 
all liability to his creditors of date prior to April 10, 1899. 
In his schedule of debts filed in the bankruptcy proceed- 
ings Hall was not listed as a creditor, but the notes upon 
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which Hall’s judgment was entered were listed as a lia- 
bility, and as belonging to Swen Morine. Whether this 
was done intentionally or arose from an oversight does 
not appear, nor is it, we think, material in the determina- 
tion of the case. July 12, 1900, Hall filed a certified tran- 
script of his judgment in the office of the clerk of the dis- 
trict court for Box Butte county, and on said day caused an 
execution to be issued thereon and placed in the hands 
of Edward P. Sweeney, sheriff of said county, who levied 
upon certain personal property as the property of Arm- 
strong, the appraised value of which was $800. There- 
upon Armstrong brought this action against Hall and 
Sweeney, alleging in his petition his discharge in bank- 
ruptey and that Hall had both notice and actual knowl- 
edge of the pendency of said bankruptcy proceedings in 
time to have had his said judgment properly scheduled 
among the liabilities of the bankrupt, and to have made 
due proof of his claim in said bankruptcy proceedings. 
A temporary injunction was granted upon this petition 
restraining the sheriff from selling the property levied on, 
and the defendant Hall from attempting to collect his 
judgment. The summons was returnable on or before the 
30th of July, and the answer day was August 20, 1900. 
The defendants made no appearance in the case until the 
24th day of September, 1900, when a motion to dissolve 
and vacate the injunction was filed. This motion was sup- 
ported by the affidavits of W. P. Hall and Swen Morine, 
and also by a certified copy of the petition in bankruptcy 
filed by Armstrong in the federal court, together with 
Schedule A, being a list of the creditors whose claims were 
unsecured, in which, as before stated, Hall does not ap- 
pear as a creditor, but the debt upon which his judgment 
was entered was scheduled as belonging to Swen Morine. 
At the time of filing this motion to vacate the injunction 
the defendants also obtained leave of court to file answer 
in the case, this being, as we understand from the record, 
the first day of the regular September term of court. On 
the same day the defendants called up their motion to 


678 NEBRASKA REPORTS. [VOL. 65 


Armstrong v. Sweeney. 


vacate the injunction, and the plaintiff requested time in 
which to file counter-affidavits. The record relating to 
this proceeding is as follows: 

“Now on this 24th day of September, 1900, it being one 
of the days of the regular September, 1900, term of the 
district court in and for Box Butte county, Nebraska, this 
cause came on to be heard upon the application of defend- 
ants Edwin P. Sweeney, sheriff, and W. P. Hall, each to be 
allowed to file answer instanter, and the court being fully 
advised in the matter, and upon due consideration said 
application is granted and leave given to each of said de- 
fendanis to file answer in said cause instanter. Now, 
again, on.said day this cause came on to be heard upon 
motion of defendant W. P. Hall, to dissolve the injunc- 
tion heretofore allowed in this case, said motion being 
supported by affiant’s transcript of judgment filed in this 
court, and a certified copy of the petition and schedule of 
creditors filed by said plaintiff in the United States dis- 
trict court at Omaha, in his proceedings in bankruptcy. 
Said Henry C. Armstrong, plaintiff, objecting to motion 
being heard at this time and asks the court to allow him 
time to file counter-affidavits to affidavits filed by W. P. 
Hall, defendant, in support of said motion to dissolve said 
temporary injunction... Whereupon the court being fully 
advised in the premises, refuses to allow said plaintiff time 
to file counter-affidavits to affidavits of said W. P. Hall in 
support of motion to dissolve said temporary injunction, 
to which ruling of the court the plaintiff, Henry C. Arm- 
strong, duly excepts, whereupon the court sustains the 
motion of W. P. Hall, defendant, and dissolves said tem- 
porary injunction, to which ruling of the court the plain- 
tiff, Henry C. Armstrong, duly excepts. This case came 
on to be further heard on same day on motion of defend- 
ants to dismiss said action, whereupon the court dismissed 
said case; to which ruling of the court the plaintiff, Henry 
C. Armstrong, duly excepts.” 

The bankruptcy act provides that “a discharge in bank- 
ruptcy shall release a bankrupt from all of his provable 
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debts, except such as have not been duly scheduled in time 
for proof and allowance, with the name of the creditor if 
known to the bankrupt, unless such creditor had notice or 
actual knowledge of the proceedings in bankruptcy.”* It 
is distinctly averred in plaintiff’s petition that Hall had 
actual knowledge of the bankruptcy proceedings in the 
Armstrong case in ample time to allow him to file and 
prove his claim. Hall, in his affidavit filed in siipport of 
his motion to vacate the injunction, denied such knowl- 
edge, and under section 264, Code of Civil Procedure, 
plaintiff had a right to oppose said affidavits by counter- 
affidavits or other evidence, and having this right, had, of 
course, the right to reasonable time to secure such affi- 
davits or evidence after the motion to dissolve was filed. 
We are impressed with the belief that the record in this 
case does not disclose the situation as it must have ap- 
peared to the trial judge; but we are bound by the record, 
and must dispose of the case from what is shown therein. 
On the 24th of September a motion is filed to vacate an 
injunction, supported by affidavits and certified court rec- 
ords. On the same day, apparently without any chance 
for investigation, and without any opportunity to secure 
counter-affidavits, the motion is brought on for hearing 
against the objection of the plaintiff, and the injunction 
vacated and the case dismissed. On its face the record 
discloses such an abuse of discretion in forcing the plain- 
tiff to a hearing without an opportunity to investigate the 
showing made by the defendants, and without time to se- 
cure evidence on his own behalf, as to require a reversal 
of the case. Because of the usually careful method ‘of the 
learned judge who heard this case to see that parties liti- 
gant are awarded every right, we are inclined, as before 
remarked, to believe that there must have been some cir- | 
cumstances connected with this case and the hearing 

which the record does not disclose; but if so, the fault lies 
with ‘those who allowed the record to be presented in its 
present form, and we can not go outside of the showing 

*U. 8. Compiled Statutes, Title 61, ch. 3, sec. 17. 
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made, into the field of imagination, in support of reasons 
which might, under some possible circumstances, have jus- 
tified the court in disposing of the case in the arbitrary 
manner shown by the record. Under the facts disclosed 
the plaintiff was not given time within which to prepare 
for the hearing, and there is no showing whatever that the 
plaintiff was ever offered an opportunity to try his case 
upon the merits before the same was dismissed. 

We recommend that the judgment appealed from be re- 
versed, and the case remanded, with directions to proceed 
according to law. 


Amgss and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment appealed from is reversed, and the 
case remanded with directions to proceed according to 
law. 

REVERSED AND REMANDED. 


PeTeR GLOE, APPELLEE, Vv. CHICAGO, Rock IsLAND & Pa- 
clric RAILWAY COMPANY, APPELLANT, 


FILED JULY 22, 1902. No. 12,084. 
Commissioner’s opinion, Department No. 3. 


1. Agreement: ERECTION OF STRUCTURE: PAYMENT OF MonEY IN LIEU 
THEREOF: ELECTION. Where an agreement gives one of the 
parties thereto the option to erect and maintain a structure 
of a certain description, or to pay a specified amount of money 
in lieu thereof, and the party exercises his election by build- 
ing the structure, such election is final, and he can not relieve 
himself from maintaining the structure by tendering payment 
of the money. 


2. Action for Specific Performance. On action brought to compel 
specific performance of a contract to maintain a structure of 
a certain description under the circumstances mentioned in the 
first syllabus, the defendant, on the trial, tendered to the 
plaintiff payment of the money, which the defendant ‘might, 
in the first instance, have paid in lieu of the work to be 
done. Held, That this was an admission that the contract 
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had been made as claimed by the plaintiff, and defendant 
could not thereafter complain that the: plaintiff’s petition was 
defective or his evidence insufficient to establish the contract. 


3. Railroad: RieuT or Way: AGREEMENT: Track Crossina. Where 
land for right of way is conveyed to a railroad company under 
an agreement that one or more under-track crossings of 
certain specified dimensions are to be built and maintained 
for the convenience of the grantee in working the land across 
which the road is constructed, a court of equity will decree 
specific performance of the contract and not leave the grantee 
to his action for damages, when specific performance will alone 
answer the purpose of justice. 


AppraL from the district court for Lancaster county. 
Heard below before HoLmgEs, J. A/ffirmed. 


W. F. Evans, Lorenzo W. Billingsley and Robert J. 
Greene, for appellanc. 


Charles O. Whedon, contra. 


Durrin, C. 


The plaintiff is the owner of the north half of the north- 
east quarter of section 32, township 8 north of range 6, 
and the west half, and the west half of the southeast quar- 
ter and the southwest quarter of the northeast quarter of 
section 8, township 7, range 6, in Lancaster county. These 
two tracts are a mile or more apart, and at the time of the 
contract hereinafter set out the appellant contemplated 
building its line of railway across the land, and sought to 
secure a right of way through the same from the appellee. 
The effect of constructing a railway over the premises 
without affording plaintiff any means of passing beneath 
the roadbed would be to prevent the appellee from going 
from one portion of his farm to another without crossing 
the railroad track, and he desired the company to enter 
into an agreement that it would, in addition to the money 
to be paid for the right of way, construct and maintain 
two under-track crossings on the premises above described, 
so as to afford him facilities for passing beneath the rail- 
road track with ordinary farm wagons loaded with hay or 


682 NEBRASKA REPORTS. [Vou. 65 


Gloe v. Chicago, R. I. & P. R. Co. 


grain. After some negotiations, the following contract 
was entered into between the parties: 
“Whereas Peter Gloe and wife have this day by deed 
conveyed to the Chicago, Rock Island & Pacific Railway 
Company, a strip of land for right of way purposes de- 
scribed in said deed for the consideration of $2,625, and 
whereas said railway company has also agreed as a part 
of the consideration for the sale of said strip of land, that 
it will, before its line of railroad over and across said line 
is completed and ready for use, construct and erect an 
under-track crossing on the N. } of S. E. 4 of section 32, 
township 8, range 6 east, and also an under-track crossing 
on the S. W. 4 of section 8, township 7, range 6 east, said 
under-track crossings to be not less than 12 ft. wide at thie 
bottom and the first of the above mentioned crossings to 
be not less than 14 ft. high in the clear and the second of 
the above-mentioned crossings to be not less than 12 ft. 
high in the clear, now if said company shall fail to con- 
struct and erect said under-track crossings as aforesaid, 
then it shall pay to the said Peter Gloe, his heirs or assigns 
the further sum of $1,000; and if said company shall fail 
to construct and erect either one of said crossings and 
‘ghall construct and erect one, then it shall pay to said 
Peter Gloe, his heirs or assigns, the sum of $500. This 
agreement shall be taken and construed as a part of the 
purchase price of said land conveyed for right of way pur- 
poses. Dated this 23d day of September, A. D. 1892.” 
The agreement was signed on behalf of the railway com- 
pafy by C. H. Thompson, who conducted the entire nego- 
tiation made on the part of the company, and who alone 
represented the company in procuring the right of way 
deeds. On the same day on which the contract was made 
Gloe executed deeds for right of way through said prem- 
ises, and delivered them to the company, and thereafter 
the roadbed was constructed, the company putting in pile 
bridges, affording the appellee the under-track crossings 
provided for in the contract. These crossings were main- 
tained as originally constructed until about August, 1899, 
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when, as alleged in appellee’s petition, the company, with- 
out his consent and against his protest and objection, took 
out the under-track crossings on the north half of the 
northeast quarter of section 32 and constructed in place 
thereof a stone culvert having perpendicular walls five 
feet in height and about ten feet apart at the bottom, 
and having an arch built from one of said walls to the. 
other; that as said culvert was constructed and has since 
been maintained, it is impossible to drive a team of horses 
through the same, and impossible to pass beneath the rail- 
road track at that point with an ordinary farm wagon 
loaded with hay or grain, and no other under-track cross- 
ings have been provided on the premises; and that by tak- 
ing out said under-track crossing as originally constructed, 
and putting in place thereof said culvert, appellee has been 
deprived of an under-track crossing on said premises, con- 
trary to the agreement. , 
It will be observed that the land in section 32 is de- 
scribed as the north half of the southeast quarter, whereas 
the land actually owned by the plaintiff, and the land 
through which a right of way was granted to the defend- 
ant, is the north half of the northeast quarter, and it is 
alleged in the petition that “in reducing said agreement to 
writing, either by mistake or design on the part of the de- 
fendant, who wrote or caused to be written the agreement 
that was written it was provided that the said defendant 
should construct and erect an under-track crossing on the 
north half of the southeast quarter of section 32, township 
8, range 6, when in fact t'is plaintiff did not agree to con- 
vey a right of way over or across the north half of the 
southeast quarter of said ection 32, nor did the plaintiff 
own, nor was he in possession of the north half of the 
southeast quarter of said section 32, but the under-track 
crossing which defendant did agree to construct and main- 
tain as aforesaid. was to be on the north half of the north- 
east quarter of section 32. And also by mistake or design 
on the part of the defendant, or its representative, who 
wrote or caused to be written said agreement, that portion 
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of said contract whereby the defendant agreed not only 
to construct, but to maintain said under-track crossings 
so long as the premises over which defendant so acquired 
a right of way should be used for railroad purposes, was 
omitted therefrom.” It is further alleged that plaintiff 
was born in Germany, was unable to read or write the 
English language, and could not and did not read the said 
agreement, nor was the same read over to him as it was in 
fact written, nor did he ascertain that said agreement did 
not contain the correct description of the land upon which 
said under-track crossings were to be erected and main- 
tained, or that the said agreement did not provide for the 
maintenance of said under-track crossings, until shortly 
prior to the commencement of this suit; and that, relying 
upon the agreement of the defendant, and believing that 
the written agreement correctly described the premises 
upon which the under-track crossings were to be erected 
and maintained, and that it correctly set forth the actual 
agreement entered into between the parties, he executed 
and delivered to the defendant a deed conveying a right of 
way through the premises. The prayer was: First, that 
the defendant might be decreed to remove the stone cul- 
vert and to place in lieu thereof an under-track crossing, 
not less than 12 feet wide at the bottom nor less than 14 
feet high in the clear, and to maintain the same while the 
said right of way over the premises of the plaintiff should 
be used for railway purposes; or, second, if the defendant 
should not be required to remove said stone culvert that 
then it be decreed to erect, construct and maintain so long 
as the right of way should be used for railway purposes, 
an under-track crossing on the north half of the northeast 
quarter of section 32, equally convenient for the plaintiff, 
and not less than 12 feet wide at the bottom nor less 
than 14 feet high in the clear; and, third, that if the 
court should find it necessary so to do, that said agreement 
which was written be so amended as to express the real 
agreement between the parties; and, fourth, that the plain- 
tiff have such other, further or different relief as to the 
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court should seem equitable in the premises. The answer 
of the defendant admits its corporate capacity; admits the 
plaintiff’s ownership of the real estate described in the 
petition; admits that on September 23, 1892, defendant 
purchased of plaintiff for the sum of $2,625 a right of way 
through the premises, which was conveyed by warranty 
deed. It denies that the defendant, or any one authorized 
to act for it, executed or delivered the agreement set forth 
in plaintiff’s petition; denies that the defendant or anyone 
authorized to act for it, entered into the contract alleged 
in the petition to have been made between the plaintiff 
and defendant; denies that it, or anyone authorized to act 
for it, agreed to maintain underground crossings on the 
land described in the petition; denies generally the allega- 
tions of the petition except as admitted in the answer; and, 
lastly, alleges that the cause of action stated in the peti- 
tion did not accrue within five years next after the com- 
mencement of the action. A reply was filed denying all 
new matter set forth in the answer. After issue was 
joined, the plaintiff filed a supplemental petition, in which 
it is alleged that since the filing of his original petition, 
and on or about the Ist of June, 1900, the defendant com- 
menced to remove the under-track crossing mentioned in 
the petition and located on the southwest quarter of sec- 
tion 8, township 7, range 6, which under-track crossing is 
of the dimensions stated in the contract set out in the 
original petition; that without the consent of the plaintiff, 
and against his protest and objection, defendant proposed 
to take out said under-track crossing, and in lieu thereof 
to put in another under-track crossing, which will not be 
of the dimensions mentioned in the contract, but, on the 
contrary, will be about twelve feet wide, with walls about 
six feet high, and then arched over, but the same will not 
be of the height of twelve feet in the clear, as provided in 
the contract, and that it would be impossible to drive a 
team of horses attached to an ordinary farm wagon loaded 
with hay or grain through the same as it was now pro- 
posed to erect and continue it. The supplemental petition 
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asked that the defendant be perpetually restrained and en: 
joined from removing said under-track crossing as orig- 
inally constructed, unless the defendant will build in lieu 
thereof another crossing of the dimensions mentioned in 
the original contract. The answer was a general denial. 
The court in its decree finds that an agreement was made 
between the plaintiff and the railway company, acting 
through its duly authorized agent, as set forth in the plain- 
tiff’s petition, and the seventh finding is as follows: “The 
court finds that in the drawing of said written contract as 
described herein there was error in the description of the 
land where said under-track crossings were to be con- 
structed, but said error is admitted by said defendant com- 
pany in the record herein, and were to be so constructed 
at the places in plaintiff’s petition alleged.” The court 
further found that the necessities of public travel and due 
regard for public safety rendered it necessary that the 
crossings as originally constructed by the defendant com- 
pany should be removed, and that they be supplanted by 
the construction of crossings more durable and permanent 
than wooden bridges, but there was no reason appearing 
from the evidence why said new structures should not be 
made of the dimension provided by the terms of the con- 
tract. The decree further provided that the defendant 
should construct and maintain an under-track crossing 
not less than 12 feet wide at the bottom and not less 
than 14 feet high in the clear beneath its track on the 
north half of the northeast quarter of section 32, and an- 
other under-track crossing not less than 12 feet wide at the 
bottom nor less than 12 feet high in the clear beneath 
its track on the southwest quarter of section 8. From this 
decree the defendant has appealed, and asked to have the 
judgment reversed. 

The appellant insists upon the well-established rule that 
in the absence of fraud or mistake, parol evidence is not 
admissible to vary or change the terms of a written con- 
tract, and that in pleading fraud it is necessary to set 
out the facts relied upon for relief; and it is urged that the 
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plaintiff’s petition does not state facts showing fraud in 
procuring the contract set forth in plaintiff’s petition, nor 
any mutual mistake of the parties in reducing the terms 
of said contract to writing. We do not think that under 
the circumstances disclosed by the record it is necessary 
to examine these questions. Upon the trial one of the at- 
torneys for defendant nade the following offer: “We ten- 
der to the plaintiff $1,000 which is the amount covered by 
the contract, and I will ask the court to count it to see if 
the proper amount is there.” This offer being declined, 
the following offer was made: “I now tender you $1,- 
050.10, the $1,000 being the amount specified in the con- 
tract and the $50.10 being the costs in full payment and 
discharge of the contract in this case.” We think that this 
is a full admission on behalf of the defendant company 
that the contract was in all its terms and conditions as 
claimed by the plaintiff, and that it can not now be heard 
to urge either any insufficiency in the pleadings or want of 
proof on the part of the plaintiff in support of his claim. 
The contract, as thus confessed, provided that in case the 
company failed to construct and erect two under-track 
crossings, it should pay to the plaintiff the sum of $1,000; 
and if it failed to construct either one of the said crossings, 
but constructed the other, it should then pay to the plain- 
tiff the sum of $500. Under this contract the company had 
its election to pay the money or to construct and maintain 
the crossings. Having elected to construct the crossings, 
it can not now recede from that election and require the 
plaintiff to accept money in lieu thereof. 

It is vigorously contended that the contract in question 
is of such a nature that a court of equity will not enforce 
its performance. It is said that the undisputed evidence 
establishes that the necessities of public travel, and a due 
regard for public safety, render it imperative that the 
bridges originally constructed, and which the appellee has 
used as under-crossings, shall be removed, and supplanted 
by constructions of the character of those proposed by the 
company; and it is said that, as a matter of law, contracts 
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to maintain constructions are not enforceable beyond the 
period of the utility of the construction, and that the 
plaintiff’s only remedy is at law for damages. Texas & 
P. BR. Co. v. City of Marshall, 1386 U. S., 393, and Jones 
v. Newport News & M. V. Co., 65 Fed. Rep., 736, are re- 
ferred to as authorities supporting this contention. In 
the case first above cited the county of Harrison, of which 
the city of Marshall was the county seat, donated to the 
Texas & Pacific Railway Company $300,000 in bonds, and 
the city of Marshall donated sixty-six acres of land, under 
an agreement that the company would permanently estab- 
lish its eastern terminus and Texas office, and establish 
and construct its main machine shops and car works at 
the city of Marshall: The machine shops and car works 
were constructed and maintained at said city for a period 
of about eight years, when the company moved various 
parts of its machine shops and its Texas office to other 
cities, and had made other changes by which the city of 
Marshall ceased to be the terminus of the road. On a bill 
brought to enforce the specific performance of the contract, 
it was held that the contract was satisfied and performed 
when the company “establishes and keeps a depot, and sets 
in operation car works and machine shops, and keeps them 
going for eight years, and until the interests of the railroad - 
company and the public demand the removal of some or 
all of these subjects of the contract to some other place.” 
The court held that the word “permanent” as used in the 
contract in that case did not mean forever, and that the 
fair meaning of the words “permanent establishment,” as 
there used, was the erection of the necessary buildings with 
no intention at the time of removing or abandoning them. 
But other elements entered into the consideration of that 
case, such as the interest of the public at large, and the fact 
that.a contract to maintain and operate machine and car 
shops, if the court should attempt to specifically enforce 
the same, would require the supervision of the court for all 
time to come. In the body of the opinion it is said: “If 
the court had rendered a decree restoring all the offices 
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and machinery and appurtenances of the road which had 
been removed from Marshall to other places, it must neces- 
sarily superintend the execution of this decree. It must 
be making constant inquiry as to whether every one of the 
subjects of the contract which have been removed has been 
restored. It must consider whether this has been done 
perfectly and in good faith, or only in an evasive manner. 
It must be liable to perpetual calls in the future for like 
enforcement of the contract, and it assumes, in this way, 
an endless duty, inappropriate to the functions of the 
court, which is as ill-caleulated to do this as it is to super- 
vise and enforce a contract for building a house or build- 
ing a railroad, both of which have in this country been de- 
clared to be outside of its proper functions, and not within 
its powers of specific performance.” We do not think that 
that case can be considered an authority against the right 
of the court in this action to enforce specific performance 
of the contract under consideration. The operation of ma- 
chine and car shops is a continuing business. If the court 
should undertake to see that the Texas & Pacific Railway 
Company performed its contract, it would have to super- 
vise the running of the business of those shops from day to 
day and from year to year, and to determine whether the 
shops were maintained in a proper manner, with proper 
machinery, with an adequate force, and in fact to perform 
the functions of a manager of the business so far as to see 
that the company was honestly and fairly maintaining the 
shops as the business of the road required, and whether, 
by evasion and dishonest means, it was giving to some 
other point or points upon the road work which should 
fairly and honestly be performed at the city of Marshall. 

In the present instance we assume that the defendant in 
good faith desires to erect crossings over the ravines for- 
merly spanned by its pile bridges, which shall be perma- 
nent in character and safe for public travel. The work. 
when once completed will stand for years, if not for all 
time. The building of these culverts is not a continuing 
work, needing the daily supervision of a court for an in- 

51 
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definite time to see that it is honestly done. ‘The trial 
court has found, and there is no evidence in the record to 
dispute the finding, that permanent structures affording 
the plaintiff such accommodations as the contract contem- 
plates, may be readily constructed. That they may be 
more expensive than the culverts proposed to be built by 
the defendant company is probably trne, but that is no 
reason why the contract as made between the parties 
should not be honestly performed. 

In Storer v. Great W. R. Co., 2 Younge & Collyer, 
Ch. [Eng.], 48, the plaintiff had sold to the railway com- 
pany the right of way through his pleasure grounds, and 
the company had agreed, in order that he might have the 
full use of his adjoining land, that it would make an arch- 
way under its road-bed large enough for a wagon loaded 
with hay to pass with facility. The court decreed that the 
archway should be made. The vice-chancellor said that 
it was competent for ‘that court to enforce the specific per- 
formance of a contract by the defendant to do defined work 
upon its own property, in the performance of which the 
plaintiff has a material interest, and one which can not 
be compensated in damage. 

Price v. Mayor, 4 Hare [Eng.], 506, is a case where 
the contract for certain improvements was specifically 
enforced. It was there said: “The contract -was, that 
the corporation, having purchased the plaintiff’s land, 
should, at their own expense, make a street, and also a 
market. Under this contract, the corporation have taken 
possession of the land, and converted it, and, having had 
the benefit of the contract in specie, as far as they are con- 
cerned, I need not say that the court will go to any length 
which it can to compel them to perform the contract in 
specie.” 

And in Stuyvesant v. Mayor, 11 Pai. Ch. [N. Y.], 
414, 427, Chancellor Walworth, in the course of his opinion, 
says: “The true rule on the subject of decreeing the spe- 
cific performance of a covenant in such cases, is, that 
where, from the nature of the relief sought, performance 
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in specie will alone answer the purpose of justice, this 
court will compel a specific performance, instead of leav- 
ing the complainant to a remedy at law, which is wholly 
inadequate. The court has jurisdiction, therefore, to com- 
pel the specific performance, by the defendant, of a cove- 
nant to do certain specific work, or to make certain im- 
provements or erections upon his own land, for the benefit 
of the complainant, as the owner of the adjoining prop- 
erty, who has an interest in having such work done or such 
improvements or erections made.” 

The defendant procured from the plaintiff a convey- 
ance of the right of way, covenanting as part consideration 
therefor to make these two under-track crossings to ac- 
commodate the plaintiff in the use +f his land. It has used 
the right of way and constructed its roadbed across the 
premises. The evidence is conclusive that the road-bed is 
so constructed that the plaintiff has to drive along the 
track a mile or more before he can cross it, and then re- 
turn upon the other side to reach his own premises. With- 
out these under-track crossings, his land is greatly depre- 
ciated in value, and he is put to serious inconvenience in 
working the same. He is irreparably injured in the en- 
joyment of his property unless the defendant performs its 
agreement, and affords him these under-track crossings 
for which he contracted in consideration of conveying 
away his land. Having taken his land and appropriated it 
to a quasi-public use, the court will compel a performance 
of the agreement that induced the conveyance. 

We recommend that the decree of the district court be 
affirmed. 


AMES and ALBERT, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the decree of the district court is 
AFFIRMED. 
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WALTER F. DaLw ET AL. Vv. CounciL Burrs SAVINGS 
Bank.* 


FILED JULY 22, 1902. No. 11,879. 
Commissioner’s opinion, Department No, 3. 


Agister: ExcntusrvE REMEDY: StTaTuTeE: DEPARTURE: CONSENT: 
QuEsTION cy Fact: Jury. Although, in ordinary cases, an 
agister’s remedy is exclusively that which is provided by 
statute, there is no reason why this method may not be 
departed from, with the preference and consent of the parties 
interested; and in the case at bar it is held that the question 
whether such consent was given was one ot fact, which should 
have been left to the determination of the jury. 


Error from the district court for Douglas county. 
Tried below before St: ABAUGH, J. Reversed. 


Timothy J. Mahoney, J. H. Larson and James A. C. Ken- 
nedy, for plaintiffs in error. 


Kennedy & Learned, contra. 


AMES, C. 


This cause was argued and submitted at the same time as 
those of Becker v. Brown and Becker v. Dale, ante, page 
264, decisions in which are announced herewith. For a state- 
ment of facts in addition to such as is contained herein, 
reference is made to the opinion in those cases. As was 
there decided, Brown and Dale were in possession of the 
cattle which are the subject of this controversy, in virtue of 
valid agisters’ liens thereon in their favor, respectively. 
The second mortgage executed by Woollen to Becker and 
Degan will, for the purposes of this opinion, be treated as 
valid as between the parties thereto, but it was subject to 
the liens of the agisters. The mortgage soon after its exe 
cution had been assigned to the defendant in error the 
Council Bluffs Savings Bank, and the note which it was 


*Rehearing allowed. Judgment of reversal adhered to. See opinion, 
page 694, post. 
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given to secure had been indorsed and delivered to it; but 
the cattle being in the possession of the agisters, the bank 
had constructive notice of their liens. When Perry, the 
agent of the mortgagees, demanded the cattle from Brown 
and Dale, and afterwards took them and drove them to 
Atlanta, he'did so for the avowed purpose of shipping 
them to South Omaha, and selling them, and applying the 
funds to or towards the payment of the mortgage debt. 
After Perry had demanded the cattle for this purpose, and 
had asserted that Woollen had abandoned all claim to 
them, Brown and Dale went and saw the latter, who said 
to them: “You see that you get your feed lien satisfied out 
of the cattle. So far as I am concerned, I can do nothing 
for you, but you get your feed lien out of the cattle, and it 
will be perfectly satisfactory to me.” He said he did not 
expect to be able to take any part. He was very much 
broken in health. His health was completely shattered,and 
he was under the doctor’s care and considered himself in 
a very critical condition at the time. He expected Becker 
and Degan would take the cattle and pay the feed bill. He 
said he had written these men (meaning Becker and 
Degan) to come and get the cattle and fix it up and take 
them, that he was not able to do anything. After Brown 
and Dale had recovered possession of the cattle by replevin 
from Becker and Degan, they shipped them to South 
Omaha upon the same cars that Perry had procured to be 
furnished by the railroad company for that purpose. 
Perry does not seem to have participated in this shipment, 
but there seems to have been at least tacit consent between 
him and the agisters that the animals should be sold in that 
market; the contention between them being as to which 
lien should be first satisfied out of the proceeds‘of the sale. 
When the cattle arrived at South Omaha they were taken 
in replevin by the savings bank, and upon a trial the court 
instructed the jury to return a verdict for the plaintiff. 
All these facts were before the court; the records in both: 
the former replevin suits having been offered and admitted 
as evidence. We think that this instruction was erroneous. 
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Conceding that in ordinary cases, the agister’s remedy is 
exclusively that which is provided by the statute, and that 
his lien will be forfcited by an attempt, without the con- 
sent of his bailor, to remove the cattle from the county or 
to dispose of them in any other manner than by advertise- 
ment and sale, as the statute directs, still we can see no 
reason why this method may not be departed from with 
the preference and consent of the parties interested, and 
we think that the consent of Woollen, the bailor, if given 
in good faith and without the intent or probable effect to 
defraud or injure the subsequent lien-holder, would have 
been sufficient. If the mortgagee or its agent consented 
thereto, it should, of course, not be heard to complain be- 
cause that course was adopted. Whether such consent was 
or was not given expressly or by implication, is an infer- 
ence of fact to be drawn from all the circumstances, and 
in our opinion was one which was within the province of 
the jury, and not of the court, to make. For these reasons 
it is recommended that the judgment of the district court 
be reversed and a new trial granted. 


DuFFig and ALBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the judgment of the district court be 
reversed and a new trial granted. 

, REVERSED. 


The following opinion on rehearing was filed on April 
30, 1903: 


Commissioner’s opinion, Department No. 3. 


1. Agister: LIEN: FoRECLOSURE: THIRD PERSON: JuNIOR LiEN-HOLDER. 
An agister may, under circumstances having no tendency to 
injure any third person, adopt, with the consent or acquies- 
cence of his bailor, other means than a statutory foreclosure 
for the satisfaction of his lien. In such a case a junior lien- 
holder has no ground for complaint if the means adopted do 
not injure or imperil his interests. 


2. Bailor: Consent: ACQUIESCENCE: QUESTION oF Facr. Under the 
circumstances of this case, the question whether the bailor 
has so consented or acquiesced is one of fact for the jury. 


Vou. 65]. _ JANUARY TERM, 1902. - 695 


Dale v. Council Bluffs Savings Bank. 


AMES, C. 


This case is submitted on reargument after a rehearing 
granted from a former decision found on page 692, ante. 
It is not deemed necessary to restate the facts recited in 
that opinion, and in the opinion to which it refers. - The 
rehearing was granted because the defendant in error con- 
tended that we had misapprehended the date of a conversa- 
tion between Woollen, the owner and mortgagor of the 
cattle, and Brown and Dale, the agisters, and that said 
date is of controlling force in the decision of the contro- 
versy. The mention of this date in the opinion is, however, 
rather indefinite, than incorrect. The mortgage under the 
authority of which Perry claimed the right to take posses- 
sion of the cattle, or at least the only valid mortgage in 
evidence, and of which the agisters are to be presumed to 
have had notice, provided that in case of default of the 
mortgagor the animals should be sold for the satisfaction 
of the mortgage debt at the Union Stock Yards at South 
Omaha, in Douglas county, after twenty days’ advertise- 

-ment of the sale in a newspaper published in that county. 
It was after Perry had told the agisters that Woollen had 
notified the mortgagees to take the cattle under the instru- 
ment, and had signified to them his intention so to do, that 
the conversation in question took place. These representa- 
tions were an assertion of the right of possession, and sub- 
stantially a demand for it, and seemed to have prompted 
Brown and Dale to visit Woollen, to whom they, at least 
in part, repeated them, and from whom they received a con- 
firmation of them. The opinion is therefore literally cor- 
rect in saying that “After Perry had demanded the cattle 
for this purpose [namely, taking them to South Omaha for 
sale], and had asserted that Woollen had abandoned all 
claim to them, Brown and Dale went and saw the latter, 
who said to them: ‘You see that you get your feed lien 
satisfied out of the cattle. So far as I am concerned, I can 
do nothing for you, but you get your feed lien out of the 
cattle, and it will be perfectly satisfactory to me,’” ete. 
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It was after both these conversations that Perry did seize 
the cattle and drive them to Atlanta for the purpose of 
shipping thein to South Omaha. This purpose Woollen 
had not only stipulated for in his mortgage, but had then 
recently directed, by letter, his mortgagees to carry into 
execution. Of this purpose, and of Woollen’s concurrence 
therein, all the parties connected with the transaction had 
full knowledge. 

Shortly after Brown and Dale had taken the cattle in 
replevin, they did ship them to South Omaha, at which 
place, it is entirely clear from the record, all parties were 
willing and desirous that they should be sold. The only 
matter in controversy was whether the agisters’ lien or the 
mortgage debt should be preferred in payment from the 
proceeds. It is not testified that Woollen expressly con- 
sented that the shipment or sale should be made by the 
plaintiffs in error, but the matter was of such notoriety 
and affected his interests so closely that’ he must be pre- 
sumed to have known of the shipment, and from the fact 
that he has never, so far as appears, made any objection 
thereto, it would be competent for a jury to infer that he 
impliedly consented to or acquiesced init. If he did either, 
we do not conceive that the holder of the mortgage has any 
just ground of complaint. It is a mere volunteer. The 
agisters, having both the superior lien and the possession, 
were not in privity with it, by contract or otherwise, and 
owed it no duty, except to refrain from any act tending to 
injure or defraud it, and to care for the animals without 
negligence. The statute provides agisters with a remedy 
for the enforcement of their lien, but it would be an 
anomaly to hold that a different means for its satisfaction 
may not be adopted, with the consent or acquiescence of 
their bailor under circumstances having no tendency to 
injure any third person. 

There is not in this record the slightest evidence of any 
intent on the part of Brown and Dale, or of either of them, 
to repudiate the title of their bailor, Woollen, or to injure 
or diminish his interest in the cattle in any respect or de- 
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gree, or to defeat the lien of the mortgage, unless it is to 
be inferred solely from the fact that they shipped them for 
sale to the market where he and the mortgagee had stipu- 
lated that they should be sold for the satisfaction of the 
mortgage. Under all the circumstances of this case it is 
not unreasonable to suppose that he impliedly consented 
to or acquiesced in such shipment; and as this is a question 
of fact, we are still of the opinion that it should have been 
left to the jury to say whether he did so. Whether Perry 
was agent for the mortgagees, or of their assignee, the de- 
fendant in error, is also a question of fact to be decided by 
a consideration of all the circumstances, and is also, if ma- 
terial, to be answered by the jury. 

It is therefore recommended that the former decision of 
this court be adhered to, and that the judgment of the dis- 
trict court be reversed and a new trial granted. 


DUFFIB and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the former decision of this court 
be adhered to, and that the judgment of the district court 
be reversed and a new trial granted. 


‘REVERSED AND REMANDED. 


Norr.—A gister.—See 62 Nebr., 269, note. 


TOWN OF CLEARWATER V. TOWN OF GARFIELD. 
FILED JOLY 22, 1902. No. 11,933. 
Commissioner’s opinion, Department No. 3. 


1. Petition: CorroraTiIon: STATUTORY OBLIGATION: STraTuToRY Pro- 
viso. A petition in an action to enforce against a public 
corporation a purely statutory obligation, is demurrable, unless 
it states all the facts necessary to make the alleged liability 
complete. And in such cases, the party must bring himself 
within the terms of a statutory proviso. 
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2. County: Poornovse: PauPER. In counties maintaining a poor- 
house, townships are not chargeable with the support of the 
poor. 


Error from the district court for Antelope county. 
Tried below before Congs, J. Affirmed, 


George F. Boyd, for plaintiff in error. 
Michael F. Harrington, contra. 


AMES, C. 


The county of Antelope is, or was at the time this actio. . 
was begun, governed by the provisions of law relative to 
township organization. The plaintiff township sued, the 
defendant township to recover a sum expended by the 
plaintiff for the maintenance of a pauper, who was alleged 
to have been a resident of and legal charge upon the latter 
township. The petition omitted to allege that the county 
board had not established a poorhouse, pursuant to the 
statutes of the state, in which case it is enacted by section 
22, article 4, chapter 18, of the Compiled Statutes, town- 
ships are not chargeable with the support of the poor. 
This regulation appears in the statute in the form of a pro- 
viso, but it has been repeatedly held by this court that a 
township is not liable for the support of the poor unless 
the obligation is imposed by statute; and we think that in 
such cases the petition ought to bring parties within the 
terms of the proviso; that is, that when it is sought to en- 
force against a public corporation a purely statutory obli- 
gation, all the facts requisite to make the liability complete 
ought to be pleaded. Waltham v. Town of Mullally, 27 
Nebr., 483; Gilligan v. Town of Grattan, 63 Nebr., 242. A 
demurrer to the petition was sustained, and a judgment 
rendered accordingly. 

It is recommended that the judgment of the district . 
court be affirmed. 


DUFFIE and ALBERT, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


SHERMAN County IrriGATION, WATER Powrr & IMPROVE- 
MENT COMPANY, APPELLANT, V. EpNA J. DRAKE ET AL., 
APPELLEES. 

FILED JULY 22, 1902. No. 12,053, 


BY 


Commissioner’s opinion, Department No. 3. 


Public Service Corporation: Prorrerty: LEGAL Process: Non-User. 
In the absence of statutory enactment, the property of a 
quasi-public or public service corporation, necessary for carry: 
ing out the objects of its creation, like the rights of way 
of railroad, turnpike and canal companies, and fixtures thereto, 
can not be seized and sold upon legal process in ordinary 
actions, although the company is insolvent, and has been guilty 
of non-user and abandonment. 


APPEAL from the district court for Sherman county. 
Heard below before SULLIVAN, J. Reversed. 


Richard J. Nightingale, for appellant. 
H. M. Mathew, contra. 


AMES, C. 


It appears from the record that the plaintiff is a quasi- 
public corporation duly organized to construct a work of 
internal improvement, namely, a canal for irrigating and 
power purposes, beginning at a point near Arcadia, in 
Valley county, and ending at a point near Rockville, in 
Sherman county, in this state, the whole distance being be- 
tween twenty and twenty-five miles, and that in the years 
1894 and 1895 it procured its right of way for the purposes 
of its charter over the greater portion of this distance, and 
constructed its work from Arcadia to a length of about 
sixteen miles, being aided in so doing both by private con- 
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tributions and public subsidies. Beyond the farthest 
point of completion, but upon the plaintiff’s right of way, 
the work of excavation was partly done, and a flume con- 
structed for the purpose of carrying the water over a de- 
pression in the surface of the land. This is the whole ex- 
tent of construction. The completed portion of the ditch 
was used, more or less, for irrigating purposes during the 
years 1896 to 1897, both inclusive, but in the fall of 1896 
the works suffered a severe injury from a heavy fall of 
rain, and owing to this fact and other embarrassments, the 
company became so crippled financially as to be unable 
either to extend the construction of the ditch, or to repair 
the damages inflicted upon the completed portion of the 
same, and since the year 1897 it has become largely filled 
with sand, and overgrown with weeds and otherwise de- 
teriorated, so that it has not been used for or adapted to 
the purposes of the company. ‘The company, however, 
through its officers, disclaims any intention of abandon- 
ment, and professes to be in the possession of resources 
which will enable it to complete the construction of its 
works, effect the necessary repairs, and resume the use of 
its franchises and property. In November, 1896, the de- 
fendant Drake recovered a judgment at law against the 
company, and levied an execution thereon upon the flume 
and the part of the right of way upon which it is sitnated. 
This is an action to perpetually restrain the enforcement 
of the execution levy. The court upon a trial found that 
the company was insolvent, and that it had abandoned the 
intention of completing its canal over that part of its right 
of way which had been levied upon, and rendered a judg- 
ment of dismissal and for costs. From this judgment the 
plaintiff appealed. In our opinion the case is ruled by 
the decision of this court in Overton Bridge Co. v. Means, 
33 Nebr., 857, in which it was held, in accordance with the 
general voice of judicial authorities, that in the absence 
of statutory enactment, the property of quasi-public cor- 
porations, like the plaintiff, can not be seized and sold 
upon process in actions at law. If the first of the facts 
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found by the court constitutes an exception, it would, in 
effect, abolish the rule, because the issuance of the execu- 
tion and its return nulla bona, as was done in this instance, 
would establish the fact of insolvency, and justify the levy. 
Abandonment or non-user of corporate property and fran- 
chises is, under some circumstances, a ground of forfeiture, 
which may be enforced at the suit of the state, but it is not, 
of itself, a forfeiture or surrender, nor does it deprive the 
public of its interests, which, in a proper case, the state 
may preserve by resuming the franchise, and bestowing it 
upon some one capable and disposed to effectuate the ob- 
ject for which it was created. Whether property not 
adapted to or necessary for the accomplishment of the pur- 
poses for which the corporation was created is liable to 
seizure and sale upon legal process, is a question which 
does not arise, and need not be decided in this case. 

It is recommended that the judgment of the district 
court be reversed, and an injunction granted as prayed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the judgment of the district court be 
reversed and an injunction granted as prayed. 


REVERSED. 


WIiLutert LARABEE ET AL. V. JOHN GIVEN BT AL, 
FLeD JULY 22, 1902. No. 12,143. 
Commissioner’s opinion, Department No. 3. 


Injunction: Promissory Note: Drrenses: CouNTER-CLari: REcoUP- 
MENT: TRIAL BY JURY. In an action to restrain the sale of 
a negotiable promissory note, so as to cut off defenses thereto 
by way of counter-claim or recoupment, the amount of recoup- 
ment or counter-claim may, at the option of the plaintiff, be 
ascertained; but in such case the defendant will, if he demands 
it, be entitled to a trial of the issue of damages by jury. 


Error from the district court for Brown county. Tried 
below before WEstover, J. Affirmed. 
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Moses P. Kinkaid and J. J. King, for plaintiffs in error. 
L. K. Alder, contra. 


AMES, C. 


The plaintiff in error Willett Larabee, through his 
agent, the plaintiff in error Lafayette Larabee, sold and 
conveyed to the defendants in error 480 acres of land, 320 
acres thereof lying in one body, and the remaining 160 
acres in another body, the two being separated by a con- 
siderable distance: In consideration therefor, the defend- 
ants in error paid their grantor $1,100 in money, and exe- 
cuted to him their negotiable promissory note for the same 
sum, secured by a mortgage on the land. The vendees were 
not at the time of the purchase familiar with the situation 
of the two tracts of land, and discovered, after the trans- 
action was completed, that their vendor, through his agent, 
who assumed to point out the two tracts to them during 
the negotiation, had, either by mistake or fraud, shown 
them as being the 160-acre tract, a quarter section of much 
better quality, and largely more valuable than that which 
had been in fact conveyed. There was a similar misrepre- 
sentation as to some wire fence which was supposed to be- 
long to the premises conveyed, but which did not so belong. 
The vendees were at that time ignorant of the exact situa- 
tion of the premises and relied, in making the purchase, 
upon the representations thus made, and were known to 
have done so by the plaintiff in error, Immediately upon 
discovering the fact as to the situation of the 160 acres 
the vendees mude complaint thereof to their vendor, and 
offered to rescind the sale, which the latter refused to do; 
saying, also, that if the former ever got any recompense 
for the mistake, they would have to sue for it. The de- 
fendants in error then begun this action by a petition set- 
ting forth the above-recited facts, in substance, and seeking 
to recover damages for the false representation, and to re- 
strain the negotiation of the note until such damages 
should be ascertained and accredited thereon, or, if such 
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damages should be adjudged to equal the amount of the 
note, that the latter should be delivered up and canceled. 
A temporary injunction to this effect was obtained at the 
beginning of the action. The answer admitted the facts 
alleged in the petition, except the misrepresentations, 
which were denied. The action was by common consent, 
but without a formal waiver of a jury, tried before the 
court alone. Any error in this respect was expressly 
. Waived in oral argument in this court. The court found 
generally in favor of the plaintiffs and assessed their dam- 
‘ages, by reason of the premises, at $230.12, and rendered 
judgment therefor, and made the injunction perpetual 
until that amount, together with seven per cent. interest 
thereon from the date of the judgment, should be indorsed 
as a credit upon the note. The evidence upon the disputed 
questions of fact, is sufficient to sustain the finding of the 
court. 

The principal contention on behalf of the plaintiffs in 
error is that the petition improperly joins causes of action 
for legal and equitable relief. We can not upliold this con- 
tention. It was definitely settled by this court in Hrickson 
v. First Nat. Bank of Oakland, 44 Nebr., 622, and the 
cases there cited, that an injunction will be granted to 
restrain the sale of a negotiable note, so as to cut off 
defenses of counter-claim and recoupment thereto. It is 
perhaps true that under the former practice, and in juris- 
dictions in which legal and equitable remedies are admin- 
istered by separate tribunals, the extent of relief obtain- 
able in equity would be to restrain the sale of the note until 
the damages could be ascertained at law; but we are of 
opinion that under our practice both issues may, if the 
complainant desires, be tried in a single action; the right 
to a trial of the issue of damages by a jury being preserved 
to the defendant, if he demands it. 

’ It is therefore recommended that the judgment of the 
district court be affirmed. 


DuFFIE and ALBERT, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


Louis C. TOLLES v. CHARLES T. MEYERS. 
Finep JuLy 22, 1902. No. 11,930. 
Commissioner’s opinion, Department No. 3. 


1. Stallion: Mare: SERVICE: NEGLICENCE: KOLLING OF MARE: MANNER 
oF KILLING: MoTion Tro Make More Derinire. The petition 
charged in effect, that through the negligence of the defendant, 
a stallion belonging to him, and to which defendant had under- 
taken to breed plaintiff's mare, in pursuance of an agreement 
between the parties, killed the mare. Held, That a motion to 
require the plaintif€ to state the manner in which the mare 
was killed should have been sustained. 


2. Juror: Orinion or Party. That a juror has a good opinion 
of one of the parties to an action, is not a ground for a 
challenge for cause. 


Error from the district court for Cedar county. Tried 
below before Graves, J. Jteversed. 


Lorenzo W. Billingsley, Robert J. Greene and Richard 
H. Hagelin, for plaintiff in error: 


The coart erred in overruling defendant’s motion to 
require plaintiff to make his petition more definite, spe- 
cific and certain, in that he be required to set out in what 
manner the stallion killed the mare. 

Section 125 of the Code of Civil Procedure provides: 
“And when the allegations of a pleading are so indefinite 
and uncertain that the precise nature of the charge or de- 
fense is not apparent, the court may require the pleading 
to be made definite and certain by amendment.” 

There is absolutely nothing in the petition to apprise 
defendant in what manner the stallion killed the mare. 
It does not state whether the stallion accomplished this 
feat by kicking, biting or by knocking her down and 
trampling her to death, or whether the death was caused 
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by the stallion in properly or improperly serving the mare. 
Nowhere in the petition is there any allegation that even 
hints at the manner of killing, but it is left for defendant 
to inquire of third parties in what’ manner the mare met 
her death. It stands to reason that if the court had sus- 
tained the motion to make definite and certain, and that 
plaintiff had then set out that the death of the mare was 
caused by the stallion in making the entry into the rectum 
instead of the vagina, the defendant could have prepared 
his defense, which would undoubtedly have been that the 
death of the mare was in no way attributable to the entry 
into the rectum. Defendant was compelled to go into 
court ignorant of one of the most important parts of his 
case and fight his case as plaintiff showed his hand. As 
it was, defendant had to depend upon the inspiration of 
the moment to meet plaintiff’s testimony. That the action 
of the court in overruling the motion to make definite and 
certain was highly prejudicial to the rights of defendant, 
can not for a moment be doubted. 

In Stevenson v. Anderson, 12 Nebr., 83, 85, speaking of 
the provisions of section 125 of the Code of Civil Proced- 
ure, this court has said: “This provision is, of course, for 
the benefit and protection of defendants and plaintiffs 
alike, and to enable them to know just what is demanded , 
by the opposite party, and it should be enforced in all 
proper cases. Where, however, the party against whom a 
claim is made, is already so fully advised by the pleading 
of its nature as to be able to answer it intelligently, there 
is no reason for resorting to it.” 

The object of the motion to make definite and certain 
which was filed by defendant was to be fully advised by 
the petition as to the nature of the claim against him, so 
as to be able to answer it intelligently, and not be com- 
pelled to go into court, as he was, uncertain of the nature 
of the claim against him. It can not be supposed for a 
moment that if the petition had stated that the death of 
the mare was due to a wrong entry, that defendant would 
have filed the motion to make definite and certain, but the 

52 
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express purpose of that motion was to fully advise defend- 
ant as to that particular point and without which infor- 
mation he could not answer intelligently. 

This court has laid down the following rule: “That 
unless the motion can be allowed in the exact form pre- 
sented to the court it will be dene ” McDuffie v. Bentley, 
27 Nebr., 380, 384. 

The mouon in that case was one to require defendant to 
make his answer more specific, and to state in what man- 
ner he informed the plaintiff of the defects in the notes in 
controversy. The court said that in that case it did not 
appear to be important to disclose in what manner this 
information was conveyed, but that if the motion had been 
limited to a rule requiring the defendant to state in his 
answer, definitely, that he informed the plaintiff, before 
the purchase and delivery of the note, of the identical de- 
fect charged against the note in controversy, then the court 
said it would be inclined to hold that the motion should 
have been allowed. 

The petition in the case at bar claims that the death of 
the mare was caused by the negligence, carelessness and 
incapacity of Earl Tolles in not properly handling the 
stallion, but nowhere in the petition does it set out in what 
, respect the said Earl Tolles was negligent or careless in 
handling the stallion, nor in what manner the stallion 
killed the mare. The defendant had no other means than 
by a motion to make definite and certain, of Jearning the 
manner of the death of the mare. The manner in which 
the mare met her death was a fact peculiarly within the 
personal knowledge of plaintiff, and the court should have 
sustained the motion to make more definite and certain. It 
is apparent from the reading of this motion that the court 
could have allowed it in the exact form in which it was pre- 
sented. 


_ James C. Robinson and Frank P. Voter, contra: 


We think a careful reading of the petition will convince 
this court that its allegations are sufficient to advise the 


J 
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plaintiff in errer not only as to the exact character of the 
negligence char zed, but also as to the manner in which the 
mare was killed. See petition, pp. 4 and 5 of transcript, 
and especially paragraph 4 thereof. This paragraph, we 
submit, charges in effect that the killing of the mare was 
the result of the careless and negligent manner in which 
the stallion was permitted to serve her; and this is suffi- 
cient. But if the petition were indefinite on this point, it 
does not appear that plaintiff in error was in any manner 
prejudiced by the ruling of the court on his motion. Coun- 
sel for plaintiff in error have not cited any authority, and 
we think none can be found, in support of the proposition 
that a refusal to sustain such a motion would, in any case, 
be reversible error; and in the only case referred to, Mc- 
Duffie v. Bentley, 27 Nebr., 380, 384, Coss, J., says that he 
does not know of any such authority in this state 

In addition to this the plaintiff in error could not have 
been ignorant of the matter referred to in the motion, be- 
cause it appears from the record that the action was orig- 
inally commenced in justice court. See cross-examination 
of defendant in error as to commencement of suit, bill of 
exceptions, p. 18, and cross-examination of witness Tolles, 
in justice court, as to counting number of mares, bill of 
exceptions, p. 16; and it also appears that the defendant 
in error recovered judgment in the district court for his 
costs, which he could not have done if the action had been 
originally brought in that court. 


The cause was argued orally by Hagelin for plaintiff in 
error: 


The court erred in not sustaining defendant’s motion 
to make the petition more definite, certain and specific. 

The petition does not disclose the manner in which the 
stallion killed the mare. The allegations of the petition 
are indefinite and uncertain in that respect. Code of Civil 
Procedure, sec. 125. 

The object of the motion was to fully advise defendant 
as to the nature of the claim against him, se that he would 
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be able to answer it intelligently, and not be compelled to 
go into court uncertain of the nature of the charge against 
him. He was not advised by the pleading as to the nature 
of the charge against him. Stevenson v. Anderson, 12 
Nebr., 85. 

The motion could have been allowed in the exact form 
presented to the court, and it was error to overrule the 
same. _McDuffic v. Bently, 27 Nebr., 384. 

The court should have permitted the juror to answer 
the question propounded to him on his voir-dire examina- 
tion. Monaghan v. Agricultural Fire Ins. Co., 18 N. W. 
Rep. [Mich.], 797; 1 Thompson, Trials, sec. 102; Basye 
v. State, 45 Nebr., 261. 


ALBERT, C. 


This action was brought by Charles T. Meyers against 
Louis C. Tolles to recover damages for the Joss of a mare, 
alleged to have been occasioned by the negligence of the 
defendant. The petition, after alleging plaintiff’s owner- 
ship of the mare, and a contract between the plaintiff and 
the defendant for breeding the mare to a stallion belong- 
ing to the defendant, charges negligence, and the conse- 
quent loss of the mare, in the following language: “That 
on said day, the said Earl Tolles, while in the service and 
under the instructions of the defendant, undertook to al- 
low said stallion to serve said mare and to breed said mare 
to said stallion, and on account of the want of skill, negli- 
gence and incapacity of the said Earl Tolles in perform- 
ing the service aforesaid, and by reason of his carelessness, 

- negligence and incapacity in allowing said stallion to serve 
said mare and in breeding said mare to said stallion, the 
said stallion was carelessly and negligently permitted to 
kill and he did then and there and thereby kill said mare 
to the loss and damage of the plaintiff in the sum of $19.” 
The defendant asked the court to require the plaintiff to 
make his petition more definite and certain, in that he 
should be required to state in what manner the stallion 
killed the mare. The motion was overruled; and the de- 
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fendant filed what, for present purposes, may be called a 
general denial. There was a verdict and judgment for the 
plaintiff. The defendant brings error. 

The principal complaint is that the court erred in over- 
ruling the motion to make the petition more definite and 
certain. We believe the complaint is well founded. Under 
the Code, the office of a pleading is to apprise the adverse 
party of the nature of the cause of action or defense of his 
adversary, in order that he may be prepared to meet it. 
There are many ways by which a stallion might possibly 
kill a mare, and it was manifestly unfair to leave the de- 
fendant in the dark as to which of such ways he would be 
required to negative in making out his defense. The plain- 
tiff insists that the defendant was not in the dark in this 
regard, because the case had been tried once before a jus- 
tice of the peace. But we are not advised as to the manner 
in which it was claimed before the justice the mare was 
killed. Perhaps one of the objects of the motion was to 
enable the defendant to confine the plaintiff to the issues 
made before the justice. There is no doubt in our minds 
that the overruling of the motion was prejudicial error. 
As bearing on this point, see McDuffie v. Bentley, 27 Nebr., 
380, 384. 

The defendant complains of a ruling of the court sus- 
taining an objection to the following question, propounded 
to a juror under examination for cause: “Well, now to 
change your opinion in regard to Mr. Robinson, and his° 
judgment on a matter, it would take good evidence, 
wouldn’t it?” Mr. Robinson was attorney for the plain- 
tiff, and the juror had already expressed his respect for 
him and for his judgment. There was no error in the 
ruling. It will be taken for granted that a reasonable man 
will not change his opinion of another without what ap- 
pears to him good reason. The most that could have been 
expected from the question was to show the juror had a 
good opinion of the attorney of the adverse party. Cases 
of that kind are far from unusual, and afford no good 
ground for challenge. Hutchinson v. State, 19 Nebr., 262. 
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Other questions are discussed, but they are such as are 
fully settled by the adjudications of this court, or not 
likely to arise in another trial. It would serve no useful 
purpose to discuss them here. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings according to law. 


DvuFFIE and Ams, CC., concur. - 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to 


law. 
REVERSED AND REMANDED. 
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Louis J. KUDRNA, APPELLANT, V. JOHN V. AINSWORTH, RuE- 
CEIVER, ET AL., APPELLEES. 


FILED SEPTEMBER 18, 1902. No. 11,694. 


Fraudulent Conveyance: Drcrere: Basic JUDGMENT REVERSED: 
REVERSAL OF DECREE. Plaintiff recovered a decree in an action 
in the nature of a creditors’ bill, setting aside an alleged 
fraudulent conveyance of real estate made by the judgment 

_ debtor, and directing a sale of the property to satisfy the 
judgment. Pending an appeal in the equity action the judg- 
ment which formed the basis of the suit was on error pro- 
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ceedings reversed by this court. Held, That the decree rendered . 
in the action in the nature of a creditors’ bill is without 
support for want of a valid judgment as its foundation, and 
that such decree should be reversed and the action dismissed. 


APPEAL from the district court for Dodge county. 
Heard below before GRIMISON, J. Reversed. 


Frank Dolezal, for appellant. 


Fayette I. Foss, Courtright & Sidner, Ben V. Kohout and 
R. D. Brown, contra. 


Hoicoms, J. 

This cause comes here by appeal as distinguished from 
proceedings in error. The action begun in the trial court 
was one in equity in the nature of a creditors’ bill for the 
purpose of subjecting certain real estate to the satisfaction 
of a judgment held by the plaintiff in that action, which 
real estate it was alleged was transferred by the judgment 
debtor in fraud of the rights of his creditors, and especially 
the plaintiff in the action. After issues were formed, and 
a trial had in the district court, a decree was rendered di- 
recting the sale of the Jand in satisfaction of the judgment 
held by the plaintiff, subject to the homestead right of the 
judgment debtor. From such decree both the judgment 
debtor and the plaintiff prosecute an appeal. A motion by 
the appellant, the judgment debtor, has been filed to va- 
cate and annul the decree and dismiss the action because 
during its pendency in this court the judgment on which 
such proceedings were instituted, and for the satisfaction 
of which the action is prosecuted, has been by this court 
reversed and annulled. The motion and the appeal on its 
merits have been submitted for consideration and deter- 
mination together. 

The judgment which is made the foundation and on 
which the creditors’ suit is dependent has been reversed 
and vacated by this court in an action by proceedings in 
error. Fiala v. Ainsworth, 63 Nebr., 1. The appeal brings 
the whole cause to this court for a trial de novo. The rule 
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is well established in this jurisdiction that an action in the 
nature of a creditors’ bill to set aside a fraudulent convey- 
ance of real estate can, ordinarily, be maintained only by 
a judgment creditor after reducing his claim to judgment. 
Weil v. Lankins, 3 Nebr., 384; Johnson v. Parrotte, 46 
Nebr., 51; Missouri, Kansas & Texas Trust Co. v. Richard- 
son, 57 Nebr., 617. The judgment in the main action, and 
on which the creditors’ suit depended, having been re- 
versed, there is now no judgment which can form the basis 
for an equity action in the nature of a creditors’ bill for 
the purpose of having such judgment paid and satisfied. 
The judgment is now as though it had been satisfied, or 
was a mere nullity; and it will not, after its reversal, sup- 
port a decree of any kind in the dependent action. With 
the annulling of the judgment the ancillary proceedings in- 
stituted for the purpose of enforcing its collection and 
satisfaction must also fail. This is the logic of all the de- 
cisions where similar questions are presented to an ap- 
pellate court for its consideration. Troup v. Horbach, 62 
Nebr., 564; Horbach v. Troup, 53 Nebr., 811; Harte v. Cas- 
tetter, 38 Nebr., 571; Clough v. Buck, 6 Nebr., 343; Butler 
v, Eaton, 141 U. S., 240; 3 Cyclopedia Law & Procedure, 
460, and authorities cited. See, also, Miller & Co. v. 
Melone, 56 L. R. A. [Okla.], 620. 

For the reasons stated, it must follow, the decree ap- 
pealed from being in a dependent action and the judgment 
on which it depends having been reversed, that the decree 
also must be vacated and the action dismissed, which is 
accordingly done. 

REVERSED AND DISMISSED. 
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STATE OF NEBRASKA, BX REL. BEE BUILDING COMPANY ET 
AL., BELATORS; V. EZRA P. SAVAGE, GOVERNOR, ET AL., 
RESPONDENTS. 


FILED SEPTEMBER 18, 1902. No. 12,723. 


1. Pleadings: Construction: Fraup: ASSESSMENT. Pleadings con- 
strued, and held to present an issue of fraud in regard to 
the manner of making the assessment complained of. 


2. State Board of Equalization: AssEssmENT: RAILROADS: TELEGRAPHS: 
PRopHRTY: EXcEPTION. It is the duty of the state board of 
equalization to value and assess for purposes of taxation, all 
railroad and telegraph properties of all kinds within the state, 
with the exceptions mentioned in sections 39 and 40 of the 
revenue act. 


3. Assessing Property: OrRcanic Law: Dominant IpEA. In assessing 
property for taxation the dominant idea of the organic law 
is that needful revenues shall be raised by levying a tax on 
property by valuation, in such manner that every owner of 
property subject to taxation shall pay taxes in proportion to 
the value of the property owned. 


4, Constitution: “Prorerry:” Generic TrErM. The word “property” 
as used in the constitution is a generic term, and includes 
all property of whatever description, whether tangible or 
intangible. 


5. Revenue Act: AssEssMENT: Tax: JubIcIAL NoricrE: PuRposEs: 
STANDARD OF VALUATION. While the revenue act provides for 
the assessment for tax purposes of all property at its fair 
eash value, the court will take judicial notice of the fact that 
for general revenue purposes the standard of valuation gener- 
ally prevailing is far below the actual cash value of the 
property assessed. 


6. Constitutional Rule of Uniformity: Property Wusicn EscareEs 
TaxaTion. In observing the constitutional rule of uniformity, 
property which escapes taxes altogether can not be taken into 
account in determining the standard of valuation of property 
actually listed, rewiarned and assessed, on which taxes are 
levied. 


7%, State Board of Equalization: FrRancHisEs. The state board of 
equalization, in the assessment of railroad and telegraph 
properties, should include in its assessment the value of the 
franchise with the tangible property assessed. 


8 Assessment: RamRoaD AND TELEGRAPH PROPERTY: RETURNS: 
InFoRMATION. In the assessment of railroad and telegraph 
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property, the state board of equalization may consider not only 
the returns required to be made by sections 39 and 40 of 
the revenue act but also all other information of a reliable 
character obtainable which may tend to establish the true 
value of the property assessed. 


9 Revenue Act: ASSESSMENT: CAPITAL STock: PROVISIONS NOT 
APPLICABLE. The provisions of section 32 of the revenue act, 
requiring the assessment of the capital stock of the corpo- 
rations therein named, at its actual value, after deducting 
therefrom the value of the real estate and personal property 
of such corporation assessed as such, are not applicable to the 
assessment made by the state board of equalization of the 
properties of railroad and telegraph companies. 


10. Provisions of Law Complete: CAPABLE OF ENFORCEMENT. Sections 
39 and 40 of the revenue act embrace the legislative plan and 
method of assessing railroad and telegraph properties which 
are complete within themselves, and capable of enforcement 
independent of the provisions of section 32. 


11. Assessing Railroad and Telegraph Property: Duty or Boarpb. In 
assessing railroad and telegraph property, it is the duty of 
the state board of equalization to secure all reasonable and 
necessary reliable information relative to the value of the 
entire property of each corporation assessed, and assess such 
property as a unit or as one property. 


12. : TANGIBLE AND INTANGIBLE. In determining the value of 
the property assessed, it is the duty of the board to consider 
all factors having the elements of property, whether tangible 
or intangible, which enhance the value of the corporate estate, 
and value such property for assessment purposes so that the 
valuation placed thereon shall harmonize with the constitu- 
tional rule of uniformity. 


13. Railroad: TELEGRAPH: MoRE THAN ONE STATE: RULE OF ASSESS- 
MENT. Where railroad and telegraph properties are situated 
in more than one state, it is necessary to consider and deter- 
mine the value of the whole property, wherever situated, as 
an entirety, and then determine what proportion of the whole 
property is situated and used in this state and subject to 
taxation therein; the relation such part bears to the whole 
property as to its value being the basis on which the assess- 
ment is to be made. 


14. Stocks: Bonps: MARKET VALUE: IMPORTANT Factor. The market 
value of the stocks and bonds of a railroad corporation is 
an important factor, with other pertinent information, by 
which to determine the fair cash value of the property assessed 
which is represented by such stocks and bonds. 


15. Earnings of Railroad Company. The earnings of a railroad com- 
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pany is evidence of a most important character in determining 
the true value of the property from which the earnings accrue, 
and is one of the chief elements which give value to the 
property, and should be considered in determining the value 
for assessment purposes of the entire corporate property which 
is assessed. 


16. What Constitutes Assessment of Franchise. Where the property 
of a railroad corporation is assessed by the state board of 
equalization as a unit, and in fixing the value thereof the 
board takes into consideration the fact that the property is 
being used for effectuating the objects of the corporation, 
is earning an income in the transportation of passengers and 
earrying of freight for hire, and that such corporation is 
exercising the rights, powers and privileges of corporations 
organized for the: purpose of engaging in business as common 
carriers, such assessment, so made, would include and cover 
the intangible as well as the tangible property of the corpora- 
tion, and would be an assessment of its franchise. 


17, Evidence: FRANCHISE: PHYSICAL PROPERTY: ASSESSMENT. Evidence 
examined in the case at bar, and held that in the assessment 
of the properties of the railroad and telegraph companies by 
respondents the franchises of such corporations were valued and 
assessed in the assessment of the physical properties of such 
corporations. 


18. State Board: SrprciaL TrrsunaL. The state board of equalization 
is by law constituted a special tribunal for the purpose of 
assessing railroad and telegraph properties, and in the valua- 
tion and assessment of such property for taxation purposes 
it is given exclusive jurisdiction. 


: QuasiI-JuDICIAL PowER. In assessing property for 
taxation purposes the board is clothed with quasi-judicial 
powers as to the valuation of such property, and when it 
has once acted on sufficient information, and expressed an 
honest judgment as to such value, its judgment can not be 
controlled by the writ of mandamus. The writ of mandamus 
is not a writ to correct errors, but to compel action. 


20. Presumption: AssEssinc Bopy: VALUATION: FAIRNESS AND IMPAR- 
T1ALITY. The presumption is that, when an officer or assessing 
body values property for assessment purposes, he acts fairly 
and impartially in fixing such valuation. 


21. : : : + DISCRIMINATION: CASE aT Bar: 
EvipENncE. Held, In the case at bar, under the evidence, the 
inference is not warrantable that the respondents acted from 
improper motives and fraudulently, in making the assessment 
complained of, with the wrongful intention of discriminating 
in favor of the railroad and telegraph companies whose prop- 
erty was assessed. 
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22, What is a Fraudulent Assessment? Where an assessing officer 
or board disregards well-known rules for the valuation of 
property assessed, and has refused to consider reliable and 
pertinent information regarding such values, and arbitrarily 
assesses property at a grossly inadequate sum, such assessment 
may be treated as fraudulent, and as, in law, no assessment. 


23. Standard of Valuation. Where in the assessment of property for 
municipal purposes in cities of the metropolitan and first class 
different standards of valuation prevail than in the assessment 
of property generally throughout the state for general revenue 

- purposes, and the state board of equalization can not assess 
property in harmony with such different standards of valuation, 
it is the duty to observe the rule of uniformity of valuation of 
property assessed generally for revenue purposes, rather than 
the standard prevailing in the cities of the classes mentioned 
when property therein is assessed for municipal purposes. 


24. Uniformity: ConsTITUTION. The constitution requires that in the 
assessment of taxes for municipal purposes, such taxes shall 
be uniform with respect to persons and property within the 
jurisdiction of the body imposing the same. 


25. Railroad: TELEGRAPH: ASSESSMENT: STATE BOARD OF EQUALIZA- 
TION: ASSESSMENT FOR MUNICIPAL Purposes. Whether the pro- 
visions of law requiring that valuation of railroad and telegraph 
property for assessment purposes made by the state board of 
equalization. shall be taken and accepted as a correct assessed 
valuation of such property for municipal purposes in cities of 
the metropolitan and first class, when a different standard of 
valuation prevails as to the assessment of all other property 
in’ such cities, violates the constitutional provision requiring 
taxes to be uniform throughout such municipality as an inde- 
pendent taxing jurisdiction,—quare. 


26. State Board of Equalization: SLEEPING AND Dinine Cars: Exctivu- 
SIVE METHOD OF ASSESSMENT: PROVINCE OF LEGISLATURE. The 
power of the state board of equalization to value and assess 
for tax purposes sleeping and dining cars operated on railroads 
in this state is derived from the statute, it being within the 
province of the legislature to select a method by which all such 
properties shall be valued and assessed, which is exclusive when 
no constitutional rule is violated. 


27. $ : : FRANCHISES OF CORPORATION: CosT oF Con- 
STRUCTION: TRUE VALUE. In assessing sleeping and dining cars 
under the provisions of sections 40@ and 400 of the revenue act, 
the board can not value and assess the franchises or other 
intangible property of the corporations owning such cars as 
independent species of property. In estimating the value of 
such property for assessment purposes the assessing board, in 
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determining the value thereof, is not confined alone to the cost 
of construction, but may ‘consider the value of the property 
assessed aS a means of earning income, the profitableness of 
the use to which it is put, and ascertain and fix its true value 
for assessment purposes with reference to the value it has as 
used and by reason of its use. 


ORIGINAL proceeding in mandamus to compel the state 
board of equalization, consisting of Ezra P. Savage, gov- 
ernor, Charles Weston, auditor, and William Stuefer, 
treasurer, to reassemble as such board, and to compel the 
respondent, Charles Weston, to proceed immediately to 
collect the information as required by sections 32, 39 
and 40@ of chapter 77, Compiled Statutes, entitled “Rev- 
enue,” or in such other manner as may appear to be most 
effectual, and to compel said board to fully and carefully 
examine into the question of the fair value of the property 
including the franchises of certain corporations named in 
the relator’s application, subject to taxation in the state 
of Nebraska for the year 1892, and that they give a full 
hearing in the premises. The details of such prayer are 
more fully set forth in the record. The action was upon 
the relation of the Bee Publishing Company. Michael F. 
Harrington afterwards appeared as intervener and joined 
in the relator’s prayer. 


The case was argued orally by Howe, Hurrington and 
Simeral for relator and intervener; and by the Attorney 
General, White, Kelby,* Baldwin and Ransom* for the 
respondents. 


Edward W. Simeral, for relator: I presume your honors 
are thoroughly familiar with the Goggin Case (State 
Board of Equalization v. People, 191 Ill, 528, 537, 61 N. 
E. Rep., 339): 

The net assessment of the capital stock and franchises of 
the Chicago Consolidated Traction Company over and above 
its tangible property as assessed by the local assessors was 
fixed by the state board at $100,000, while that of the Chi- 
cago Union Traction Company was fixed at $600.000, which, 


*The arguments of Kelby and Ransom were along t the ‘Tine of the 
decision.—W. F. B, 
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according to the contention of counsel for respondents, 
would make the net total assessable cash value of the cap- 
ital stock and franchises of said thirteen omitted compa- 
nies and said Chicago Consolidated Traction Company and 
Chicago Union Traction Company aggregate the sum of 
$700,000, while the uncontradicted evidence establishes 
beyond doubt that the cash value of the capital stock of 
the Chicago Consolidated Traction Company and Chicago 
Union Traction Company, together with their bonded in- 
debtedness after deducting therefrom the assessed value of 
their tangible property, alone exceeds that amount by a 
large sum. It therefore clearly appears that the capital 
stock and franchises of said thirteen omitted companies, 
as a matter of fact, were not valued and assessed by said 
state board of ‘equalization to said several corporations, 
nor were the same included in the assessment of said trac- 
tion companies, but that the same were wholly omitted from 
the assessment of 1900. We have repeatedly held that an 
assessment may be impeached on the ground that property 
has been fraudulently assessed at too high arate. In Pacific 
.Hotel Co. v. Lieb, 83 Ill., 602, 609, we say: “Where the val- 
uation is so grossly out of the way as to show that the 
assessor could not have been honest in his valuation—-must 
reasonably have known that it was excessive—it is accepted 
as evidence of a fraud upon his part against the taxpayer 
and the court will interpose.” And in Chicago, B. & Q. 
R. Co. v. Cole, 75 Tll., 591, 594: “Valuations must be the 
result of honest judgment, and not of mere will.” The con- 
verse of the: proposition must be true, and an assessment 
may be impeached where the assessment has been fraud- 
ulently made at too low a rate. 


Michael F. Harrington, for himself: Valuation must be 
the result of honest judgment and not mere will. Chicago, 
B.&Q. R. Co. v. Cole, 75 Ill, 591. 

While it is true that fraud will not be presumed, and 
that the decision of the state board of equalization in fix- 
ing the value of corporate property for the purposes of 
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taxation is quasi-judicial in its nature, still when it is 
apparent to the court that every well-known rule for the 
valuation of capital stock, including franchises, has been 
violated and arbitrarily disregarded by the board, and 
such board has refused to consider the statements as to 
values prepared by the assessors, under the statute for 
its use, and has refused to consider information as to the 
value of such corporate property submitted to it by inter- 
ested parties, and has arbitrarily fixed such assessments 
at a grossly inadequate sum under rules passed by it for 
the occasion, the court is justified in holding that fraud 
in the making of such assessments has been established, 
and such pretended assessments may be properly disre- 
garded and treated as no assessment and such board be 
coerced by the writ of mandamus to assess such property. 
State Board of Equalization v. Pcople, 191 Il, 528, 61 N. 
E. Rep., 339, 343. 

The next thing to ‘be considered is whether or not the 
railway companies of the state are paying a tax in propor- 
tion to their property ownership. First, we will ascertain 
the general rule of assessment of property in the state.. 
Our basis here is not founded upon imagination; it is 
based upon the public records and rests upon the testi- 
mony in this case. The returns from Douglas county show 
that for all county and state purposes the property of the 
county is assessed at one-sixth of its fair cash value. This 
is one of the two heavy tax-paying counties of the state. 
Thirteen other counties returned that their property is as- 
sessed at one-fourth of its fair cash value; nine counties at 
one-third of its fair cash value; four at one-sixth; two at 
one-seventh; twenty-one at one-fifth; one at one-eighth; the 
others, with two exceptions, range from one-fifth to onc- 
tenth. I am within the bounds of truth when I say tha: 
property generally in Nebraska is assessed at one-sixt) 
of its cash value. 

Now let us look at the railroads. I will take the Unie 
Pacific, because it is the biggest sinner in the lot. Tle 
Union Pacific railroad, according to Poor’s Manual, ac- 
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cording to the interstate commerce commission and ac- 
cording to their own report, has 2,967 miles of road. Mind 
you, I am talking of the entire line from Council Bluffs to 
Ogden, including branch lines in Colorado, Kansas, Ne- 
braska and elsewhere, but not of affiliated lines operating 
under their own charters. The bonded debt of the Union 
Pacific in that way is $99,500,000, the bonds floated $194,- 
602,300, not including the $445,000 in the treasury. These 
bonds are at a premium. The common stock is a little 
below par; it fluctuates. The preferred stock is at a pre- 
mium. J have taken both bonds and stock at par. I know 
this is conservative. Under the rule laid down by every 
court since the precedent established by Judge Miller in 
the Illinois tax cases (State Railroad Tax Cases, 92 U.S. 
[2 Otto], 575), the value of the stock, plus the bonded 
debt, measures the value of the entire railroad property, 
inclusive of franchise. The reason for the rule is ap- 
parent. The bonds are the company’s promissory notes. 
If I give my note in purchase of its face value in property, 
J am neither richer nor poorer. Hence this bonded debt 
is the complement of the value of the stock which repre- 
sents the net value of the railroad property. Add the value 
of their stock to the bonded debt, divide the sum by the 
number of miles of road line and tlie quotient will be 100,- 
000 in round numbers. If we take it on one-sixth basis, at 
$100,000 a mile, then the Union Pacific railroad should be 
assessed at $17,000 a mile in round numbers. 

Back in the year 1874, when there was one mile of rail- 
road to each ten thousand acres of land subject to taxation, 
1,100 miles of railroad were valued by the state board for 
purposes of taxation at $11,000,000, in round numbers, or 
slightly more than ten thousand dollars per mile of line. 
The eleven million acres of land subject to taxation were, 
by the various assessors, valued at $43,000,000, or $3.91 per 
acre on the average. 

By the year 1901 the railroads had increased their mile 
age to something more than 5,700 miles, or 415.2 per cent. 
Land ee subject to taxation had increased to a little 
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more than thirty-two million acres, or 192.8 per cent. It 
would be difficult to say what average increase in actual 
value, per mile of line and per acre of land, had taken 
place in the twenty-seven years; but it must be remem- 
bered that although the 1,100 miles in 1874 were chiefly 
“main lines,” yet the eleven million acres then subject to 
taxation were located in what must be considered the very 
garden spot of Nebraska; and that although the 5,700 
miles in 1901 included a considerable of “branch lines” or 
“feeders,” yet also the thirty-two million acres included 
considerable “sand-hills” and other land of inferior qual- 
ity. Hence, it is not unreasonable to assume that in the 
march of progress land and railroads had gone hand in 
hand and that the increase in actual value of an average 
mile of railroad had fully kept pace with the increase in 
actual value of an average acre of Jand. 

But what do the tax records show? A careful analysis 
of the situation year by year shows a contest between the 
state board on the one hand and the assessors on the other 
in pressing down the assessed valuation of railroads per 
mile and land per acre. The general trend has been for 
the assessors to follow the board. A graphic history of 
this contest is shown by the official records of the valua- 
tions placed upon the two classes of property by the -two 
contending forces: 


Assessed Valuations. 


Railroads Lands 
Year. Per Mile. Per Acre. 
VS 4dr ead bee $10,095.89 $3.91 
TS Te hee anls cake nas 8,752.30 3.62 
TS TG cca ee Seba wanton 8,081.55 3.49 
VST a5 Sentacbha teh ats 7,146.83 3.10 
TTS eh cae catkins .. 6,988.15 3.00 
LSD ss coon aii cena ae oats 7,074.86 2.86 
VSS 0 36s Sitiecsese SRS ees 6,124.65 3.37 
TSS Ue coer canoe ends we 6,552.61 3.20 
VES 2 ce ee ate bn Os 6,315.03 3.05 
TESS ects Gonds s 6445-08 6,587.21 3.21 


VSB 4 os Fe is See Sues 6,619.43 3.32 
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Railroads Lands 
Year. : . Per Mile. Per Acre. 
BSD cs end aided Saas ee Ses $6,702.18 $3.49 
VS80 eieeisciciee sone’ 6,520.00 3.52 
TSR Toe pesca aero 6,150.00 3.17 
LeSS 8 Bat iecetls eS Sees 5,828.00 3.09 
VSSQ: scarce oes sdleee wees 5,879.10 3.06 
TSO 6 MS wate araatestes ats 5,788.42 2.98 
VB 94 cc sie wee ere BE alee C5 5,040.88 2.87 
VS95 receii ea avoune wibiere ere - 4,587.26 2.79 
5 oS) 4,587.32 2.71 
VSG osedte tetera apie on 4,612.23 2.58 
AROS schtick +p Setanta te eam 4,710.70 2.52 
TOOT criss os oie ate ences 4,630.43 2.47 


Comparing the year 1901 with 1874, the per-mileage 

assessed valuation of railroads had been decreased $5,- 

’ 465.46, or 54.1 per cent., while the per-acre assessed valua- 
tion of land had been decreased $1.44, or 36.8 per cent. 
Assuming that the two classes of property had both in- 
creased in actual value in like proportion, an equitable 
assessment of railroad property that year should have 
been at an average of $6,380.60 per mile, or substantially 
ten million dollars greater than it actually was. 

In the year 1901 forty-eight out of ninety Nebraska 
counties reported the “standard of assessment” employed 
by the assessors, that is to say, the fraction of actual value 
at which property was assessed. Nine of them—Banner, 
Blaine, Brown, Cheyenne, Dakota, Dundy, Garfield, Holt 
and Knox—reported one-third as the standard; eleven 
others—Box Butte, Burt, Custer, Dodge, Frontier, Grant, 
Kearney, Nemaha, Nuckolls, Saline and Sheridan—used 
one-fourth as the standard; Adams, Cass, Cedar, Cum- 
ing, Furnas, Jefferson, Lancaster, Lincoln, Madison, 
Merrick, Nance, Pawnee, Phelps, Pierce, Red Willow, 
Sarpy, Seward, Sherman, Stanton and Valley—twenty in 
all—assessed at one-fifth of actual value; four others— 
Douglas, Hamilton, Johnson, and Wayne—at one-sixth ; 
Butler and York at one-seyenth; Hall at one-eighth; and 
Saunders at one-tenth. Without attempting an elaborate 
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problem in averages, by taking cognizance of the differ- 
ences in the total mass of assessed pr»perty in each 
county, the average standard of assessment for the forty- 
eight counties was 9,179-840ths divided by 48, or 22.7 per 
cent.—in common fractions between one-fourth and one- 
fifth. 

Making allowance for the factor left out in making this 
average, and still further allowance for the differences of 
opinion as to what one-third, one-fourth, one-fifth, one- 
sixth, etc., of “actual value” really was—and to be con- 
servative—let us assume that the average standard of as- 
sessment, the state over, was, in 1901, not greater than 
one-seventh on all property valued by the assessors. 

Nebraska is the principal state in group VII as outlined 
by the Interstate Commerce Commission. The average 
railroad capitalization in the entire group was, in 1901, 
substantially $52,000 per mile, divided as follows: 


SlOCKS 2 danse. ceed Pee esa eek eee es $28,627 
BONdS iis peta tebe ses we Gas oe eas 23,325 
TOLALS 33 seid tie eee tenes $51,952 


Inasmuch as this average includes a large portion of 
the Union Pacific capitalization of $101,444 per mile, 
nearly a thousand miles being in Nebraska, it is conserva- 
tive to say that the face value of the capitalization of 
Nebraska railroads was $52,000 per mile in 1901. And as 
this average includes the Burlington stocks of $15,823 per 
mile, which commanded 200 in the Northern Pacific-Great 
Northern combine, it is equally conservative to say that 
every dollar of the $52,000 per mile of stocks and bonds, 
on the average, was worth 100 cents on the market. 

Now, 5,700 miles of Nebraska railroads at $52,000 per 
mile would be worth $296,400,000—a conservative figure; 
many experts placing the value at $325,(00,000 to $350,- 
000,000. Assessed at one-seventh of actual value, an 
equitable assessment would be in round numbers $42,000,- 
000. 

The situation in 1902 was not materially different, the 
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railroad assessrrent being substantially the same per mile 
of line, while lands were assessed at an average of $2.53 
per acre—an advance of six cents. 


Frank N. Prout, Attorney General, John N. Baldwin, 
Charles F. Manderson, James E. Kelby, Benjamin T. 
White and Frank T. Ransom, contra. 


Frank N. Prout, Attorney General, on behalf of re- 
spondents: Counsel for relators in this action, for some 
purpose not pertinent to the issues of record, have sought 
to impugn the motive and integrity of the respondents sit- 
ting as a board of equalization. They appear to think the 
easiest way to enlighten the court as to the law is to 
blacken the character of the litigant. The pretext for the 
unwarranted assault is the amended answer filed by the 
board. The indictment reads: 

“The first answer or return was a fair, honest and 
manly one. It was the answer of a million people. It told 
the truth. It did not please the railroads. Upon their de- 
mand, another answer was made. The railroads, in a suit 
to which they were not parties, prepared a second answer. 
They usurped the state board of equalization! All that 
has been said in this argument regarding the abuse of the 
people by the franchise, is justified by this single act. In 
the face of this shameless performance, who can doubt 
that it is time for open revolt by the people!” 

In the face of such logic, so pregnant with statement, so 
evidential of deep research, so alive with legal principles, 
this court is expected to lead the people in “open revolt.” 
To the tirade of counsel, we reply that, in our judgment, 
this honorable court will settle the questions involved in 
this suit in its usual way along lines of legal jurisprud- 
ence, ungoaded and unimpeded by the false charge of bad 
faith. I have no fault to find with the relators in insti- 
tuting this action. It is to be regretted that such an action 
was not begun years ago. It involves valuable rights, and 
the public welfare demands a judicial pronouncement de- 
fining the duties and powers of the state board of equal- 
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ization. The respondents accepted the interpretation 
given to the law by all their predecessors in office since 
the state was admitted. They acted in good faith; and we 
refuse to accept the implied conclusion of counsel’s argu- 
ment that every governor and every treasurer and every 
auditor the state ever had were tools of franchise owners 
and conspired together to the injury of the state and to the 
profit of the tax-shirker. The fact remains that year after 
year, succeeding state equalization boards have convened 
and assessed corporation properties, and never before has 
it been suggested to them that the franchises of these cor- 
porations were assessable as separate and distinct items; 
and when this year, for the first time, it was urged before 
them that the separate franchise value should be added to 
the value of the visible property, the board hesitated, pre- 
ferring to follow the rule of contemporaneous construc- 
tion given to the law by the executive department of the 
state for more than thirty years until directed to do other- 
wise by the judicial department. 

Counsel feign to view with alarm the amended answer. 
Their fears are groundless. There is no vital or material 
difference in the two answers. The first asserted a con- 
clusion, to wit, that the franchises were not assessed. The 
amended answer, in detail, alleged the facts and the mat- 
ters actually considered by the board in arriving at its 
conclusion when it fixed the assessment. Surely no bona- 
fide litigant should complain because the full and true 
facts are disclosed to the court. The writer has known 
the relators too long to believe they desire the truth to be 
suppressed. 

The issues in this case are issues of law purely: First. 
Is a railroad franchise assessable? Second. If it is, how 
should its value be determined? 

There is no doubt in the writer’s opinion but that the 
franchise is assessable. It is property; it is property of 
value. The general provision of the statute which uses the 
word “property” includes and embraces the invisible fran- 
chise as well as the visible right of way, depots and roll- 
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ing stock. There is no reasonable ground for any other 
conclusion. 

As to the second issue of law there is grave doubt as to 
the rule. The doubt arises from the difficulty in separat- 
ing the value of a car and a car with the right to use it for 
railroad purposes, provided the court should hold the 
franchise a separate item for taxation. 

Counsel for relators say: “It is absurd to confine the as- 
sessment to the value of the car as a physical construction. 
The car carries the franchise with it. The same thing may 
be said of the dining car.” Many authorities are cited to 
sustain that doctrine. If that is the rule to be adopted in 
this state, then the franchises of the several railway com- 
panies have been assessed, because it is not suggested by 
anybody that the board assessed the cars as physical con- 
structions or the engines as old iron, or the right of way 
as unoccupied territory. 

On this question there is nothing to be added to the legal 
reasons and authorities presented by counsel for the re- 
lators and by the numerous friends of the court. They are 
entirely exhaustive of the subject, and on them, in behalf 
of the respondents, the cause is submitted with every 
confidence in whatever judgment the court may pro- 
nounce. 

The attorney general further argued the case along 
the identical lines laid down in the decision of the court. 


White, for respondents: Under the statute and by the de- 
cisions of this court, the issues are made by the alternative 
writ and the amended answer. Code of Civil Procedure, 
sec. 653; State v. Russell, 51 Nebr., 777. It is useless, 
therefore, for the present purpose, to give consideration to 
the original answer. 

The pleadings and proceedings in mandamus have the 
same effect and are to be construed as in ordinary civil 
actions. State v. Baushausen, 49 Nebr., 558. The re- 
spondents, therefore, had a right to file an amended an- 


_ swer, thereby superseding the original answer. 
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It was the bounden duty of the board to set out in 
detail the matters and things actually considered by them 
in fixing values for the purposes of assessment and taxa- 
tion, so that the court may, as a matter of law, determine 
what was considered in valuing property. 

An amended answer supersedes the first answer in the 
trial of the case; and no use of the original answer can be 
made in argument without first offering it in evidence. 
Smith v. Wigton, 35 Nebr., 460; Woodworth v. Thompson, 
_ 44 Nebr., 311. 

For the purpose of taxation in this state the tangible 
and intangible property of railroad companies are indi- 
visible, and it follows that in considering the items cov- 
ered by sections 39 and 40, the board assessed all railroad 
property and, therefore, performed its duty fully and 
fairly. 

A franchise of itself is nothing. Any number of men, 
not less than five, under section 72 of chapter 16 of the 
Compiled Statutes of 1901, may obtain a franchise for 
building a railroad by filing articles and paying the stat- 
utory fee as provided in section 3 of article 2, chapter 88, 
of the Compiled Statutes, which is $10 on each $100,000, 
and an additional charge of ten cents for each $1,000 of 
stock authorized in excess of $100,000, also a recording 
fee of ten cents for each 100 words contained in the arti- 
cles of incorporation. These privileges are as nothing un- 
less the corporation is provided with capital, procures a 
right of way, constructs a road-bed over the same upon 
which it lays its track and over which cars move conveying 
goods, wares, merchandise and persons, for hire or re- 
ward. When a railroad company does those things its 
tangible and intangible property is being used. Without 
the tangible property, the right to exist, to charge and 
collect fares and freight rates, is of no value. The user 
of the property, the running of trains, the movement of 
traffic, give vitality to all the property as an entirety. 
For the purposes of valuation it is indivisible. The fran- 
chise may not be sold in this state under an adverse pro- 
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cess as may the rolling stock and other movable property, 
by virtue of section 2, article 11, of the constitution of 
1875. At common law incorporal hereditaments and fran- 
chises, as such, were not subject to levy and sale on 
execution; and the constitution of the state does not per- 
mit such sale. Milwaukee Steamship Co. v. City of Mil- 
waukee, 83 Wis., 595; State v. Anderson, 90 Wis., 550; Gue 
v. Tide Water Canal Co., 24 How. [U. 8.], 263; Hammock 
v. Loan & Trust Co., 105 U. S., 90; Hast A. R. Co. v. Doe, 
114 U.S., 340, 353. 

It is said that the right to condemn lands for railroad 
purposes and to charge passenger and freight rates for 
services performed are valuable rights. However this 
may be, the value attaches from the use of the tangible 
property when the railroad is considered as an entirety 
and an operated plant. The rights thus obtained by rail- 
road companies, while valuable through the use and oper- 
ation of the road, are dearly bought and paid for. 

The decisions in the express company cases are not 
applicable to the conditions existing in this case. The 
physical unity which attaches to railroad property is lack- 
ing in the property of express companies, and, on this 
account, in many of the states the method of valuing for 
the purposes of taxation the property of railroad and 
express companies is different, notably so in the states of 
Ohio, Kentucky and Missouri, in each of which one statu- 
tory method prevails for valuing the property of rail- 
roads, and another for that of express companies. Pacific 
Hapress Co. v. Seibert, 142 U. 8., 353; Adams Express 
Co. v. Ohio, 165 U. S., 221. 

The constitution of this state provides for the raising 
of revenue by taxation of property; it does not provide 
for the taxation of labor employed in the use of prop- 
erty; nor for the taxing of incomes. Sec. 1, art. 9. In the 
operation of railroads, it is fair to say that from sixty 
to seventy per cent. of the income thereof is devoted to 
operating expenses. Fifty per cent. of the operating ex- 
pensces is undoubtedly devoted to the payment of the labor 
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of employees. To the extent that interest payments are 
made upon bonds, dividends declared upon stocks, or net 
earnings are derived from the operation of property, it 
must be remembered that fully one-half thereof is contrib- 
uted by labor, and only the other half by the property used. 

To tax on the basis of the aggregate value of stocks and 
bonds, or net earnings, is to lay an income tax. No private 
person, nor any other public or private individual enter- 
prise is compelled to respond as for an income tax. To 
single out railroad companies for exclusive bearers of 
such, would be an odious discrimination, and abhorrent to 
the federal constitution. 

The state board of equalization is an administrative 
body clothed with quasi-judicial powers; it has the right 
to exercise a fair discretion in arriving at the valuation 
of property for assessment. Having jurisdiction, and no 
fraud being claimed or alleged, its judgment can not be 
controlled or set aside by the court in this proceeding. 
The only acts which the court can control by this writ 
are such as are purely ministerial, and with which noth- 
ing like judgment or discretion is connected. United 
States v. Seaman, 17 How. [U. 8.], 280; United States v. 
Guthrie, 17 How. [U. 8.], 284; State v. Governor, 22 Wis., 
110; People v. Contracting Board, 27 N. Y., 378; State v. 
Kendall, 15 Nebr., 267. 

Mandamus will not lie simply because an assessment 
has been unfair. Maish v. Arizona, 164 U.8., 599. 

Mandamus can only be resorted to for the purpose of 
compelling action; it is not a proceeding for the purpose 
of correcting errors. The action can only be inquired 
into by some direct proceeding to review it. State v. Kin- 
kaid, 23 Nebr., 641; State v. Holmes, 38 Nebr., 358; State 
v. Merrill, 48 Nebr., 579; State v. Piper, 50 Nebr., 34; 
State v. Cornell, 54 Nebr., 160; Mayor v. Davenport, 92 N. 
Y., 604. 


Baldwin, for respondents: The first answer of the re- 
spondents was undoubtedly made in good faith, but with- 
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out a clear understanding of its legal effect. They in- 
tended to state they had not assessed the franchises of 
these corporations separately. They knew they had not 
assessed the property as so much dead material. When 
their attention was called to the legal effect of the answer, 
which would have precluded any fair investigation by the 
courts of the merits of the controversy, they readily as- 
sented to setting forth the real facts in the amended an- 
swer. 

In the case of railroad and telegraph companies it would 
be grossly unjust, and in fact unconstitutional, as taxing 
property beyond the jurisdiction of the state, to follow 
the rule laid down in section 32 of the revenue act, for the 
assessment of local corporations, that is, to deduct the 
value of the assessed tangible property from the value of 
the capital stock, since the value of that capital represents 
the value of the company’s property scattered over per- 
haps many states. If the legislature had intended section 
32 to apply to corporations assessed by the board it would 
have provided some rule for assessing only a portion of 
the capital stock in this state, on the basis of the propor- 
tionate amount of mileage or value in the state to the 
whole mileage or value in all the states, or on some such 
equitable basis, as has been done in other states. 

The board has assessed all the properties of the com- 
panies and every element of value thereof. They neces- 
sarily took into consideration the intangible property or 
property of the character of prerogative, privileges, fran- 
chises and rights, etc., or the assessments were so excessive 
they could be impeached for fraud. The assessment of the 
Burlington & Missouri River Railroad main line from 
Plattsmouth to Kearney was fixed at a valuation of $10,- 
580 per mile, while the assessed valuation of the Grand 
Island-& Wyoming Central Division of the same company 
was assessed at $3,400 a mile. We select these two lines 
for the reason that between these respective points they 
are practically of the same physical value. That is, on 
neither of them are there any expensive and valuable im- 
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provements except at Lincoln. The difference in the as- 
sessed valuation of the two lines can only be accounted 
for by the fact that the Burlington main line, in its report 
to the auditor of public accounts, shows net earnings of 
$12,551, while the Grand Island & Wyoming Central Di- 
vision was shown to have been operated at a loss of $940 
per mile for the year 1900. The difference in assessment 
must therefore have been principally accounted for by the 
difference in earning capacity of the two lines. 

The railroads, particularly the Union Pacific, are as- 
sessed at more than one-fifth of the value of the tangible 
property and more than one-seventh of the entire stock 
and bond values. All other property in the state is as- 
sessed on a basis not exceeding one-tenth of its actnal 
value. In the maximun: freight rate case evidence was 
introduced by the chief engineer showing the cost of re- 
placement or reproduction of the tangible property of the 
Union Pacific. The cost of the different items as testified 
to by him amounted to $30,853,057. Of this $2,200,000 
covered property assessed by the Jocal assessors, leaving 
subject to assessment by the state board property to the 
value of $28,653,057, or $30,239 per mile for the 947.56 
miles of the Union Pacific in the state. This property is 
assessed at an average of $6,572 per mile. The stock and 
bunded indebtedness of the Union Pacific Railroad Com- 
pany was created and made in connection with the Oregon 
Short Line and the Oregon Railroad & Navigation Com- 
pany. To get an exact and accurate statement of the 
stock issued and bonded indebtedness of the Union Pacific, 
it must be made in connection with all three of these lines, 
taking the three as a whole. The stocks and bonds cover 
not only the railroad mileage of the three companies, but 
their ownership in securities representing large amounts 
of other property. To ascertain the amount of stocks and 
bonds issued applicable to the railroad mileage of the 
three companies, the amount representing these securities, 
which is $832,631,259, must be deducted from the total 
amount of the stock issued and bonded indebtedness, 
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There must also be made a reduction to cover the land 
grants of the Union Pacific, which are represented by 
stocks and bonds, and the water-line properties of the 
Oregon Railroad & Navigation Company. Deducting 
these three items leaves the total stock and bonds repre- 
senting the railroad mileage of the three companies, $254,- 
297,187, which makes bonds and stocks $45,574 per mile. 
The average assessment of the Union Pacific lines in the 
state is, per mile, $6,572, which therefore represents more 
than one-seventh of the stock and bond values as above 
stated. 


On the question of fraud Mr. John D. ee owe spoke in 
part as follows: 


*Now about the fraud alleged. I will speak of the two 
principal companies. Fraud is alleged. The relator al- 
leges actual knowledge. They did so wrong a thing as 
to refuse to consider $100,000,000 worth of property, when 
the people of this state, by their volunteer representatives, 
urged them to consider it, and after this court had sub- 
stantially said it is your duty to doit! I refer to the fran- 
chises. Past boards have been mistaken, but you have no 
excuse now to be mistaken as to your duties! What is 
fraud, if that is not fraud? The whole thing was cut and 
dried, I have no doubt. What difference did it make to 
them that the Burlington railroad hadn’t made any re- 
port or that half a dozen railroads hadn’t made any re- 
port? What do we want of reports; what do we want of 
the annual reports of the Q. road? they must have said. 
The reports should have been filed in January and April, 
as the constitution and law require. “What do we want 
of the tax lists or revenue returns called for by the revenue 
law? Why, we don’t need them. They are not here, but 
we haven’t missed them at all.” They were not asked 
for; they were not even missed. Then these delinquent 
railroads, two or three of them, sent down their annual 
reports which should have been there in January. 

I make the startlitig statement that the C., B. & Q. 
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railroad, which operates more railroad in this state than 
any other company, is not assessed for one penny in the 
state of Nebraska! Its name is not in the list, it has 
returned no list, but its auditor, under instructions, has 
put in fifteen skeletons, not even cadavers or stiffs, with 
no resemblance to a living thing. It is shown here that. 
the Q. road should be assessed on many millions of dollars, 
and yet it is not assessed for one cent! Is that fraud or 
isn’t it fraud? 

A valuable bit of information is picturesquely brought 
out in the Union Pacific argument by Mr. Baldwin, which 
will serve for an illustration. Ie speaks of the Bur- 
lington’s so-called “main line” to Kearney. If I were the 
railroad and had to pay taxes on the main line I would 
want it a very short line. I would: rather pay on 191 
miles running out to Kearney than 450 miles running 
toward Denver. I would make up a pretty good showing 
of earnings, in some way or other, so as to have some 
excuse for calling it the main line, because 191 is less 
than 450. It would cost less. Now that line is assessed 
for $10,580 a mile, the great “main line,” and yet the 
gentleman tells us, with great, simple honesty, that it 
earns $12,551 per mile net! Assessed at less than its net 
earnings! How would you assess a building that would — 
earn $12,551 net? For less than its net earnings—$2,000 
less? Here is not one building alone, but 191 buildings. 

In Lincoln one building is shown to have earned net, 
$9,000. What is that assessed for? Ninety-five thou- 
sand dollars! About ten times. When I capitalize the 
Burlington’s “main line” net earnings at 4 per cent., which 
means par, it shows a capitalization of $313,000 per mile 
for every mile of the 191; therefore that main line is as- 
sessed at about one-thirtieth of what we say its value is, 
valuing it on a basis of 4 per cent.; it is one-thirtieth and . 
is refusing to pay anything to speak of in the cities. 

Now we will glance at a few things with reference to the 
Union Pacific. Their own attorney has endeavored to 
confuse the issue, by bringing in three great transporta- 
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tion companies—the Union Pacific system, he says, is com- 
posed of three separate transportation companies. The 
two Oregon companies operate under their own charters 
and have no property in this state. We have nothing to 
do with them. We will take that one paper in evidence, 
the Union Pacific statement, showing “mileage, capital 
stock, earning and operating expenses” of the Union 
Pacific Railroad company for the year ending December 
31, and the earnings for its mileage in Nebraska alone. 
It gives gross earnings, operating expenses and net earn- 
ings’ for Nebraska. It shows its net earnings were $4,711 
for each and every mile in Nebraska! The Union Pacific 
is stocked and bonded for over $130,000 for every mile of 
its road. Every mile is treated like every other mile. 
Its stock and bonds are worth in the market over $120,000 
per mile. Taking, however, these earnings only, and they 
equal 4.7 (nearly 5) per cent. on $100,000! 

Now take all their figures, what do they amount to as 
compared with that solitary fact? That tells the whole 
story. And yet the Union Pacific has part of its line, 
sixty-five miles and a fraction, separated from the parent 
company as a separate concern, and assessed at $3,000 a 
mile. One thousand seven hundred dollars less per mile 
than the net earnings of that same company! Thrce 
thousand dollars is less than one-thirtieth of a hundred 
thousand dollars! There are 414 miles assessed at $3,500, 
or 314 per cent. of $100,000, $1,200 less than each and 
every mile of it earns net! The great main line is assessed 
at less than 10 per cent.—only 9.8 per cent. on $100,000 
($9,800). Your honors, if that is not fraud, if that assess- 
ment is not impeachable, what is the matter with it? Is 
it full of righteousness or of unrighteousness? At the 
very lowest, their assessment should be double what it 
is on the main line, on every mile they have in the state. 

I might have said, with reference to the B. & M. company 
in Nebraska, that it has been dead for twenty-two years. 
The concern was consolidated with the parent company 
twenty-two years ago, last January, and the records of 
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the secretary of state’s office contain the record of it 
Before leaving the Burlington, I will say that all of its 
lines here, its fifteen lines, are operated under the Q. 
charter—the Q. franchise, every mile of it earns an equal 
amount, and every nile must be assessed alike, main line 
and branches. So we say that property is worth, accord- 
ing to Mr. Harrington’s figures, $50,000 a mile, and its 
market value $55,000. Its earnings, taken from the 
people, some of it unfairly taken, make large interest on 
that, and not for one mile, but for every mile of that 
system. 

Let us see how these railroads are profiting by the re- 
funding process. The New York Central will, this year, 
save $1,500,000, and from this time on, each year, just 
by simply refunding high-rate bonds for low-rate bonds. 
That makes their property so much more valuable. That 
amount could be laid aside by the New York Central. It 
will pay interest on $45,000,000 of securities at 4 per cent. 
They can put that $45,000,000 of assets into their treasury. 
The Northwestern will save, in the same way, $650,000, 
equal to $15,000,000, capitalized in that way. The Bur- 
lington has already retired some of theirs and next year 
$22,000,000 bearing 7 per cent. mature, and they can be 
reduced, I take it, to 344 per cent. bonds, because the 
Burlington has got out as the statistics show, 3144 per 
cent. bonds on the Illinois division, maturing in 1949, in 
the sum of over $26,000,000 quoted above par. So much 
for what money is worth, so much for what its use is 
worth. What will the railroads do? Will these railroad 
companies cut the rates? Will they reduce the rates? 
Will they pay more taxes upon their assets? If not, why 
not? What will they do to do justice to the people? 


Hoycoms, J. 


This is an action of mandamus, instituted in this court 
in the exercise of its original jurisdiction, and brought 
for the purpose of compelling the respondents, as members 
of the state board of equalization, to reassemble and reas- 
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sess the property of the railroad, telegraph, and sleeping 
car companies doing business in this state, subject to taxa- 
tion for general revenue purposes for the current year. 
The respondents, the governor, treasurer and auditor of , 
public accounts, are by law charged with the duty of as- 
sessing for revenue purposes the properties of the corpora- 
tions mentioned subject to taxation within the state, and 
for that purpose are constituted a state assessing board, 
in conjunction with their other duties as a state board of 
equalization. They have, at least in form, discharged the 
duty thus imposed upon them by assessing the corporate 
properties over which they are invested with jurisdiction ; 
but it is contended by relators that there has been such a 
departure from the law in making such assessment that 
the action taken is thereby invalidated, and recourse is 
had to this proceeding to secure a valid assessment as by 
law required. The more essential averments in the affi- 
davit for a writ of mandamus and the alternative writ 
based thereon are as follows: 
“And in this behalf, your relator alleges the truth and 
the fact to be, that said respondents refused and neglected 
to assess for taxation for the year 1902, the franchises of 
any of said railroads, as it was their duty to do, under and 
by virtue of the constitution and laws of the state of 
Nebraska, said respondents stating that there was no 
statute law requiring them to assess the franchises of said 
railroads, although each and all of said franchises are of 
creat value, the exact value of which is to this relator un- 
known, but he alleges them to be of the fair value of about 
$200,000,000 for all of said railway systems, operating and 
doing business in the state of Nebraska for the year 1902 
and for many years last past and that, had said respond- 
ents performed their duty in this behalf, and assessed the 
value of the franchises of said railroad companies and 
all of them, as by law required for taxation for the year 
1902, it would have materially increased the grand total 
of assessed valuation for said year and so reduced the taxes 
of all other taxpayers, including those of this relator, in 
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the state of Nebraska. But that said respondents assessed 
the tangible property of all of said railroads operating and 
doing business in the state of Nebraska for the year 1902, 
at the sum of $26,589,592.70 without taking into consid- 
eration the fair value of the franchises of said railroads 
or any of them for the yéar 1902. Your relator also avers 
that said board failed and neglected to assess the value 
of the franchises of said telegraph companies. * * * 
That said respondents as said state board of equalization 
as aforesaid, have grossly and knowingly violated their 
duty to the people of the state of Nebraska, and to this 
relator, by disregarding the plain provisions of the con- 
stitution and laws of the state of Nebraska by not assess- 
ing the franchises of all of said corporations at their fair 
value for taxation for the year 1902.” ; 

An. amended return by the respondents to the alterna- 
tive writ has been filed, wherein it is alleged that after 
securing the information contemplated by statute for the 
purpose of making an assessment of the corporate prop- 
erties therein mentioned, and examining the returns made 
by the respective companies, which by law they were re- 
quired to make, all of which was done under and by virtue 
of the powers conferred upon said board, “that said re- 
spondents sitting as such board of equalization, performed 
and completed the duty of assessing the properties of said 
railroad, telegraph and sleeping car companies on the 
16th day of May, 1902; that in arriving at the valuation 
of the several properties of said respective companies for 
assessment and taxation within the state of Nebraska, said 
board of equalization considered the fact that said com- 
panies and each of them were actually engaged in using 
and operating all of their properties in the performance 
of the duties incumbent upon them and each of them by 
law to perform, and in transacting the business for which 
they and each of them were incorporated; and also con- 
sidered the revenues and earnings of said companies from 
the use and operation of their several properties; and 
thereupon, after full consideration of said matters, each 
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of the propertics of said respective companies was valued 
as a unit for sid purposes of assessment and taxation,” 
and “that said respondents did not believe that under the 
law defining the powers and duties of the respondent 
board it had authority to value and assess the corporate 
franchises of said companies separately and apart from 
their tangible property and here submit the facts that 
were actually taken into consideration by said board in 
the performance of its said duty.” The other allegations 
of the alternative writ are denied. 

The relators, as we interpret the pleadings, instituted 
the action with the object and for the purpose of com- 
pelling the board to assemble and reassess all the property 
it is its duty to assess, on the theory that the board failed 
to assess the franchises of the several corporations whose 
property they attempted to assess, which it is claimed and 
alleged were omitted from the assessment first made, and 
were not taken into account in assessing such properties; 
that only the tangible or physical properties were as- , 
sessed, thus permitting to escape from taxation the most 
valuable portion of the properties of such corporations, 
which was an unlawful and unjust discrimination in their 
favor, and in fraud of the rights of the taxpayers gen- 
erally, and especially the relators. And, secondly, it is 
contended that the respondents grossly and wantonly dis- 
regarded the law in the assessment of such properties, and 
valued the same for taxation so grossly inadequate and 
below their fair actual value as to vitiate the assessment 
so made; and that in law and fact, the ‘action so taken 
was a nullity, and amounted to no assessment. By the 
amended answer, the respondents present the plea that they 
assessed the tangible and intangible property, including 
the franchises, of the different corporations assessed, and. 
that the assessinent so made was the result of an honest 
exercise of judgment upon full information and after sub- 
stantial compliance with the provisions of law governing 
the matter,and that the valuation placed on such properties 
was the fair actual value for the purpose of assessment, and 
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‘uniform with property generally assessed for purposes of 
taxation ; that they did not assess the franchises separately 
and apart from the tangible property because they were 
without authority and power so to do. Under the issues 
thus presented, and the evidence in support thereof, but 
two principal questions are presented for consideration 
and determination; they being: First, has the assessing 
board failed or neglected to assess property which it is 
its duty under the law to assess? and, second, in making 
the assessment complained of, has the board acted fraudu- 
lently in valuing such properties for assessment purposes, 
and for that reason rendered void the action taken? Re- 
spondents insist that no question of fraud is presented by 
the pleadings. We are disposed to the view that the issue 
of fraud is not as clearly presented as good pleadings 
would seem to require, and yet we have construed the 
ninth paragraph of the alternative writ heretofore quoted 
as raising that issue. We therefore consider the case in 
the dual aspect in which it seems to be presented. 

By section 74, article 1, chapter 77, of the Compiled 
Statutes, 1901, the governor, auditor of public accounts, 
and treasurer of the state, are constituted a state board of 
equalization, with certain powers and duties to be by them 
discharged, relative to the equalization and levy of all 
taxes for revenue purposes as therein defined. By sec- 
tions 39 and 40 it is incumbent on the state board of equal- 
ization, consisting of the officers named, to hold a meeting 
at the office of the state auditor at a time as therein speci- 
fied, and to value and assess all property of the railroad 
and telegraph companies situated within this state, or 
used and operated therein, and subject to taxation. It is 
therein provided (sec. 40): “and the said board shall then 
value and assess the property of said corporation[s] at 
its actual value for each mile of said road or line, 
the value of each mile to be determined by dividing 
the sum of the whole valuation by the number of 
miles of such road or line. In making up such 
valuation or assessment the said board shall examine and 
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consider the return herein required to be made, or the 
information procured by the auditor in default of such re- 
turn, together with such other reliable information rela- 
tive thereto as they may be able to procure; said board 
shall not assess the value of any machine or repair shop or 
general office building, store houses or any real or per- 
sonal property situated outside of the right of way or 
depot grounds of such company. On or before the fif- 
teenth day of May, or so soon thereafter as the said board, 
or any two thereof, shall have made and determined said 
valuation and assessment, the auditor shall certify to the 
county clerks of the several counties in which the prop- 
erty of the aforesaid corporation, or any part thereof, may 
be situated, the assessment per mile so made on the prop- 
erty of such corporation, specifying the number of miles 
and amount in each of such counties. All such property 
shall, for the purpose of taxation, be deemed ‘personal 
property,’ and be placed on the tax list as hereinafter pro- 
vided.” These sections make it the duty of the state board 
of equalization to value and assess for purposes of taxa- 
tion all railroad and telegraph properties of all kinds 
within the state, with the exceptions mentioned, subject 
to taxation for revenue purposes. By sections 40a and 40b, 
additional duties and powers are conferred upon the board 
with respect to the assessment of all sleeping and dining 
cars used and operated on the various lines of railway 
running in or through the state. A casual inspection of 
the revenue laws discloses that while property generally 
which is subject to taxation is assessed by local assessors 
in the townships and counties of the state wherein Iccated, 
the property of railway, telegraph, sleeping and dining 
car companies, on which taxes are to be levied for general 
revenue purposes, is to be assessed by the state board of 
equalization sitting as an assessing body, and the value 

placed thereon as a basis for the levying of taxes to which 
' such property is subject apportioned to the different coun- 
ties, precincts, school districts and the different municipal- 
ities of the state in proportion to the number of miles of 
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such railway or telegraph lines, which are situated in such 
political or municipal subdivisions. Under the subject of 
“Revenue and Finances,” section 1, article 9, of the consti- 
tution, it is ordained that “the legislature shall provide 
such revenue as may be needful, by levying a tax by valua- 
tion, so that every person and corporation shall pay a tax 
in proportion to the value of his, her or its property and 
franchises the value to be ascertained in such manner as 
the legislature shall direct.” The dominant idea of the 
organic law which we have just quoted is that needful 
revenues for the purpose of defraying expenses ‘of state 
and municipal government shall be raised by levying a 
tax on property by valuation in such manner as that every 
owner of property subject to taxation shall pay taxes in 
proportion to the value of the property owned. The word 
“property” is used as a generic term, and in its broad and 
comprehensive sense, and comprehends, no doubt, all in- 
tangible property of whatever description, including fran- 
chise, although the latter is expressly specified, as well as 
physical or tangible property, such as real estate and per- 
sonal property of a character universally regarded and 
accepted as proper subjects of taxation. It is equally 
obvious that in order to comply with the intent and spirit 
of the fundamental law, as well as the statutes enacted in 
pursuance thereof, all property valued and assessed for 
revenue purposes should be assessed at a uniform value, 
to the end that every person and corporation shall con- 
tribute his or its just and fair proportion of the needful 
revenues for governmental purposes. While the statutes 
on the subject provide for the assessment of all property 
at its fair cash value, the fact is notorious, and regarding 
which we, as a court, may properly take notice, that as- 
sessed values generally are far below the fair market 
value of the property assessed; so much so that it may be 
said, speaking in general terms, that the property actually 
returned and assessed for purposes of taxation is as- 
sessed for only one-fifth to one-tenth of *ts reasonable 
market value, or for such an amount as it would sell for 
in the open markets. ‘ - 
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It is unnecessary that we should, in this connection, do 
more than to refer briefly to the fact that much property 
subject to taxation escapes the assessing officers alto- 
gether. In determining the value of property for assess- 
ment purposes we can not take this class of property into 
account. Much is said in briefs of counsel on behalf of 
respondents in regard to the value of all property in the 
state subject to assessment, as shown by returns of census 
officers, and other similar statistics. In our judgmeut, no 
sound claim can be made for a lower valuation of property 
returned for assessment purposes on the ground that some 
of the property subject to assessment escapes taxation al- 
together. The only safe and satisfactory rule, as we view 
the subject, is by a comparison of values of property 
actually returned and listed for taxation, and therefrom 
ascertain the standard of valuation at which property is’ 
assessed, and thus conform to the constitutional rule of 
uniformity. If some property escapes taxation, this is no 
reason why railroad property as a class should be valued 
lower than all other property on which taxes are levied 
and assessed. If in truth much property which should 
bear its just proportion of the public burdens escapes tax- 
ation, the remedy lies in having it reached, by the taxing 
authorities, and brought to the standard of valuation at 
which all other classes of property are assessed. The 
paramount object of the constitution, and the laws rela- 
tive to taxation, as we conceive the rule to be, is to raise all 
needful revenues by valuation of the taxable property so 
that each owner of property taxed will contribute his or 
its just proportion of the public revenues. The object of 
the law of uniformity is accomplished if all property 
within the taxing jurisdiction is assessed at a uniform 
standard of value, as compared with its actual market. 
value, even though there be great disparity between values 
as assessed for taxes and the value as fixed in the open 
markets by barter, exchange, or by buying and selling, 
and other commercial transactions in which values and 
prices enter as important factors. The subject relating 
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to the rule of uniformity has heretofore received consid- 
eration by this court in the case of the State v. Osborn, 60 
Nebr., 415. It is there held that the valuation of property 
for taxation must be uniform. Says the court in the opin- 
ion, at page 419: “There is another cardinal rule of taxa- 
tion, and that is that ‘every person and corporai...n shall 
pay a tax in proportion to the value of his, her or its prop- 
erty and franchises.’ Oonstitution, art. 9, sec. 1. And 
this rule of uniformity applies not only to the rate of taxa- 
tion but as well to the valuation of property for the pur- 
poses of raising revenue. High School District No. 137 
v. Lancaster County, 60 Nebr., 147. The constitution for- 
bids any discrimination whatever among taxpayers. State 
vw. Graham, 17 Nebr., 48; State v. Poynter, 59 Nebr., 417. 
Thus if the property of one citizen is valned for taxation 
at one-fourth its value, others within the taxing district 
have the right to demand that their property be assessed 
on the same basis. The rule of uniformity is satisfied 
if observed by each jurisdiction imposing the .tax. 
Jones v. Comnvissioncrs, 5 Nebr., 561; Turner v. Althaus, 
6 Nebr., 54; Pleuler v. State, 11 Nebr., 547.” In State v. 
Karr, 64 Nebr., 514, in speaking of the case from which we 
have just quoted, it is said by the author of the Jatter 
opinion: “From the context and the subject-matter being 
considered, it is manifest that the doctrine intended by 
the court was that when the property generally in the city 
is assessed at a certain proportion of its actual value any 
person whose property is assessed at a greater proportion 
of its actual value has ground for complaint, and so, when 
the property of one person is assessed at a less proportion 
of its value than the proportion of value at which property 
in general in the city is assessed, any taxpayer who is 
injured thereby has cause of complaint.” See, also, 
Bureau County v. Chicago, B. & Q. R. Co., 44 Tll., 229, 
where it is held that the rule of uniformity of taxation 
prescribed in the constitution requires that one person 
shall not be compelled to pay a greater proportion of the 
taxes, according to the value of his property, than an- 
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other; that uniformity, as a vital principle, was the dom- 
inant idea of. the constitution relative to the assessinent 
of property and levy of taxes thereon for reyenue pur- 
poses. From the foregoing it is altogether clear that in 
the discharge of the duties incumbent on the state board 
of equalization as an assessing board it was the duty of 
the members thereof, or a majority of them, to, in the man- 
ner and by the methods pointed out by the legislature, as- 
certain the fair and reasonable value of all of the prop- 
erties of whatsoever kind owned by the corporations sub- 
ject to taxes in this state, which it was their duty to assess, 
and to value such properties for the purposes of taxation 
so that the owners thereof sliould be required to-pay a tax 
in proportion to the value of their property uniform, so 
nearly as was practicable, with the standard of values gen- 
erally placed on all other species of property throughout 
the state, which is assessed by the different assessing offi- 
cers selected for that purpose in the manner provided by 
law. It would be unfair to the railroad corporations to 
assess their properties in this state at a greater valuation 
than that which prevails in the assessment of property 
generally, and it would be unjust to the great body of tax- 
payers paying taxes within the state were the values for 
assessment purposes of the railway companies so dispro- 
portionately low as to permit them to escape their just . 
and fair proportion of the taxes needful for the public 
revenues. 

In the first return made by the respondents it was ad- 
mitted by them that they had not assessed the franchises 
of the different corporations whose properties it was their 
duty to assess, for the reason that they did not believe they 
were possessed with the authority and power to assess 
such franchises. In the amended return which supersedes 
the first one, and from which we have quoted, they allege 
in detail what action was taken, and from these allega- 
tions in the amended answer and the evidence in support 
thereof we are asked to conclude, as a matter of law, that 
the franchises of the different corporations whose proper- 
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ties were. valued by them were considered, valued and 
actually assessed with the tangible. property all as a unit 
or as one property, and that in truth all of the properties 
of said corporations, both tangible and intangible, subject 
to taxation were comprehended and included in the as- 
sessment actually made, and that the values they arrived 
at were the fair values of all of such properties for taxa- 
tion purposes. We have been favored with exhaustive 
briefs om the question involved in the controversy on the 
part of counsel for relators and by counsel on behalf of 
respondents, who represent the important railway sys- 
tems of the state, and who appear ainici curie. Since the 
filing of the amended return to the alternative writ, no 
difference of opinion appears to exist between any of the 
numerous counsel as to its being the duty of the board of 
equalization to assess all properties of the railroad com- 
panies and the other corporations mentioned, whether it 
be tangible or intangible—whether physical property, 
such as_road-bed, right of way, rolling stock, improve- 
ments in the way of depots or other like property used in 
the operation of such railways, or intangible, such as fran- 
chises or other elements of property of an incorporeal 
character. It is conceded, if we understand counsel for 
respondents aright, that the duty devolves on the state 
board of equalization to ascertain the value, and assess for 
revenue purposes all properties of the railway and _ tele- 
graph companies, both tangible and intangible, subject to 
taxation in this state; and that if in fact the board has 
failed to.assess and omitted from consideration the fran- 
chises of the different corporations whose property they 
are required by law to assess, a cause of action has been 
stated and established by the evidence on the part of the 
relators, and that a writ should accordingly issue as 
prayed. 

Whatever may have been the views heretofore enter- 
tained as to what elements or factors should be consid- 
ered and taken into account in the assessment of the prop- 
erty of railway and telegraph companies, it is now the 
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firmly established rule that franchises and other rights, 
privileges and obligations having the elements of prop- 
erty of an intangible character, are subject to valuation 
and assessment in like manner as the physical properties 
belonging to such corporations, such as road-bed, ties, ; 
iron, depots, rolling stock, etc. Says the United States 
supreme court: “That the franchise, capital stock, busi- 
ness, and profits of all corporations are liable to taxation 
in the place where they do business, and by the state which 
creates them, admits of no dispute at this day. ‘Nothing 
can be more certain in legal decisions,’ says this court, in 
Society for Savings v. Coite, 6 Wall. [U. 8.], 594, 606, ‘than 
that the privileges and franchises of a private corporation, 
and all trades and avocations by which the citizens acquire 
a livelihood, may be taxed by a state for the support of the 
state government.’ State Freight Tax Case, 15 Wall. [U. 
$.], 282; State Tax on Railway Gross Receipts, 15 Wall. 
[U. S.], 284.” State Railroad Tax Cases, 92 U. 8., 575, 6038, 
23 L. Ed., 663. The constitution in express terms pro- 
vides that franchises of corporations are subject to taxa- 
tion. They would no doubt be so regarded without this 
express provision, aS coming within the meaning of the 
word “property.” The legislature has prévided for the 
-assessment of all such property of corporations generally 
by requiring the listing of the capital stock of such cor- 
porations, which, with the funded indebtedness, would 
ordinarily represent all of the property of such corpora- 
tions, both tangible and intangible, the latter being ascer- 
tained by separating tangible property from the whole of 
the property of such corporation as represented by its 
capital stock and funded indebtedness. State v, Karr, 64 
Nebr., 514. 

With respect to the property of railroad, telegraph, 
sleeping and dining car companies subject to taxation in 
this state, the legislature, in its wisdom, has provided a 
plan or scheme of assessment not common to other species 
of property on which taxes are levied and assessed. By 
section 39 of the revenue act it is made the duty of the 
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principal accounting officers of the corporations men- 
tioned to furnish certain information as therein pre- 
scribed, and to list and return to the auditor of public ac- 
counts certain described property, therein mentioned, 
> owned by the companies within this state on the Ist day of 
April of the year in which the assessment is made. It is 
further provided by section 40, that if the information re 
quired by the preceding section is not received by the time 
specified, the auditor shall proceed to obtain the facts and 
information called for in any manner that may appear the 
most likely to secure the same correctly, which shall be 
considered together with such other obtainable reliable 
information as the board may be able to procure; and 
that as soon as practicable after receiving such informa- 
tion, a meeting shall be held by the state board of equal- 
ization, and an assessment made of all of such corporate 
properties for the purpose of levying taxes thereon, and 
the same apportioned to the different cities, counties, 
townships and other political subdivisions in proportion 
‘to the mileage of railroad or telegraph lines situated 
within such subdivisions. Section 32 of the revenue act 
has been considered and construed by this court in the 
case of State v. Karr, supra, and it is now contended by 
the relators that the provisions of this section are appli- 
cable, and should be complied with in assessing the prop- 
erties required to be assessed by the state board of equal- 
ization; that in addition to the information required by 
sections 39 and 40, all of the corporations assessed by the 
state board of equalization should be required to make a 
return in conformity with the provisions of section 32 
with respect to the capital stock of such corporations, and 
that the state board of equalization should then assess 
the intangible property of such corporation as thus re- 
turned, as contemplated by said section. Such a conten- 
tion, in our judgment, can not be upheld. The provisions 
of section 32, we think, apply only to the property of 
those corporations required to be listed and returned for 
assessment purposes and to be assessed by local assessors, 
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selected to assess property generally in the different coun 
ties in the state. The purport and effect of the provisions 
of section 32 is to require the listing and assessment of all 
the property of the corporations coming within its pro- 
visions in two separate classes. It is obvious that the leg- 
islative intendment was to have all the tangible property 
of such corporations assessed as other tangible property, 
and that the value of the remainder or the intangible prop- 
erty of the corporation assessed was to be ascertained by 
finding the value of its entire property as represented by 
its capital stock, and then, by deducting the value of the 
tangible property assessed in the ordinary way, its in- 
tangible, or that which was represented by its franchise, 
rights and privileges, should be assessed as a separate and 
distinct item of property. The capital stock represents 
the corporate estate, whether tangible or intangible. The 
rule is well settled to the effect that a tax upon capital 
stock of a corporation is, in effect, a tax upon the property 
and assets of such corporation. Massachusetts v. Western 
Union Telegraph Co., 141 U. S., 40; Pullman’s Palace Car 
Co. v. Commonwealth, 107 Pa. St., 156. It thus appears 
that in assessing the property of the corporations enumer- 
ated in section 32, and to which its provisions are appli- 
cable, the real estate of such corporation is assessed as one 
item of property; the personal property, as the term is 
ordinarily understood, as another; and the remainder of 
the corporate estate, or the intangible property, including 
its franchise, is thereupon assessed and taxes levied 
thereon, the value thereof being ascertained by deducting 
from the total value of its capital stock the assessed value 
of the real and personal property, the remainder repre- 
senting the property and assets of the corporation subject 
to taxation, and not included in the two first items men- 
tioned. This method of procedure, as we shall hereafter 
see, is not applicable, nor was it intended by the legisla- 
ture to be followed, in the assessment of railroad and. 
other corporate properties which it is made the duty of 
the state board of equalization to assess. A careful con- 
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sideration of the provisions of sections 39 and 40, in con- 
nection with those of section 32, necessarily leads to the 
conclusion that the legislative method of ascertaining 
values, and of making an assessment are quite different. 
Instead of the property being classified, as in section 82, it 
is provided in section 40 that “all such property shall, for 
the purpose of taxation, be deemed ‘personal property.’ ” 
Sections 39 and 40 embrace within themselves, as was 
evidently the intention of the legislature, a complete plan 
and scheme for the assessment of railroad and other cor- 
porate properties therein mentioned, and entirely inde- 
pendent of the provisions of section 32. - These two sec- 
tions obviously contemplate the valuation and assessment 
of the whole of the property of each railroad and telegraph 
company, assessed as a unit, or in its entirety, on a mileage 
basis. It certainly can not be successfully contended that 
the real estate of such corporations should be assessed as 
one item, personal property as another, and the intangible 
property separate from the other two, as is provided shall 
be done by the language of section 32. On the contrary, it 
seems reasonably clear that in assessing railroad and tele- 
graph property as contemplated by sections 39 and 40, the 
whole property belonging to any one corporation, and sub-. 
ject to assessment in this state, should be valued for tax 
purposes in its entirety, and that in such valuation should 
be included all elements going to make up the entire prop- 
erty, whether consisting of franchises or other intangible 
property, or physical property, be it real, personal or 
mixed. By section 40 it is provided in express terms that 
the property of all such corporations shall be valued and 
assessed by the state board of equalization at its actual 
value for each mile of road or line which is assessed, the 
value of each mile to be determined by dividing the sum of 
the whole valuation ( +. ¢., the value of the whole property 
as a unit) by the number of miles of such road or line. - 
Had the legislature intended that the state board of equal- 
ization should be governed in assessing railroad properties 
by the provisions of section 32, it would no doubt have so 
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expressed itself in apt terms, and would have provided for 
such a return by the corporations to be assessed to the state 
auditor, with the other information provided for, as is re- 
quired under the provisions of this section. We have no 
doubt of the authority of the state board to obtain all the 
information which could be acquired by listing corporate 
property for taxation under the provisions of section 32, to- 
gether with mnch other -useful information pertaining to 
the subject; but in making an assessment of railroad and 
telegraph properties, the board, we are satisfied, should be 
guided by other considerations, and assess all such prop- 
erty as a unit, and at a valuation per mile for all property 
en masse on Which taxes are to be levied. The section is in- 
capable of a literal application in the assessment of rail- 
road and telegraph properties. The capital stock of such 
corporations usually represents property and assets situ- 
ated in many different states and in several taxing juris- 
dictions, and to comply literally with the provisions of this 
section in this state would be utterly impracticable and 
impossible, for the reason that its capital stock and funded 
indebtedness would represent its entive property, where- 
ever situated, while that. which would of right be subject to 
taxation here would be that proportion of the capital stock 
representing the property situated and used in the opera- 
tion of the railroad or telegraph lines within the state, or 
only a fractional part of the total intangible property 
owned by such corporations. In the further discussion of 
the case our views regarding the intendment of the law as 
to the valuation and assessment of railroad property as a 
unit are more fully elaborated. As has been indicated, we 
are of the opinion that the provisions of section 32 apply 
to the assessment of corporate properties other than those 
to be assessed by the state board of equalization, while sec- 
tions 39 and 40 embrace the legislative plan and method of 
assessing railroad and telegraph property, which is full 
and complete within itself, and capable of enforcement en- 
tirely independent of the provisions of section 32. 

Looking, then, to the provisions contained in sections 39 


752 NEBRASKA REPORTS. [ VOL. 65 


State v. Savage. 


and 40 of the revenue act for the authority of the state 
board of equalization to assess the railroad and other cor- 
porate properties mentioned, we find, speaking in general 
terms, that it is the duty of the respondents to secure all 
reasonable and necessary information, the more important 
of which it is provided shall be furnished by the officers of 
the corporations to be assessed, and in default thereof to 
be obtained by such means as are most likely to secure the 
correct information, together with such other reliable in- 
formation relative to the matter as the board may be able 
to secure; and then to assess the entire property of any one 
corporation as a unit, or as one property, which is there- 
after to be apportioned on the mileage basis throughout the 
state, and taxes levied thereon, as on all other property, by 
the proper taxing authorities. In the assessment of such 
properties, the main object to be accomplished, as has here- 
tofore been stated, is to fix the valuation for taxing pur- 
poses with reference to uniformity as regards assessment 
values generally, so that each corporation assessed shall 
pay a tax in proportion to the value of its property and 
franchises. It is immaterial whether the property is physi- 
cal, tangible or intangible, the prime question being, what 
is the total value of the entire property of the corporation 
being assessed, and what should be its value for assessment 
purposes, so that it shall harmonize with the constitutional 
rule of uniformity? In determining this value it is the 
duty of the board to consider all factors having the ele- 
ments of property, and which enter into and form a part of 
the total property and assets of the corporation. Whether 
the property be tangible or intangible, or a valuable privi- 
lege or contract right which enhances the value of the cor- 
porate estate and adds to its income-earning capacity, it 
should be considered and taken into account by the assess- 
ing board in fixing the total value of the property to be 
assessed. For this purpose the board is clothed with ample 
authority and power, and may have recourse to any 
rational method of acquiring information relating to such 
property and its value as will best conduce to a correct 
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ascertainment of the actual value of all such property. 
Pertinent to the question we are considering are the ob- 
servations of the United States supreme court in Adams 
Kapress Co. v. Auditor of Ohio, 166 U. S., 185. It is there 
said by Brewer, J., who delivered the opinion of the court 
(p. 218): “In the complex civilization of to-day a large 
portion of the wealth of the community consists in intangi- 
ble property, and there is nothing in the nature of things or 
in the limitations of the federal constitution which re- 
strains a state from taxing at its real value such intangible 
property. * * * It matters not in what this intangible 
property consists—whether privileges, corporate fran- 
chises, contracts or obligations. It is enough that it is 
property which though intangible exists, which has value, 
produces income and passes current in the markets of the 
world. To ignore this intangible property, or to hold that 
it is not subject to taxation at its accepted value, is to elim- 
inate from the reach of the taxing power a large portion of 
the wealth of the country. Now, whenever separate arti- 
cles of tangible property are joined together, not.simply by 
a unity of ownership, but in a unity of use, there is not in- 
frequently developed a property, intangible though it may 
be, which in value exceeds the aggregate of: the value of the 
separate pieces of tangible property. Upon what theory of 
substantial right can it be adjudged that the value of this 
intangible property must be excluded from the tax lists, 
and the only property placed thereon be the separate pieces 
of tangible property?” 

Having indicated in a general way our views as to what 
factors or elements in the nature of property should be 
taken into consideration in order that an assessment, when 
made, should cover and include all property properly as- 
sessable to such railroad or other corporation which it is 
the duty of the state board of equalization to value for tax- 
ation, it seems proper, in this connection, to give brief con- 
sideration to the methods which may be employed by the 
assessing board in arriving at a fair conclusion as to a 
valuation of the property to be assessed, including every- 
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thing comprehended within the meaning of the term “prop- 
erty” owned by such corporation. We have heretofore 
spoken of the rule of uniformity as applicable alike to the 
assessment of all classes of property within the state on 
which taxes are levied. Regarding the subject, it may be 
said that no fixed or inflexible rule can be laid down. The 
assessed value of property for taxation as fixed by assessing 
boards and individuals selected for that purpose must, in 
the nature of things, be a matter largely in the discretion of 
the party making the assessment. A valid assessment can 
result only in the exercise of an honest judgment as to the 
value of the property assessed. In assessing property, the 
value must, of course, be ascertained and arrived at in 
pursuance of certain established rules and prescribed stat- 
utory methods for the determination of the value of all 
property assessed for the purpose of raising needful public 
revenues, the chief inquiry and main consideration being, 
what is the fair and reasonable value of the property as- 
sessed, such as would be approved by men of ordinary in- 
telligence, prudence and judgment, who are qualified and | 
competent to speak regarding the matter under considera- 
tion? Ordinarily, the fair cash value in the open markets, 
as fixed by competent evidence, will be a safe guide to 
measure the value of property for the purposes of taxation, 
vegard being had to the rule of uniformity of which we 
have made mention. It may be, and probably is, true that 
much of the property of railroad companies subject to tax- 
ation is of such a nature and so situated that in the ascer- 
tainment of its value for the purpose of taxation the ordi- 
nary methods of determining value, as applied to property 
generally, are of no practical benefit. A railroad right of 
way, road-bed, ties, irons and superstructures, all required 
for the necessary and successful operation of the road and 
the conduct of the business, are of such character that it 
would be difficult, indeed, to say what the market value of 
such property is when determined alone by the considera- 
tion of what it would bring in cash if exposed to public 
sale. There are obviously elements about a railroad prop- 
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erty, and especially is such the case when we consider 
them as vast, industrial enterprises, operating in many 
different states, which make it necessary to ascertain the 
value of all the property connected with the construction, 
operation, and use in its entirety, or as one indivisible 
whele. Such a property can not be separated into broken 
parts as it may be located and used in different taxing 
jurisdictions and each part assessed as an independent 
piece of property. It is now a well established and ac- 
cepted rule that in the assessment of such property, or the 
part thereof subject to taxation by one taxing jurisdiction, 
it is necessary to consider and determine the value of the 
whole property wheresoever situated, and thereafter ascer- 
tain the value for the purposes of taxation of that portion 
of the whole which is situated and used and subject to taxes 
in the one taxing jurisdiction. When the value of the 
whole property is ascertained, and it is determined what 
proportion of the property is situated and used in any one 
state, the relation such part bears to the whole of the 
property of the entire system may be safely accepted as a 
proper guide and standard for the valuation of the prop- 
erty of such corporation which may rightfully be made the 
subject of taxation within such state. As to just what will 
determine the value of the entire railroad property, a part 
of which is to be assessed in any one state or taxing juris- 
diction, the courts themselves are not in entire accord. 
There are, doubtless, many elements and factors which 
conduce to a correct determination of the trne value, and 
may properly be considered, which have received the ap- 
proval of the courts generally. It is not so important 
what the nature of the inquiry is when the question of the 
true value of the property is involved. The property can 
have but one true value, whatever may be the purpose of 
the investigation. Whether it be for the purpose of fixing 
reasonable rates for the transportation of passengers and 
carrying of freight, or for the purpose of taxation, the rule 
to be applied in ascertaining the value of the property 
‘should be the same. If railroad companies insist that their 
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property is of a certain value for the purp»se of determin- 
ing what are reasonable maximum charges for the trans- 
portation of passengers and carrying of freight, they have 
no ground of complaint if the same property is assessed at 
the same value for taxation purposes. The same property 
can not rightfully be valued at one sum foz one of the pur- 
poses mentioned, and at a different amount for the other. 
The state is too just in the administration of its laws to 
insist that railroad property should, for taxation, be con- 
sidered as of very great value, and for the purpose of regu- 
lating rates to be charged by such corporat‘ons as common 
carriers, that the value of the same property is altogether 
lower. In the case of Smyth v. Ames, 169 U. S., 466, 546, 
known as the “Maximum Freight Rate Case,” from this 
state, Mr. Justice Harlan, who wrote the opinion of the 
court, says with reference to the reasonableness of rates 
to be charged by railway corporations as common carriers, 
that the basis of all calculations “must be the fair value 
of the property being ‘used by it for the convenience of the 
public. And in order to ascertain that vaiue, the original 
cost of construction, the amount expended in permanent 
improvements, the amount and market value of its bonds 
and stock, the present as compared with.the original cost 
of construction, the probable earning capacity of the prop- 
erty under particular rates prescribed by statute, and the 
sum required to meet operating expenses, are all matters 
for consideration, and are to be given such weight as may 
be just and right in each case. We do not say that there 
may not be other matters to be regarded in estimating the 
value of the property. What the company is entitled to 
ask is a fair return upon the value of that which it employs 
for the public convenience.” There is much controversy 
as to whether stocks and bonds, which ordinarily would 
represent the total value of the property and assets of a 
corporation, may properly be regarded as furnishing a true 
criterion in the ascertainment of the correct value of all 
the corporate property, both tangible and intangible. 

It is insisted, and not without merit, that the values of 


id 
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stocks and bonds of a railroad corporation are at times, 


and in many instances, more or less fictitious, occasioned 
by abnormal conditions, and frequently result from manip- 
ulations on boards of trade and in the stock markets; that 
considerations enter into the market quotations of such 
stocks and bonds, other than the real and actual worth of 
the property they represent. While conceding that the 
market value of the stocks and bonds of a railroad corpora- 
tion may not always furnish the best evidence, or the ex- 
clusive criterion of the value of the corporate property, it 
can not, we think, be gainsaid that the amount and value 
of such stocks and bonds, if not subject to extraneous in- 
fluences, would very generally, if not uniformly, be a most 
important factor in the determination of the value of the 
corporate property which they represent, and should re- 
ceive due consideration, with other pertinent evidence, in 
reaching a correct conclusion as to the actual value of 
such property. The corporation is possessed of a vast 
property, extending through different states, of a great va- 
riety of character. Its capital stock, held by different 
holders subject to the bonded indebtedness, represents the 
proportions of the entire property held by each, and the 
total value of the stocks and bonds should ordinarily rep- 
resent the entire corporate estate, for which it stands. 
“Shares in a corporation” says Mr. Morawetz “represent 
fractional interests in the entire corporate concern, and 
their value necessarily depends upon the real capital which 
the company owns.” 1 Morawetz, Private Corporations, 
sec. 288. This is evidently the view entertained by the leg- 
islature of this state in the enactment of section 32 of the 
revenue act, requiring the capital stock of other corpora- 
tions than those assessed by the state board of equaliza- 
tion, to be valued and assessed for tax purposes at the 
actual value less the value of the tangible property of sucli 
corporations on which taxes are assessed and levied as 
such. 

In a late case decided by the United States circuit court 
for the northerr. district of Illinois (Chicago Union Trac- 
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tion Co. v. State Board of Equalization, 114 Fed. Rep., 
557), a rule is announced which eliminates entirely the 
market value of stocks and bonds, and fixes the value of the 
corporate property by capitalizing the net income at an 
interest-bearing rate of six per cent. The rule is thus an- 
nounced: “The value of the capital stock of a corporation 
and its franchise for the purpose of taxation is determined 
by ascertaining the true net earnings, which is the gross 
earnings reduced by the annual expenditures, increased 
debts, and the current depreciation in its tangible property, 
and by capitalizing such net earnings at the ratio of 6 per 
cent., and equalized to the assessment of the other prop- 
erty of the state.” The proposition is somewhat novel and 
probably will not receive judicial sanction generally. 

In a leading case involving the consideration of the sub- 
ject, the supreme court of the United States, speaking 
through Miller, one of the then justices, has said: “It may 
be assumed for all practical purposes, and it is perhaps 
absolutely true, that every railroad company in Illinois has 
a bonded indebtedness secured by one or more mortgages. 
The parties who deal in such bonds are generally keen and 
far-sighted men, and most careful in their investments. 
Hence the value which these securities hold in market is 
one of the truest criteria, as far as it goes, of the value of 
the road as a security for the payment of those bonds. 
These mortgages are, however, liens on the road, and, tak- 
ing precedence of the shares of the stockholder, may or 
may not extinguish the value of his shares. They must in 
any event affect that value to the exact amount of the ag- 
eregate debts. For all that goes to pay that debt and its 
interest diminishes pro tanto the dividend of the share- 
holder and the value of his share. It is therefore obvious, 
that, when you have ascertained the current cash value of 
the whole funded debt, and the current cash value of the 
entire number of shares, you have, by the action of those 
who above all others can best estimate it, ascertained the 
true value of the road, all its property, its capital stock, 
and its franchises; for these are all represented by the 
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value of its bonded debt and of the shares of its capital 
stock.” State Railroad Tax Cases, 92 U. S., 575, 604. 

In the case of State v. Jones, 51 Ohio St.,492, which later 
on was followed by the United States supreme court, it 
is said regarding the same subject: “But the property of 
a corporation may be regarded in the aggregate, as a unit, 
an entirety, as a plant designed for a specific object; and 
its value may be estimated not in parts, but take: as a 
whole. If the market value—perhaps the closest approxi- 
mation to the true value in money—of the corporate prop- 
erty as a whole, were inquired into, the market value of 
the capital stock would become a controlling factor in fix- 
ing the value of the property. Should all the stockholders 
unite to sell the corporate plant as an entirety, they would 
not be inclined to sell it for less than the market value of 
the aggregate shares of the capital stock. Besides, while 
the amount of the capital stock may be limited by the 
charter and the laws governing it, the real and personal 
property of the corporation may be constantly augmented, 
and may keep pace with any increase in the value of the 
capital stock. The market value of the capital stock, it is 
urged, has no necessary relation to the value of the tangi- 
ble property of the corporation. But such is the well un- 
derstood relation between the two, that not only is the 
value of the capital stock an essential factor in fixing the 
market value of the corpora‘n plant, but the corporate cap- 
ital or property has a reflex action on the value of the 
capital stock.” To the same effect are Cleveland, C., C. & 
St. L. R. Co. v. Backus, 154 U. S., 489; Sanford v. Poe 
[Adams Eapress Co. v. Ohio}, 165 U. S., 194, and the same 
case on rehearing, 166 U. S., 185. And this court has also 
indirectly expressed itself as being in accord with these 
same views in the recent case of State v. Karr, supra. 

From what has been said we do not wish to be under: 
stood as saying that a valid assessment may not be made - 
without resorting to the method of ascertaining the value 
of the entire property we have herein last discussed. There 
are, no doubt, other avenues of information, and other 
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factors proper to be considered; and when so considered 
in the assessment of the property of a railroad company, 
both tangible and intangible, and all such property is in 
fact considered, valued and assessed for the purpose of 
taxation, such an assessment can not be treated as a null- 
ity, nor can the deduction that property has been omitted 
which it is the duty of the board to assess properly be made. 
It is said that a sound and practical basis for the assess- 
ment of railroad property may be reached by other means 
than that of ascertaining the market value of the bonds ° 
and stocks of such corporation. It is done, says Clark, 
district judge, “by determining what it would cost to 
reproduce the property in its present condition, and at its 
present value, and to this is added the value of the fran- 
chise, which may be ascertained by looking to the actual 
earnings of the property as a basis; for it is this which 
shows the true value of the franchise and its use in con- 
nection with all of the tangible property. The stock and 
bond basis is liable to be erroneous and misleading in other 
practical particulars, which I will not stop to point out. 
When we come to actual earnings, a sensible and safe ele- 
ment is reached, which may be properly regarded in deter- 
mining actual, as distinguished from purely speculative, 
values on property. Earnings, however, furnish a safe 
basis on which to estimate values only when net earnings 
are considered. Indeed, no just result can ever be had by 
treating any element in a method of figuring on paper only. 
It is familiar knowledge that properties of this kind are 
operated at an enormously great expense, when compared 
with the operating expenses of other classes of property; 
and in a given case the gross earnings and receipts might 
be large, while nothing whatever would be left as a net 
result to pay a dividend or interest on the property actu- 
ally invested, after deducting proper charges.” Railroad 
and Telephone Cos. v. Board of Equalizers of Tennessee, 
85 Fed. Rep., 302, 3138. While the views thus expressed 
do not meet our unqualified approval, it may be said that 
the earnings of a railroad company is evidence of a most 
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important character in determining the true value of the 
property from which the earnings accrue, that this is the 
chief element which gives value to property, and should 
be considered, in connection with other available and perti- 
nent facts, in determining the value of the entire corporate 
property. Says Mr. Justice Brewer in Cleveland, C., C0. & 
St. L. R. Co. v. Backus, 154 U. 8., 489, 445: “The rule of 
property taxation is that the value of the property is the 
basis of taxation. It does not mean a tax upon the earnings 
which the property makes, nor for the privilege of using 
the property, but rests solely upon the value. But the 
value of property results from the use to which it is put 
and varies with the profitableness of that use, present and 
prospective, actual and anticipated. There is no pecuniary 
value outside of that which results from such use. The 
amount and profitable character of such use determines 
the value, and if property is taxed at its actual cash value 
it is taxed upon something which is created by the uses to 
which it is put.” In the case at bar it is the contention of 
the respondents that while they refused to assess fran- 
chises of the different corporations assessed separate and 
apart from the tangible property, they did in fact assess all 
such property, both tangible and intangible, and for that 
reason the writ prayed for ought not to issue. In the 
amended return it is averred that the board “considered 
the fact that said companies and each of, them were actu- 
ally engaged in using and operating all of their properties 
in the performance of the duties incumbent upon them and 
each of them by law to perform, and in transacting the 
business for which they, and each of them, were incor- 
porated; and also considered the revenues and earnings of 
said companies from the use and operation of their several 
properties; and thereupon, after full consideration of said 
matters, each of the properties of said respective compa- 
nies was valued as a unit for said purposes of assessment 
and taxation.” We have seen that the property should be 
assessed as a unit; and if, in making such assessment, the 
board omitted no property which it was required to assess, 
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we can not issue a writ requiring them to do that which 
they have already done, even though the court be of the 
opinion that the method adopted by the assessing board in 
arriving at such conclusion is not the one best calculated 
to produce more nearly the most accurate result as to a 
true and fair valuation of such property. If the board 
acted honestly, if it assessed the intangible with the tangi- 
ble property, if the allegations in the amended return are 
sustained by the evidence, then such return is conclusive 
of the controversy, and a peremptory writ of mandamus 
ean not issue. It is fairly to be deduced from the testimony 
relative to this point that the board acted largely on the 
prior assessments of railroad property, without entering 
into any very extended and exhaustive investigation of the - 
subject on its own behalf, and was in a marked degree 
guided by such prior assessments. It is also testified, and 
is no doubt true, that the earnings of the different roads, 
as shown by the returns made to the state auditor, were 
considered as material factors, and were taken into con- 
sideration by the board in reaching the valuation placed on 
the different properties for assessment purposes. The only 
inference deducible from the evidence is that in valuing 
and assessing the tangible property of the corporations 
assessed the board took into consideration and were influ- 
‘ enced in their action by the fact that it was property being 
used in the operation of railroad and telegraph compa- 
nies, was earning an income, and being made the means 
and instrumentality for effectuating the purposes and ac- 
complishing the objects for which the companies were 
organized and doing business; that the railroad companies 
were transporting passengers and carrying freight for hire, 
and exercising the rights, powers and privileges of corpora- 
tions organized for the purpose of engaging in business-as 
common carriers; that the telegraph companies were like- 
wise engaged in a business of a public nature, charging for 
the services rendered the public, and earning revenues from 
such business. It is obvious that considerations of the 
character mentioned include and comprehend the elements 
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’ which go to make up the entire property and its value, both 
tangible and intangible. If the assessment is made of all 
the physical property when considered in connection with 
the uses to which it is put and the earnings it is capable of 
producing, and the whole is valued and assessed as one en- 
tire property, then such an assessment must necessarily 
include the value of the franchise and other intangible 
property, as well as the tangible. Such a valuation would 
be that which it has as used, and by reason of its use. It 
would include the franchises, which give to the physical 
property an added value, which it would not otherwise 
possess, because of the uses to which it is put, and the 
profitableness of such use. It is evident, from an examina- 
tion of the evidence, that the board valued and included in 
its assessment property other than the naked physical 
property, because of the changed valuations placed on dif- 
ferent lines, which can not be satisfactorily accounted for 
when we consider alone the difference in value of the re- 
spective physical properties. The main line of the Union 
Pacific Railroad Company from Omaha to the western 
boundary of the state, and what is termed the main line 
of the Burlington & Missouri in this state from Platts- 
mouth to Kearney, are assessed at near $10,000 per mile, 
while many other lines of road are assessed at much lower 
sums, when, if the values of the physical property only are 
considered, the assessment values per mile should be much 
nearer together. Again, there is evidence tending to show 
what amount it would take to replace the physical prop- 
erty of different roads which were assessed, or, in other 
words, the cost of construction; and if, in assessing such 
properties, no regard was had to the value of the fran- 
chises, it is obvious that the board’s valuation placed on 
the physical properties alone can not be sustained, as the 
inference is unavoidable that such valuation was grossly 
unfair and unjust to the railroads, and so lacking in uni- 
formity with valuations placed on property generally as 
to conflict with the constitutional provisions in that re- 

i gard, and necessitate the vacation of the entire assessment. 
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It ought not to be presumed that the board of equalization, 
in assessing the different railroad properties, valued the 
same for tax purposes at sums much greater and grossly 
disproportionate to the standard of valuation for similar 
purposes prevailing generally, and we are not warranted, 
from the record, in assuming such to be the case. From an 
examination of the entire record the fair inference war- 
ranted therefrom is that the assessment complained of was 
made on the entire property of the railroad companies as- 
sessed, both tangible and intangible, and that the fran- 
chises were included in the assessment so made; that the 
whole property—that is, all that goes to make up -values 
and determine the worth of the corporate property when 
considered in its entirety—was included in the assessment 
actually made. A peremptory writ can not, therefore, 
rightfully issue to compel the respondents to assess the 
franchises of the different railroads because omitted from 
the assessment of the tangible property by them valued 
and assessed for taxation purposes. 

It remains to be considered whether, in making the as- 
sessment of the corporate properties they were required to 
assess, the board acted in such manner as to warrant us in 
deducing from the record that they acted fraudulently, 
and in wanton disregard of the law and the rights of the 
taxpayers generally; whether, in the performance of the 
duties it was incumbent upon them to discharge, thev dis- 
regarded the law, ignored established rules and methods, 
which should be conformed to in the assessment of such 
properties, and thereby vitiated the action taken. It is the 
contention of relators that in making such assessment the 
board grossly and knowingly violated their duty to the 
people and to the relators by disregarding the plain pro- 
visions of the constitution and laws of the state, and be- 
cause thereof, the assessment made by them was invalid, 
and in law no assessment, and that they should be required 
to reassemble, and assess such property as by law required. 
This contention is predicated on the claim that the board 
proceeded in an irregular manner, and failed and refused 
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to take into consideration information and facts essential 
in arriving at a fair valuation of the property to be as- 
sessed, and that the values placed thereon are so much 
below the standard of values for assessment purposes pre- 
vailing generally in this state as to all other property as- 
sessed for taxes, as to raise a presumption of fraud suffi- 
cient to invalidate the assessment so made. 

The proper limits of a judicial opinion such as we are 
preparing forbid us from entering into a detailed discus- 
sion of the evidence in the case at bar as presented by the 
record bearing on the question of the true and correct 
valuation of the railroad property which it was the duty 
of the state board of equalization to assess. There is in 
the evidence submitted for our consideration a great vol- 
ume of figures and other information touching the subject 
in a variety of ways, and offered for the purpose of eluci- 
dating the problem, and demonstrating what is a proper 
valuation of the railroad properties in this state subject to 
taxation. The more important of such evidence relates to 
the physical properties of the different railroad compa- 
nies, the cost of construction and reproduction, the mile- 
age, and the earnings, both gross and net, together with the 
stock and bonded indebtedness and the value thereof, as 
disclosed by quotations from the market reports. The 
valuations of the same property, as assessed by the state 
board of equalization for many years prior to the present 
year, have been introduced in evidence. The relators argue 
that while the value of all railroad properties in the state 
has increased at a very great rate in recent years,—the 
stocks of such corporations almost doubling in value,—the 
value of such property as fixed for assessment purposes by 
the respondents is substantially the same as it was five or 
six years ago, when many railroads were bankrupt, and in 
the hands of receivers. It is said that whereas, during the 
depression, in the business world of a few years ago, when 
property of every kind was shrinking in value, and had 
reached its lowest ebb, and railroad stocks were worth in 
many instances but a few cents on the dollar, that now 
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stocks representing the same property have increased to 
par value, and often far above, reaching in some cases to 
a valuation nearly double that called for on its face. It is 
earnestly insisted that because of the marked increase in 
the market value of railway stocks and securities, and a 
corresponding increase in the value of the property repre- 
sented by such stocks and securities, and the greatly en- 
hanced earnings in recent years of all of such properties, 
that the assessment thereof for taxation must, in fairness 
to all taxpayers, be increased far beyond the value placed 
thereon by the respondents. It is conceded by counsel for 
respondents that there has been a noted increase in the 
value of railroad properties in this state, as a whole, in 
recent years, although the mileage has remained substan- 
tially the same; but it is insisted that taxable property 
generally throughout the state, both real and personal, has 
increased in value, and approximately at the same ratio, 
and yet values as fixed for assessment purposes have re- 
mained almost stationary, and that because thereof, and 
in order that the constitutional rule of uniformity be not 
violated, the assessed valuatica of the railroad properties, 
which it is sought to impeach, is as it should be, and can 
not be overturned for the purpose of having a higher valua- 
tion placed thereon without resulting in the railroad com- 
panies being compelled to pay more than their fair and 
just proportion of the public revenues. The position of 
the respondents is that in observing the standard of valua- 
tion placed on property generally they could not place a 
different valuation on railroad and telegraph property 
without violating the rule of uniformity. Tllustrating this 
line of argument, brief reference may be made, in a general 
way, to the relative values of railroad with other taxable 
property as returned by the taxing authorities which is 
drawn from the evidence introduced in this case. In the 
gradual development of the state it is but natural that 
under normal conditions there should be a gradual in- 
crease in the value of all property listed and returned for 
assessment purposes. In the year 1890 the assessment of 
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railroad property reached in the aggregate, its highest 
valuation. There were in that year assessed 5,157.57 miles 
of railroad property at an average valuation per mile of 
$5,788.42, The value of other property as assessed that 
year amounted in the aggregate to the sum of $154,916,- 
083.49. In 1893 the value of all property returned and as- 
sessed for taxes exclusive of railroad property had reached 
the aggregate sum of $166,158,986.73. Irom 1890 to the 
year 1896, there was a gradual reduction in the total as- 
sessed value of railroad property of $4,429,513.05, so that in 
the year last mentioned there were assessed 5,242.39 miles 
of railroad property at an average valuation per mile of 
$4,585.51. This marks the lowest value per mile since the 
year 1890. The total value of all other property returned 
for taxation in the year 1896 had likewise undergone a de- 
crease in value, so that in that year it amounted in the 
aggregate to the sum of $141,653,762.37. In 1897 the ag- 
eregate value had further decreased to the sum $139,632,- 
015.72. Since the year 1896 there has been a gradual, 
though light, increase in the valuation of railroad prop- 
erty. In 1901, 5,706.32 miles were assessed at an average 
yaluation per mile of $4,653.96. All other property was 
assessed as of the aggregate value of $148,016,363.19. The 
assessment in question for the year 1902 was upon a mile- 
age of 5,703.32, and at an average valuation per mile of 
$4,694.63. The complete returns of the assessment of all 
other property had not been received when this case was 
tried, but in the estimation of a witness in the auditor’s 
office, who testified during the trial, from such informa- 
tion as was then in his hands, it was his judgment that 
there would be an increase of from three to five millions, 
including the increased assessment of railroad properties, 
over the total assessment for the year 1901. It may be 
presumed that public officers charged with the perform- 
ance of a specific duty discharge the same, in the main, in 
conformity with law. It may be said that assessing offi- 
cers have undertaken to assess property on which taxes 
are to be levied so that each person or corporation assessed 
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should contribute his or its just proportion of the taxes 
needful for the public revenues. The comparative figures 
we have just given are useful, and have probative value in 
determining the relative value, as judged by many different 
officers, covering a long period of time, between the prop- 
erty of the railway companies doing business in this state 
and subject to taxation therein, and all other classes of 
property listed and returned for the purpose of taxation, 
and therefore assist in the determination of the question 
under consideration as to a proper valuation of the rail- 
road properties of the state for assessment purposes for the 
current year. 

Another vital point in the controversy, and regarding 
which there exists among counsel a radical difference of 
opinion, is in relation to the proper basis or standard of 
valuation for the assessment of property by the state board 
of equalization in order to conform to the standard of 
valuation employed generally in the assessment of other 
property. We have noted heretofore that while the law 
contemplates the assessment of property at its fair cash 
value, a wide departure from this requirement has gradu- 
ally grown up, so that now property is assessed at a valua- 
tion of but a fraction of its true and actual value. Counsel 
for respondents have in their presentation of the subject 
insisted that the relative value or standard for assessment 
purposes, as compared with the actual cash value, is in the 
ratio of one to ten; that is, that property is assessed on the 
average in this state at only about one-tenth of its fair 
cash value. On the other hand, the relators contend that 
the standard of valuation for assessment purposes is one- 
sixth to one-seventh the value which the property would 
bring for cash in the open markets. It will thus be seen 
that the view-point occupied by the observer makes a vast 
difference as to what is the proper valuation of railroad 
property for assessment purposes, regard being had to the 
very just rule that valuations should be uniform, and thus 
all property be required to bear its just proportion of the 
public taxes. It would be futile, as will hereafter be seen, 
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for us to undertake to determine with any degree of nicety 
what is the true standard of valuation of property as gen- 
erally returned and listed for purposes of taxation. We 
can only inquire into the matter for the purpose of de- 
termining whether respondents, in assessing the proper- 
ties which it was their duty to assess, have expressed an 
honest judgment as to assessable values, upon sufficient 
information, or whether the method pursued in ascertain- 
ing and fixing the value of the property assessed was in 
such wanton and reckless disregard of their duties as to 
warrant the conclusion that they acted fraudulently. It is 
not within the province of this court to review the assess- 
ment made by the board, and to raise or lower it as equity 
and good conscience might seem to require. We can only 
determine whether the board has proceeded in a legal man- 
ner and, if so, we can not direct further action, even though 
we may disagree with the conclusion reached, or regard 
the method of procedure as not the most appropriate and 
best calculated to secure with the greatest certainty and 
accuracy a true valuation of the property assessed. If they 
have acted by assessing all the property it is their duty 
under the law to assess, and have proceeded in such man- 
ner that it can not be said they have acted fraudulently in 
that which they have done, the court is powerless to correct 
the error, even though it be conceded that the assessment 
as made is lower than in justice it should have been. By 
the laws of the state, the respondents, as its officers, are 
constituted a special tribunal or assessing board, charged 
with the duty of assessing railroad and other corporate 
properties mentioned in the statute, over which they are 
given exclusive jurisdiction for that purpose. They are 
required to assess all such properties at a valuation so that 
the corporations assessed may be required to pay their just 
proportion of the taxes needful for the public revenues. 
In performing the functions allotted to them, and making 
such assessment, in the very nature of things they are in- 
vested with certain discretionary powers requiring the 


exercise of an honest judgment as to the proper valuation 
56 
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to be placed on such property for assessment purposes; and 
with such discretion, when exercised honestly and in good 
faith, the courts can not interfere. It will hardly be con- 
tended that the court can be appealed to for the purpose 
of trying the question of whether any individual assessor 
of the thousands throughout the state has valued a particu- 
lar piece of property which he is required to assess at its 
true valuation, to be determined by some approved scien- 
tific test or method. If the assessor acts honestly, if he 
exercises his best judgment, and actually assesses the prop- 
erty, and there is no element of fraud in what he does, an 
assessment so made must stand (except as it may be re 
viewed and equalized by the properly constituted authori- 
ties in the manner provided by law), even though, by the 
application of the most correct and certain tests, the prop- 
erty so assessed was valued above or below what in truth 
and justice it should be. The state board of equalization, 
it must be admitted, is an administrative body, clothed 
with quasi-judicial powers in regard to the assessment of 
property it is by law required to value and assess. It has 
the right to exereise a fair discretion in expressing its judg- 
ment as to the valuation of such property ; and when it has 
once acted, and there is no fraud shown, its judgment can 
not be controlled by the writ of mandamus. 

In a contest involving the validity of an assessment on 
the ground that it was grossly unfair and a fraudulent dis- 
crimination in favor of certain classes of property assessed, 
it is said by Mr. Justice Brewer, in speaking for the court 
in the case of Maish v. Arizona, 164 U. S., 599: “There is 
nothing tending to show that the board, in fixing the value 
of cattle at $7.42, acted fraudulently or with any wrongful 
intent, or that that valuation was not the result of its de- . 
liberate judgment upon sufficient consideration and abun- 
dant evidence, and it would be strange, indeed, if an assess- 
ment could be set aside because a single witness is found 
whose testimony is that the valuation was excessive. No 
assessment could be sustained if it depended upon the fact 
that all parties thought the valuation placed by the assess- 
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ing board was correct. Something more than an error of 
judgment must be shown, something indicating fraud or 
misconduct. It appears from the testimony of one of the 
members of the equalization board that it was guided 
largely by the valuation placed in other states and terri- 
tories upon railroad property, and that from such valua- 
tion as well as that given by the railroad company, it made 
the assessment at something like the average of the valua- 
tion of railroads in the various states and territories 
named. It is unnecessary to determine whether this board 
erred in its judgment as to the value of this property, 
whether it would not have been better to have made further 
' examination aid taken testimony as to the cost of con- 
struction, preseat condition, etc. Matters of that kind are 
left largely to the discretion and judgment of the assessing 
and equalizing board, and if it has acted in good faith its 
judgment can rot be overthrown. Pittsburgh, C., C. & St. 
L. R. Co. v. Backus, 154 U. 8., 421, 435.” 

In the last case cited the court observes: “Whenever a 
question of fact is thus submitted to the determination of 
a special tribural, its decision creates something more than 
a mere presumption of fact, and if such determination 
comes into inquiry before the courts it can not be over- 
thrown by evidence going only to show that the fact was 
otherwise than 2s so found and determined. Here the ques- 
tion determined by the state board was the value of certain 
property. That determination can not be overthrown by 
the testimony of two or three witnesses that the valuation 
was other than that fixed by the board. It is true such 
testimony may be competent, and was received in this case 
because, taken in conjunction with other testimony, it 
might establish fraudulent conduct on the part of the 
board sufficient to vitiate its determination.” 

In a case somewhat analogous, where state officers were 
invested with certain discretion involving the exercise 
of judgment in the performance of their duties, it is ob- 
served by this court in State v. Kendall, 15 Nebr., 262, 267, 
after stating facts as they appeared from the record: 
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“This being so, it is very clear that no court has the right, 
by the writ of mandamus, to interpose its judgment, to 
direct or influence their action. To do so would be usurpa- 
tion. The only acts which courts can rightfully control by 
this writ are such as are purely ministerial, and with 
which nothing like judgment or discretion is connected. 
United States v. Scaman, 17 How. [U. S.], 224, 230; United 
States v. Guthrie, 17 How. [U. S.], 284; State v. Fairchild, 
22 Wis., 110; People v. Contracting Board, 27 N. Y., 
378. Though they may require inferior tribunals to exer- 
cise judgment given them, or to proceed to the discharge 
of any of their functions, they ‘can not control judicial dis- 
cretion.’ Code of Civil Procedure, sec. 645.” 

Authorities in great number might be cited in support 
of the rule announced, but it will serve no useful purpose. 

Whether it be an assessing officer or the state board of 
equalization, authorized to perform the same functions in 
respect of certain property, and for that purpose exercise 
the same powers, the action taken calls for an exercise of 
judgment involving necessarily a reasonable discretion or 
latitude as to the value of the property assessed. Such an 
officer or board acts in a quasi-judicial capacity in valuing 
the property over which they have jurisdiction, and pre- 
sumably act fairly and impartially in fixing such valua- 
tion, Diron County v. Halstcad, 23 Nebr., 697; State v. 
Dodge County, 20 Nebr., 595. The only safe and sound 
principle that can be applied is that when the board has 
once acted, has expressed an opinion of a judicial nature 
as to the value of the property regarding which action is 
had, such action can be attacked or impeached only for 
fraud, or such gross irregularity as amounts to a fraud, 
showing a wanton disregard of the law, with the evident 
intention of discriminating in favor of or against certain 
of those who are affected as taxpayers by the action so 
taken. It can not, we think, be said that the record war- 
rants us in drawing the inference that the assessment made 
by the state board of equalization may successfully be im- 
peached for fraud, declared void and equivalent to no as- 
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sessment, nor that the valuation placed on the property 
assessed is so low as to clearly show that it is fraudulent, 
and intended as a discrimination in favor of the railroad 
companies. Were the record such as to justify the in- 
ference that the assessing board disregarded well-known 
rules for the valuation of the railroad and other corporate 
properties which it was its duty to assess, including the 
franchises and other intangible property, and refused and 
neglected to consider important and reliable information 
from which the correct valuation of such properties might 
be ascertained, and assessed such properties at a grossly 
inadequate sum, and thereby violated the rule of uniform- 
ity, which requires that all property shall be assessed by 
valuation at such sum as to require each owner to pay his 
or its just proportion of the taxes necessary for the public 
revenues, then it can not be doubted that an assessment 
so made would and should be adjudged to be void, and a 
writ of mandamus issue, compelling action in the manner 
provided by law. In the recent case of State Board of 
Equalization v. People, 61 N. E. Rep. [IIL], 389, 342, it is 
said by the supreme court of that state: “We have re- 
peatedly held that an assessment may be impeached on 
the ground that property has been fraudulently assessed 
at too high arate. In Hotel Co. v. Lieb, 83 Il1., 602, we say 
(page 609): ‘Where * * * the valuation is so grossly 
out of the way as to show that the assessor could not have 
been honest in his valuation—must reasonably have known 
that it was excessive—it is accepted as evidence of a frand 
upon his part against the taxpayer, and the court will in- 
terpose.’ And in Railroad Co. v. Cole, 75 Ill., 591 [on page 
594]: ‘Valuations must be the result of honest judgment, 
and not of mere will.’ The converse of the proposition 
must be true, and an assessment may be impeached where 
the assessment has been fraudulently made at too low a 
rate. While it is true that fraud will not be presumed, and 
that the decision of the state board of equalization in fixing 
the value of corporate property for the purpose of taxation 
is guast-judicial in its nature, still, when it is apparent to 


774 NEBRASKA REPORTS. [VoL. 65 


State v. Savage. 


the court that every well-known rule for the valuation of 
capital stock, including franchises, has been violated and 
arbitrarily disregarded by the board, and such board has 
refused to consider the statements ag to values prepared by 
the assessors, under the statute, for its use, and has refused 
to consider information as to the value of such corporate 
property submitted to it by interested parties, and has 
arbitrarily fixed such assessments at a grossly inadequate 
sum under rules passed by it for the occasion, the court is 
justified in holding that fraud in the making of such as- 
sessments has been established, and such pretended assess- 
ments may be properly disregarded and treated as no as- 
sessments, and such board be coerced by the writ of 
mandamus to assess such property.” It can not be fairly 
inferred from the record before us, as we View it, and treat- 
ing the pleadings as charging the state board of equaliza- 
tion to have acted fraudulently, that the board acted from 
improper motives, and with the object of unlawfully dis- 
criminating in favor of the railroad companies whose 
property it assessed. We are not warranted in saying that 
the respondents, with the intention of perpetrating a fraud 
upon the taxpayers generally, assessed the railroad prop- 
erties coming under their jurisdiction at a grossly inade- 
quate valuation, or that they wantonly or purposely dis- 
regarded all information from which a just valuation could 
be determined. They may have erred, and the judgment 
exercised in placing a valuation on the property assessed 
nay not have been that which would meet the approval of 
disinterested and unbiased parties competent to judge of 
the valuation of such property. They adopted a method 
regarding the assessment of railroad properties which, in 
the main, has been in vogue in this state for many years. 
They doubtless endeavored, in the light of the information 
before them, to assess the railroad and other properties 
which they were required to assess at a valuation which 
would be just, and in proportion to the standard of value 
of property generally throughout the state, as fixed and 
determined by the assessors thereof. If the judgment thus 
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exercised is not, in fact, the best, or if the property as- 
sessed was valued below that which it justly should be, yet, 
if the board pursued methods reasonably well calculated 
to reach the desired result, and exercised an honest judg- 
ment in valuing the property, the assessment can not be 


- overturned. 


In the original answer to the alternative writ filed by 
the respondents it was admitted, in substance, that the 
franchises of the different railroads were not assessed _be- 
cause the board believed it was not possessed with author- 
ity and power to assess such franchises, and that it had as- 
sessed only the physical or tangible property of ‘such 
railroad companies, and prayed the judgment of the court 
as to its right to assess the franchises of such railroad com- 
panies. This answer, as we have seen, was, before trial, 
superseded by an amended return, in which it was alleged 
that the whole of the properties, both tangible and in- 
tangible, of such railroad companies, was valued and as- 
sessed at such sum as, from all the information then before 
the board, seemed right and proper, and that the board 
had refused only to assess the franchises separate and 
apart from tangible property. The first return has thereby 
become of no value except as evidence, for the purpose of 
showing, with the other evidence in the case, what was 
actually done by the board in the matter of making such 
assessment. Such admissions by the respondents, with 
other statements in corroboration thereof, introduced in 
evidence, very naturally raise a doubt and inject an ele- 
ment of uncertainty in the case as to what was actually 
and in fact done, and the nature of the action taken by the 
board in the valuation of the properties which it was re- 
quired to assess. While the true inquiry is, what was the 
action actually taken, and what property was in fact val- 
ued and assessed, the statements and conduct of the mem- 
bers of the board as to what was required of them in the 
assessment of railroad property seems to show a somewhat 
clouded condition of the mind, and afforded justifiable 
grounds on the part of the relators for the belief that the 
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board had failed and neglected to consider and include in 
its assessment property which they were by law required 
to value and assess with the other properties of such cor- 
porations. In the face of these declarations and admis- 
sions it is not to be wondered at that relators felt 
aggrieved, and regarded the action thus taken as evidenc- 
ing something less than a full performance of official duty, 
to correct which the writ of mandamus ought to issue. 
Evidence of the character just alluded to, has not been 
lost sight of in our consideration of the question presented 
to us, and yet, from all the facts and the circumstances as 
disclosed by the record bearing on this point, we can not 
escape the conclusion that both the tangible and intangi- 
ble property of the railroad companies was in fact assessed 
as one property, or as a unit; that the property was as- 
sessed as a live, going concern, and a valuation placed 
thereon when considered in connection with its use; and 
that those elements which render it valuable as an entire 
property, including within its scope all the essential qual- 
ities going to make up the whole property as a unit, were 
actually and in fact included in the assessment so made. 

What we have heretofore said with respect to the as- 
sessment of railroad and telegraph property, and the 
necessity for uniformity in valuation with property gen- 
erally throughout the state, applies more particularly to 
assessments provided for by the general revenue laws. It 
is contended by the relators that the state board of equal- 
ization altogether failed to take into consideration, in 
placing the valuation on property by it assessed, the fact 
that under certain assessment laws with respect to munici- 
pal taxes in cities of the metropolitan class and those of 
the first class having a population ‘of over 40,000 a much 
higher standard of valuation of property for assessment 
purposes prevails than the average standard obtaining 
generally in assessments under the provisions of the gen- 
eral revenue laws. It is in evidence that in the city of 
Omaha, a city of the metropolitan class, the standard of 
value in the valuation and assessment of property for 
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municipal purposes is forty per cent. of its market value; 
that in the cities of Lincoln and South Omaha, which have 
a population bringing them within the other class men- 
tioned, property is assessed for taxation for municipal pur- 
poses at its actual cash value. The laws authorizing the 
assessment of property in municipalities of the classes 
mentioned for municipal purposes provide that the prop- 
erties of the railroad and other corporations required to be 
assessed by the state board of equalization shall be re- 
turned for assessment for municipal purposes in the mu- 
nicipalities referred to and to the municipal authorities, 
and taxes levied thereon at the same valuation as fixed 
by the state board of equalization. In respect of all other 
property subject to taxation values are fixed by the taxing 
' authorities of the respective municipalities at an assessed 
valuation, as hereinbefore stated. It is obvious from what 
has just been said that the rule of uniformity is broken 
regarding the properties of the different corporations re- 
quired to be assessed by the state board of equalization 
when the same property at the same value is assessed by 
the different municipal taxing authorities for municipal 
purposes. When all other property is assessed at forty per 
cent. of its fair cash value in one of the municipalities men- 
tioned, and at its full fair cash value in the other two, and 
the railroad and other corporate property assessed by the 
state board of equalization is valued at one-sixth to one- 
tenth its fair cash value, an inequality in taxation is shown 
to exist, which is repugnant to the most rudimentary prin- 
ciples of justice. Such inequalities are not to be wholly 
unexpected when laws more or less local and special in 
their application are enacted by the legislature to conform 
to the wishes of each municipality whose needs are sup- 
posed to require a law peculiar to itself. If there are many 
taxing jurisdictions, operating under different laws, it is 
quite probable that the standard of valuation will greatly 
vary in different localities. It is at once apparent that 
the state board of equalization can not in one assessment 
conform to all these several standards if varying; and if an 
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attempt should be made to compromise by the ascertain- 
ment of an average standard, the rule of uniformity would 
be broken as to all, and would conform to none. The legis- 
lation with reference to the assessment of railroad and 
’ telegraph property by the state board of equalization was 
evidently enacted with the view of having all such prop- 
erty assessed by one assessing body at a uniform value for 
all property on a mileage basis, and in harmony with val- 
ues as fixed for assessment purposes on other kinds of 
property on which taxes are levied for general revenue 
purposes, and such valuation apportioned throughout the 
state where the lines of such corporations extend. If cer- 
tain municipalities, under laws applying only to them, 
assess property at a much higher ratio than that as made 
for all other purposes, it will readily be seen that the board 
‘can not, under the law as it is at present constituted, con- 
form to such valuation without violating the rule of uni- 
formity as to all other property assessed for general rev- 
enue purposes. If these higher valuations obtaining in 
the municipalities mentioned were taken into account in 
the assessment of railroad properties by the state board 
of equalization, and a higher valuation placed on such 
property, it would be distributed over every mile of road © 
within the state, and but little would, therefore, be added 
to the valuation of the property situated in such munici- 
palities, and subjdct to municipal taxes. We know of no 
rule by which the state board of equalization, under the 
present law, can value railroad and telegraph properties 
in municipalities having taxing laws of their own at a 
uniform valuation with other property therein, when the 
standard of valuation is different from that prevailing 
under the general revenue laws. Section 6 of article 9 of 
the constitution declares that “all municipal corporations 
may be vested with authority to assess and collect taxes, 
but such taxes shall be uniform with respect to persons 
and property within the jurisdiction of the body imposing 
the same.” ‘The observance of this rule of uniformity in 
the assessment of property for municipal purposes is as 
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obligatory on the lawmaking body and the taxing authori- 
ties as are the provisions of section 1 of the same article, 
which we have heretofore discussed. Whether the provis- 
ions of law requiring that the assessment as made by the 
state board of equalization shall be taken and accepted as 
the correct assessed valuation for taxes for municipal pur- 
poses, when a different standard of valuation prevails as to 
all other property, is in contravention with the section of 
the constitution quoted, we should not in this action, and 
do not, decide. It is sufficient to say that for the purpose 
of this case, and in determining the issues before us, we 
can consider only the assessment of all other property 
throughout the state for general revenue purposes in de- 
termining whether the fundamental law requiring uni- 
formity in the valuation of property is violated. 

It is also contended that in the assessment of sleeping 
and dining cars owned by others than the railroad compa- 
nies operating them within this state under the provisions 
of sections 40a and 400 of the revenue act the state board of 
equalization failed to assess such property in the manner 
required by law. It is contended by the relators that in the 
assessment of such property the assessing board should 
take into account the capital stock and the value of the 
whole corporate estate of the corporations owning and 
operating such sleeping and dining cars, and thereupon 
assess that portion of the corporate property which is 
represented by its sleeping and dining cars operated 
within the state, as compared with the total property used 
and operated in the conduct of corporate business. In 
other words, in effect the contention is that whatever may 
be found to be the value of the franchise and intangible 
property should be added to the value of cars assessed in 
the same proportion as the value of such cars bears to the 
total value of the tangible property of the entire corporate 
estate. Section 40a provides that the railroad companies 
shall report to the state auditor the number of sleeping 
and dining cars not owned by such corporation, but used 
by it in operating its railway during each month of the 


780 NEBRASKA REPORTS. (Vou. 65 


State v. Savage. 


year, and also the number of miles each month that such 
cars have been run within the state, and the total number 
of miles that such cars have been run and operated each 
month within and without the state, and the owners of 
such cars. Section 40b makes it the duty of the state board 
of equalization to assess for taxation against the owners of 
such cars the average number of cars operated by the rail- 
way corporation each month; and it is further provided 
the assessed value of such cars shall bear the same propor- 
tion to the entire value that the monthy average number of 
miles that such cars have been operated within the state 
shall bear to the monthly average number of miles they 
have been operated within and without the state, and that 
such valuation shall be in the same ratio as that of the 
property of individuals. The constitution provides that the 
legislature shall direct in what manner the value of prop- 
erty subject to assessment shall be ascertained. The power 
to assess by the state board of equalization is derived from 
such provision and the laws in pursuance thereof. When 
no constitutional rule is violated, it is the exclusive prov- 
ince of the legislature to select a method by which all 
property shall be assessed and its value determined, and, 
when such provisions are made, the method adopted must 
be followed. 2 Elliott, Railroads, secs. 738, 739. It may 
be that law is defective in providing for the assessment of 
the property of sleeping and dining car companies which 
operate their cars in this state. It is clear, we think, that 
no provisions exist for the assessment by the state board 
of equalization of the capital stock of such corporations, 
or of their intangible property, as independent and distinct 
species of property which may be valued and assessed for 
tax purposes as being within the state and subject to taxa- 
tion. The act provides simply for the assessment of the 
sleeping and dining cars at such a valuation in proportion 
to their entire value as the average number of miles over 
which they are used in this state compares with the total 
mileage within and without the state over which such cars 
are operated, such valuation to be in the same ratio as that 


VOL. 65] SEPTEMBER TERM, 1902. 781 


State v. Savage. 


of property assessed to individuals generally. In ascer-: 
taining the value of such property under the law referred 
to, we are constrained to the view that the assessing board 
is not limited in finding the value of the cars assessed to 
the cost of construction alone or the value of the mere 
physical property disconnected from the uses to which it 
is put. The board may properly consider, in estimating 
the value of such property for assessment purposes, the 
cost of construction, the nature and use to which the prop- 
erty is put, its value as a means of earning income, and the 
profitableness of the use in its operation in the conduct and 
prosecution of the business engaged in by its owners. The 
statute, we think contemplates that in the assessment of 
such property, the assessment shall be at its true value 
when fixed and ascertained with reference to the value 
which it has as used and by reason of its use. For all that 
appears from the record before us, this is what was done 
by the state board of equalization in the assessment which 
is complained of, and for that reason no cause of action in 
respect to the assessment of such property has been estab- 
lished by the relators herein. 

In the consideration of this case we have endeavored to 
cover all essential points raised under the issues as made 
by the pleadings. These different questions have been dis- © 
cussed at some length because of their vital importance in 
regard to a subject which at best involves many intricate 
and complex principles and rules of law, and regarding 
which human intellect and endeavor has as yet been unable 
to evolve a system which works harmoniously in all its 
parts, and operates evenly and with exact equality on all 
those required to contribute to the public revenues in sup- 
port of government. There are some fundamental princi- 
ples—such as uniformity in assessment, so that every tax- 
payer shall contribute a just proportion to the public reve- 
nues, according to the value of his or its property—which 
all recognize and acknowledge. But in the application of 
such principles to the intricate and varied property inter- 
ests of the present industrial world we meet with innumer- 
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- able difficulties, and much diversity of opinion exists as to 
a law which is just and equitable and operates on all alike. 
The just taxation of property must, in a large measure, be 
left to the vigilance, painstaking effort, candid opinion, 
and unbiased judgment of the taxing authorities; and 
when the law is so administered, meritorious grounds for 
complaint will be reduced to a minimum. 

In the case at bar the extraordinary writ of mandamus 
has been applied for to compel the assessment of property 
regarding which respondents assert they have already in 
good faith assessed. The rule is universal that such a pro- 
ceeding can be resorted to only for the purpose of compel- 
ling action, and can not be made a means of correcting 
errors or reviewing the proceedings of the assessing body. 
Such action, when taken, and when not tainted with fraud, 
can be reviewed only by some direct proceeding authorized 
by statute; and where none such is provided the action 
taken is conclusive except where impeached for fraud, or 
gross irregularity equivalent thereto. “Mandamus is not 
a proceeding to correct errors, but to compel action.” 
State v. Kinkaid, 23 Nebr., 647. “Mandamus will not issue 
when its effect would be to reverse or vacate an order of 
a court or tribunal having jurisdiction to make such order, 
although the same may be palpably erroneous.” State v. 
Laflin, 40 Nebr., 441. 

It follows from what has been said that the writ prayed 
for will have to be denied, which is accordingly done, but 
without recovery of costs against relators. 


WRIT DENIED. 


Nore.—The following are some of the figures upon which the rail- 
road assessment of 1903 was based, inserted for the purpose of show- 
ing how the board arrived at the assessment. They were furnished, 
on request, by the Auditor and Mr. Bennett, secretary of the board: 


Estimate of Value of Omaha & Southwestern Railroad. 


Omaha depot ....cccccrccerccsccnccccsseevccese Sis éeratajewiate $335,324 00 
Sheds for same ......-+. Sia 6 BieANie leone le din( Sib SOS & 9.4 Sry isha Deree sce 11,314 00 
Depot grounds, Omaha ........ see eeeeeeee bivelevatereiscsrais tisete 200,000 00 


Depot grounds elsewhere ........ssscsecsececccevseecees . 14,000 00 
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51.79 miles track, right of way and permanent structures, 
$20,000 osc ese 2cietec aces ue Ra elaxe? se se'8 so eveye @ Ore arenes $1,035,800 00 
9 engines, $7,500 .... ccc cece cree rece eee rene nares secon eeence 67,500 00 
4 coaches, $3,500 .........eeeee dicaietws:s aie'sie vi wietereleeie’s seg era'esie 14,000 00 
1 passenger and mail car............-. Sb ibjeiers er omececccces 2,300 00 
DML OAT Sia 5 5 scs a Mobos eis een w th. wiei'e w-SU8 aeahe =, area te closevece disiaGiche- ates 5 4,400 00 
1 mail and baggage Car...... ese ee reece eeee 6a aS sicie weasels 2,100 00 
1 mail, passenger and baggage car............ mahcoie sie ates 2,250 00 
Ll baggage Car .... ccc ce cee tee e ee eeee idtdiurgievere9'4s bse 9. 4ere%e 2,600 00 
3 caboose Cars: $500 vecceee ere ¥ os bis este eeseesawwess rer 1,500 00 
84 box cars, $280..... si Yad lniecarene ele Sess ore niet Ne Revels We ele Sie wigie e's 23,520 00 
41 Stock cars, $270 ccecenc weve awenss ve ee ee er ee Seas 11,070 00 
15 flat Cars, $195 ..ccccccvcccvvevevcersevsvcsvcvcens jawanae 2,925 00 
40 coal cars, $505 «2.0... cc ewes eae wiebrelea seas weiner 20,200 00 
2 refrigerator cars, $410......... ce ceeeeeee Grete eae es euste . 820 00 
1 boarding car 21... ccc Pec eee ee cee ene eee sieeee sisresie ents 200 00 
1 -PUbDEr CAL cei ec and cae ee tees ees ce ies eeecunks eer nee 230 00 
2 track scales, $400. ...... cece eee eee ae ece eatery dieteleie'eaisiels. ware 800 00 
3 water stations, $800 ....... cee cece e cree ee een enee ineeke 2,400 00 
11 tool houses, $40 ........... 6s ys Sra etoile a aia. areeaFie ee elena ereee 440 00 
3 section houses, $800 ............06- MENEAME RES SeWwo Ree es 2,400 00 
2 engine houses, $5,000 ......... cc eee acc ceee Og aeG seers ace 10,000 00 
2 @0al houses, $2,500 acs cewe cic ans ed eee chicas sies be eee awn ok 5.000 00 
8 ice Houses, $2400 <aviee winds eevee wed e oe Rhee os eee EO OES 6,300 00 
6 stock yards. $200 ..... ccc cece cece cece een tree ee eeenes 1,200 00 
% depots; $1,000. sess. sisi wie wise couse wiele sie 5 esas eee 8:6 Siwteiole we ae. 7,000 00 
1turn-table ............. eee kk eek oo ree eres asia 1,500 00 
Miscellaneous property .........0+. concen ee en rcenecccseee 15,000 00 
$1,804,093 00 
Average per mile .............. ai nie sis sierarech nee <e Sedece ees seve» $34,756 00 
One-sixth per mile .............. Sse 8-5 tart the ahece ote letier ererdee 5,792 00 
One-seventh per Mile .......... cece eee eee re eeee ere or 4,965 00 
Actual assessment 1902 ....... cece cece eee cee eee canes oe 6,500 00 

—W.F.B 


H. H. Merk v. WILLIAM ©. LANGE. 
FILED SEPTEMBER 18, 1902. No. 12,035. 
Commissioner’s opinion, Department No. 1. 


Executory Contract: FamiLty HomrEsTEApD: NoN-PERFORMANCE: ACTION: 
DamaczEs FoR Loss oF BARGAIN: WIFE Nor Party. Under sec- 
tion 4, chapter 36, Compiled Statutes of Nebraska, an executory 
contract for the sale of the family homestead, to which the 
wife is not a party, is invalid, and its non-performance does not 
furnish a basis for a recovery of damages for the loss of the 
bargain. 


Error from the district court for Clay county. Tried 
below before Stusss, J. Reversed. 
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Leslie G. Hurd, for plaintiff in error. 


E. E. Hairgrove and A. 8. Loving (B. Elizabeth Lane 
and Wilbur R. Lemley, of counsel), contra. 


HASTIN6s, C. 


Two questions seem to be raised in this case: First, 
whether or not damages for loss of the bargain can be re- 
covered against one who, without the assent of his wife, 
makes an executory contract for the sale of his family 
homestead, which the wife subsequently refuses to carry 
out; second, if the contract is valid and damages recover- 
able, when was it broken, and at what date did the value 
of the land, less the purchase price, become the index of 
the value of the buyer’s bargain, and consequently of the 
amount of his damage? Of course the second question is 
of no importance if the first is decided in defendant’s favor. 
The action is for damages upon an executory agreement 
made June 23, 1899, by which Meek agreed to convey to 
Lange the northwest quarter of section 8, town 6, range 5 
west, in consideration of $4,000,—$250 cash in hand and 
the rest on or before January 1, 1900, when deed was to 
be made, and possession was to be given March 1, 1900. 
Meek was a married man, with a family, residing on the 
premises in question. The plaintiff set out his contract, 
alleging tender of performance on his part; says that on 
or about August 1, 1899, he received from defendant the 
following letter: ; 

“W. C. Lange, Sutton, Nebr—DrarR Sir: You are 
hereby notified that my wife Lizzie Meek declines and re- 
fuses to join in the conveyance for the sale of our place, as 
follows: The N. W. 4 sec. No. 8, Sheridan township, Clay 
county, Nebr. That I hereby notify you that I will refuse 
to comply with the terms of the contract entered into be- 
tween you and myself for the sale of said land. That I 
did on June 29th, 1899, tender back to Charles Moon, your 
agent, the certificates of deposit you gave to me as part 
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payment of said contract, and that I have authorized the 
said Charles Moon to deliver the same to you. You are 
further notified that we will hold possession of said prem- 
ises. Respectfully, H. H.. Mrex.” 


He claimed general damages of $700, and special dam- 
ages of $299 more. Defendant admitted ownership of the 
land and execution of the agreement.’ He alleged the 
homestead character of the premises, the making of the 
contract in good faith, and the refusal of his wife to exe- 
cute the conveyance, without influence or request on his 
part, and against his wishes. This matter was entirely 
striken out of the answer by the sustaining of a demurrer 
to the paragraphs containing it, and the evidence of the 
homestead character of the premises, and of the defend- 
ant’s good faith in making the contract, was excluded by 
the court and verdict and judgment rendered for $250. 

A great many errors are assigned in the petition which 
the defendant brings to reverse’ this judgment, but they 
all bring up only the two questions, namely, the extent to 
which the homestead character of the premises constituted 
a defense to the action, and whether the breach of the con- 
tract occurred on June 29 or August 1, and therefore 
whether the evidence of the value of the land should have 
been directed to the former date or to the latter. The 
plaintiff in error, defendant below, contends, in the first 
place, that a contract by the husband for an alienation of 
the homestead was not only unenforceable by way of 
specific performance, as was held in Violet v. Rose, 39 
Nebr., 660, Laurson v. Butts, 22 Nebr., 370, and Clarke v. 
Koenig, 36 Nebr., 572, but that it was also unenforceable in 
an action for damages for non-performance. It is admit- 
ted that there is no Nebraska case so holding in exact 
terms; but it is claimed that the totally void character of 
such contracts is sufficiently established by the above 
cases, with Prout v. Burke, 51 Nebr., 24, and Horbach v. 
Tyrrell, 48 Nebr., 514. The doctrine that the contract was 
totally void, and would support no action for damages, is 
certainly supported by text-writers and many decisions. 

57 : 
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Waples, Homestead & Exemptions, pp. 384, 394 and note 
6; 15 Am. & Eng. Ency. Law [2d ed.], 670; Weitener 
wv. Thingstad, 55 Minn., 244; Cowgell v. Warrington, 66 Ia., 
666, 24 N. W. Rep., 266; Barnett v. Mendenhall, 42 Ta., 296; 
Hodges v. Farnham, 49 Kan., 777, 31 Pac. Rep., 606; 
Thimes v. Stumpf, 33 Kan., 58, 5 Pae. Rep., 481. In the 
case last cited it-is held that the contract for the sale of a 
homestead made by the husband alone, is so entirely void 
that a payment made on it by the vendee can not be re- 
covered back. We are cited to the Texas cases of Wright 
v. Hays, 34 Tex., 2538; Allison v. Shilling,” 27 Tex., 450; 
Brewer v. Wall,t 23 Tex., 585, and Goff v. Jones, 70 Tex., 
572, 576, and to Henderson v. Kirkland, 28 So. Rep. [Ala.], 
674, as establishing a different rule. These Texas cases 
are examined elaborately by the supreme court of Iowa in 
Barnett v. Mendenhall, above, and are found by that court 
to contain dicta to the effect that damages in such cases 
may be recovered; and are found to hold that a husband’s 
sole agreement to convey a-homestead is not void in Texas, 
and that it is enforceable after the death of his wife. The 
Alabama case holds that the provision of the Alabama con- 
stitution that no mortgage or alienation of the homestead 
shall be valid without the wife’s assent has the effect to 
render executory contracts, even when signed by her, unen- 
forceable. The holding is that such constitutional provis- 
ion has reference only to actual conveyances, and not to 
executory contracts; and when she has signed such a con- 
tract, there is still left to her a locus penitentie until she 
actually signs the conveyance. ‘The Iowa, Kansas and 
Minnesota statutes are all substantially like ours in pro- 
viding that no conveyance or incumbrance of the home- 
stead shall be valid unless signed and acknowledged by 
both husband and wife. The Texas and Alabama constitu- 
tions provide, as above stated, against any mortgage or 
other alienation without the assent of the wife. This 
leaves room for a possible holding that mere executory 
contracts are valid, at least, for the purpose of collecting 
damages against the husband for non-performance. It is 

#86 Am. Dec., 622. «$96 Am. Dec. 76 =—~OC~™W 
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to be noted, however, that no case of such recovery is cited 
from those states or any other. On the other hand, in 
Berlin v. Burns, 17 Tex., 532, a note given in settlement for 
damages on a contract by the husband alone to sell a home- 
stead, which the wife refused to convey, was held to be 
without consideration. The court says that to allow such 
damages would be against the policy of the homestead law. 

It is urged that the contract would have been binding 
on the plaintiff in this present case, and, if the land had 
declined in value, on a tender of deed by defendant and 
wife, he could have been compelled to pay the price. This 
result does not follow unless the contract is held good in 
part. If the holdings of the courts of Kansas, Iowa and 
Minnesota and our own, as far as they have gone, that the 
contract is totally null unless executed with due formality 
by the wife, are followed, then both parties are released, 
unless both are held to the full performance. It seems 
clear that justice is much more certain to be reached under 
this policy, than by holding the contract good for some pur- 
poses and as to some parties, and void as to others. It 
does not seem that anything would be gained by holding 
a contract which is entirely invalid for the effecting of its 
main purpose good for any other. In the present case the 
only damages allowed by the trial court were damages for 
the loss of a bargain. As the premises in question were 
openly occupied at the time as a family homestead, there 
was presumptive knowledge on the plaintiff’s part of that 
fact. Plaintiff must, of course, be presumed to be aware 
of the homestead law, and the contract must be held to 
have been made with such law in view. To allow plaintiff 
damages for loss of his bargain in this case would be to 
allow him damages for the loss of something which he 
never had. As a matter of fact, the agreement that he 
made was void, and he was chargeable with notice of that 
fact. We are constrained to think that the learned dis- 
trict court erred in striking out as a defense the fact that 
the premises were the homestead of defendant’s family. 
It was found by the jury that the value of the farm was in 
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excess of the homestead limit. In Weitener v. Thingstad, 
supra, it was held proper to overrule a demurrer to an 
answer to claim for damages setting up that a part of the 
premises agreed to be conveyed were defendant’s family 
homestead. It was held that the defense was good pro 
tanto. It is at least equally available here. Doubtless, in 
case of bad faith, or where the action of defendant has 
caused special damages, a right of action would arise for 
such injury. But it would seem entirely inconsistent to 
allow a recovery of damages for the loss of a bargain 
which plaintiff made in full view of evider.t facts with one 
whom those facts rendered incompetent to sell the prop- 
erty. As above stated, only damages for loss of the bar- 
gain were allowed in this judgment. The judgment, there- 
fore, can not stand. Possibly the plaintiff is entitled to 
nominal damages for the absolute refusal to convey any of 
the premises, as they were found to be worth more than 
$4,000. The homestead right evidently does not protect 
defendant as to more than $2,000 worth. To be sure, the 
homestead does not appear to have been set off, and the 
contract is an entirety; but it is not thought that defend- 
ant can avail himself of that fact. For failure to convey 
the homestead property, the plaintiff should not be al- 
lowed to recover damages. He was entitled, however, if 
he so chose, to accept a partial and defective performance. 
3 Pomeroy, Equity Jurisprudence, sec. 1405, note. For 
the absolute refusal of defendant to render that, it would 
seem that plaintiff should have nominal damages. 

No good purpose would be served by any review of the 
evidence as to whether the refusal to carry out the con- 
tract was on June 29 or August 1. 

It is recommended that the judgment of the district 
court be reversed, and the cause remanded for further pro- 
ceedings according to law. 

Day and Kirkrarrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district cou_. is reversed and 
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the cause remanded for further proceedings according to 


law. 
REVERSED AND REMANDED. 


NotTe.—Exzemption.—Homestead.—The common law only allowed as 
exempt the necessary wearing apparel. It was even held: “upon a 
fieri facias the sheviff may take anything but wearing clothes; nay, 
if the party hath two gowns, he may take one of them.” Hardistey. 
and Barney, Term of St. Hilary, Anno 8 William III., in Banco Regis, 
Comberbach’s Repcrts, 356. By the Mosaic law, the upper millstone 
and the nether were exempt from a pledge. So far as the writer is 
informed, Moses wis the author of the first exemption law. Home- 
stead exemptions exist in every state in the union.—W. F. B. 


MarGaret E. Ovster v. BURLINGTON RELIEF DEPARTMENT 
OF THE CHICAGO, BURLINGTON & QUINCY RAILROAD 
COMPANY ET AL. 


Fis.ep SEPTEMBER 18,1902. No. 12,071. 
Commissioner’s opinion, Department No. 2. 


i. Benefit Certificete: VotunTary RELIEF DEPARTMENT: WAIVER. 
Terms in a benefit certificate of the Burlington Voluntary Re- 
lief Department of the Chicago, Burlington & Quincy Railroad 
Company, providing that where members of that department 
shall elect to accept the benefits provided by the certificate, 
they must waive all right of action against the railroad com- 
pany for the injury received,—examined, and held valid. ; 


2.———: : : Lorp CAMPBELL’s Act: PERsonAL REPRE- 
SENTATIVE OF DECEASED: MrINor CHILDREN. The election of the 
widow of a m: mber of the Voluntary Relief Department of the 
Chicago, Burliigton & Quincy Railroad Company to accept the 
provisions of a relief certificate in which she is the beneficiary 
does not bar an action by the personal representative of the 

‘deceased against the railroad company, under the provisions 
of section 2, chapter 21, Compiled Statutes of Nebraska, for the 
benefit of the minor children of the deceased. 


3. Administrator: JupGMENT: LORD CAMPBELL’s AcT: Wipow: Next 
oF Kin: Petirion: LrGai BENEFICIARIES: LEGAL DISTRIBUTEE: 
Bar. A judgnent recovered by an administrator under the 
provisions of section 2, chapter 21, Compiled Statutes of Ne- 
braska, is for the exclusive benefit of the widow and the next 
of kin of such deceased person, and the fact that the adminis- 
trator, in his petition for damages, fails to name all the legal 
beneficiaries provided for in this act, will not bar any legal 
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distributee not named in his petition from receiving his dis- 
tributive share of the judgment recovered. 


4. Lord Campbell’s Act: Futt PENALTY: RECOVERY: BENEFIT CErR- 
TIFICATE: Bar. Where the full penalty prescribed by statute 
has been recovered from the Chicago, Burlington & Quincy 
Railroad Company for the unlawful killing of one of its em- 
ployees who is a member of the Voluntary Relief Department 
of such eccmpany, the beneficiary named in the certificate of 
such employee can not maintain a cause of action against the 
railroad company on such certificate. 


Error from the district court for Lancaster county. 
Tried below before Frost, J. Affirmed. 


Arthur W. Lane, for plaintiff in‘error. _ \ 
J. W. Deweese and Frank E. Bishop, contra. 


OLDHAM, C. 


This was an action brought in the district court for Lan- 
caster county to recover on a beneficiary certificate issued 
to one Granville R. Oyster by the Voluntary Relief De- 
partment of the Chicago, Burlington & Quincy Railroad 
Company, and payable in case of his death to his wife, the 
‘plaintiff herein. The certificate was issued April 6, 1891, 
and Granville R. Oyster was killed in a railroad accident 
on the 31st day of July, 1894, while in the employ of the 
Chicago, Burlington & Quincy Railroad Company, and 
also while a member in good standing in the relief depart- 
ment of said company. There is no disputed question of 
fact in the record. The case was tried without the inter- 
vention of a jury to the court, and judgment was ren- 
dered for the defendant, and plaintiff brings error to this 
court. 

After the death of Granville R. Oyster, Margaret E. 
Oyster, wife of the deceased, procured letters of administra- 
tion on his estate and prosecuted a cause of action against 
the Chicago, Burlington & Quincy Railroad Company for 
negligently causing his death, under the provisions of 
chapter 21 of the Compiled Statutes of Nebraska, and re- 
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covered a judgment against the company for $5,000, the 
full amount allowed by statnte. In this suit the plaintiff, 
as administratrix, sought to recover damages for the bene- 
fit of the minor children of the deceased alone, and did not 
name his widow as one of the beneficiaries. This judg- 
ment was reviewed by this court in the case of Chicayo, 
B. & Q. R. Co. v. Oyster, 58 Nebr., 1, and affirmed, and the 
damages were paid in full by the defendant railroad com- 
pany before the trial of the case at bar in the district court. 
The provisions of the benefit certificate under which defend- 
ant claims exemption from liability are, in substance, that 
the acceptance of the benefit from the relief department 
was to operate as a release and satisfaction of all claims for 
damages against the railroad company for such injury, 
and that if suit was brought against the company, no pay- 
ment would be made from the relief fund on account of the 
injuries until the said suit was discontinued, and if the 
suit should proceed to judgment or be compromised, all 
claims upon the relief fund were to be precluded. The 
question of the validity of the foregoing conditions in 
similar certificates of this relief department has been be- 
fore this court, fully discussed, and fully upheld in the 
cases of Chicago, B. & Q. R. Co. v. Bell, 44 Nebr., 44; 
Chicago, B. & Q. R- Co. v. Curtis,* 51 Nebr., 442; Clinton 
v. Chicago, B. & Q. R. Co., 60 Nebr., 692. It is urged, how- . 
ever, by counsel for plaintiff, that the beneficiary in the 
relief certificate has never prosecuted any action on her 
own behalf and for her own benefit against the railroad 
company for damages on account of the death of her hus- 
band, but that in the suit which was prosecuted she only 
appeared in her representative capacity to recover dam- 
ages for the minor children of the deceased, who are not 
parties to this suit. The holding of this court in the case 
of Chicago, B. & Q. R. Co. v. Wymore, 40 Nebr., 645, is re- 
lied upon by plaintiff to sustain this contention. In that 
case it was held that the election of the wife to accept the 
provisions of one of these benefit certificates did not estop 
#66 Am. St. Rep., 456. 
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a personal representative of the deceased from prosecuting 
an action for damages against the company under the pro- 
visions of section 2, chapter 21, Compiled Statutes, for the 
benefit of his minor heirs, but that the beneficiary alone 
was barred by this act. The reason of the rule laid down 
in that case is that neither the deceased nor the beneficiary 
named in his certificate are authorized to contract against 
the liability prescribed by section 2, chapter 21, supra, 
commonly called “Lord Campbell’s Act’; that while the 
beneficiary in the certificate may contract with reference 
to her own right of recovery under this act, yet she can 
not extend such contract so as to bar the right of recovery 
of her minor children. In other words, that decision 
stands on the proposition that the Lord Campbell’s Act 
gives a right of recovery to minor children for the loss of 
support and maintenance, caused by the negligent or un- 
lawful killing of their father, which neither he nor the wife 
surviving him can waive by contract. In that case the 
widow first accepted the benefit of the certificate, and then, 
having been appointed administratrix, brought the action 
in her representative capacity for herself as widow and 
the minor children as the next of kin of the deceased, and 
it was held that she might prosecute the action for the 
benefit of the minors, but not for her own benefit as widow. 
In the case at bar the widow of the deceased, as beneficiary 
of the certificate in issue, did not, in the first instance, elect 
to claim the benefit provided in such certificate, but, on the 
contrary, she took out letters of administration on. the 
estate of the deceased, and in her representative capacity 
prosecuted the defendant railroad company under the pro- 
visions of the Lord Campbell’s Act, omitting, however, to 
name herself as widow among the beneficiaries. The result 
of the action was the recovery of the full amount allowed 
by statute for the wrongful killing of the deceased. In this 
action it is clear that the administratrix sued as trustee 
for all the beneficiaries permitted to recover under the 
provisions of section 2, chapter 21, swpra,—i. e., for the 
widow and the next of kin,—and the mere fact that the 
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petition omitted to name some one of the beneficiaries 
would not and could not prevent such beneficiary from 
participating in the distribution of the fund when recov- 
ered. If the plaintiff, as widow of the deceased, has not 
received her distributive share of this $5,000 from herself 
as administratrix of the estate of Granville R. Oyster, then 
she, as widow and distributee of this fund, has a good cause 
of action against herself, as administratrix of the estate 
of the deceased, for her proportionate share of the money 
recovered. 

Seeing, then, that the railroad company has paid the full 
penalty prescribed by law for the unlawful killing of Gran- 
ville R. Oyster to his personal representative, we must then 
look to the terms of the certificate on which this cause of 
action is predicated to determine whether or not it gives a 
further right of action to plaintiff for this same injury. It 
is plain that if any such additional right of action for the 
wrongful killing of this man exists at all, it must be by the 
terms of the benefit certificate of the voluntary relief de- 
partment of the defendant; and these terms provide that 
if any authorized person brought a suit against the com- 
pany which was prosecuted to judgment, or afterwards 
compromised, the beneficiary would have no claim on the 
relief fund. Plaintiff must take this certificate with the 
conditions imposed by the contract, or not take it at all. 
Without the contract contained in this certificate, she has 
no right of action; and with the contract, by the condition 
it contained, she is barred from a recovery. Maine v. Chi- 
cago, B. & Q. R. Co., 70 N. W. Rep. [Ia.], 630; Donald v. 
Chicago, B. &€ Q. R. Co., 61 N. W. Rep. [Ia.J, 971, 33 L. R. 
A., 492; Pittsburgh, C., C. & St. L. R. Co. v. Coz, 45 N. E. 
Rep. [Ohio], 641, 85 L. R. A., 507; Pittsburgh, C., C. & St. 
L. R. Co. v. Moore, 53 N. E. Rep. [Ind.], 290, 44 L. R. A., 
638. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


BaRNnes and Pounp, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Note.—Lord Campbel’s Act.—In England prior to anno 1846, an 
administrator could not recover for the wrongful death of his intes- 
- tate. This was upon the theory that he could transmit to his heirs 
no property or right which was not his at the time of his death. 
As the right of recovery for his death was not complete till he was 
dead, there was never an instant of time in which he himself pos- 
sessed any right of action; hence there was, at the intestate’s Ceath, 
nothing to transmit. Lord Campbell’s Act [9 & 10 Victoria, c. 93] was 
designed to remedy this evil. The author was John Campbell, First 
Baron Campbell. He was author of Lives of Chief Justices. Born 
1779, died 1861; he was a Scotchman by birth. Most of the states in 
the American Union have followed Lord Campbell’s Act. In Ne- 
braska, it is chapter 21 of Wheeler’s Compiled Statutes.—W. F. B. 


H. A. MERRILL, APPELLEE, V. JOANNA ©. WRIGHT, APPELLED 
IMPLEADED WITH GEORGE W. SCOTT, APPELLANT. 


FrLep SEPTEMBER 18, 1902. No. 12,746. 
Commissioner’s opinion, Department No. 2. 


1. Writ of Assistance: PENDENTE LiTE: INDEPENDENT TITLE. It is 
error to award a writ of assistance against a person who en- 
tered upon land pendente lite, claiming an independent title, not 
derived from or in succession to any of the parties to the suit 
or their privies. 


2. Possession in Good Faith: Vorp TAx DEED: WRIT OF ASSISTANCE. 
One who is in possession in good faith, without collusion, under 
a void tax deed, asserting title thereunder, claims by an inde- 
pendent title, not derived from that of the owners of the fee, 
and may not be dispossessed under 2 writ of assistance. 


3. Rule of Lis Pendens: Purpose. The purpcse of the rule as to 
lis pendens is to prevent third persons, during the pendency of 
the litigation, from acquiring interests in the land which would 
preclude the court from granting the relief sought. 


4, : . Hence such rule has no application to independent 
titles, not derived from any of the parties to the suit nor in 
succession to them. 
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: CopE. Section 85, Code of Civil Procedure, does not 
extend the rule so as to include persons acquiring rights or 
interests in no way dependent upon or derived through those 
of persons made parties to the suit. 


APPEAL from the district court for Douglas county. - 
Heard below before DIcKINSon, J. Reversed. 


W. A. Saunders and J. W. Woodrough, for appellant. 
H. W. Pennock, contra. 
PounD, C. 


In one form or another this cause has been before this 
court several times. Merrill v. Wright, 41 Nebr., 351, 54 
Nebr., 517. It now comes up on appeal from an order 
granting a writ of assistance, which presents a very curious 
state of facts. The suit was brought in 1892 to foreclose a 
tax lien. The owners of the property and those in posses- 
sion under them were duly made parties. There were two 
appeals, and sale was not had until 1902. Meanwhile one 
Scott had purchased the property for taxes subsequently 
assessed, and afterwards taken a tax deed accordingly. 
Claiming under this deed, he brought an action of eject- 
ment against the owners and those in possession, in the 
course of which he obtained a judgment. No direct at- 
tack seems to have been made upon this judgment, and a 
suit in equity to vacate it and set it aside resulted ad- 
versely to the plaintiffs therein. Scott v. Wright, 50 Nebr., 
849. After that suit was determined, Scott obtained pos- 
session by writ of restitution pursuant to the judgment. 
By this time sale had been had under decree of foreclosure, 
and the purchaser demanded possession by virtue of his 
deed. Not obtaining it on demand, application was made 
for a writ of assistance. The petition for the writ and the 
answer of Scott disclose, substantially, the facts above 
stated, and on such showing, the writ was awarded. 

We are of opinion that this is not a case for a writ of as- 
sistance. That writ may issue only against parties to a 
suit, or persons in privity with them, who have been con- 
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cluded by a decree, and yet refuse to permit the purchaser 
at judicial sale under such decree to take possession. T'er- 
rell v, Allison, 21 Wall. [U. 8.], 289, 291; Howard v. Bond, 
42 Mich., 131, 3 N. W. Rep., 289. Questions of title are not 
to be tried on an application for the writ, as against per- 
sons in possession, claiming adversely to the parties, and 
not bound by the decree. Barton v. Beatty, 28 N. J. Eq., 
412; Haum v. Baker, 115 N. Car., 242, 20 8. E. Rep., 448, 
44 Am. St. Rep., 449. It is error to award it against a per- 
son who had ertered upon land pendente lite, claiming an 
independent title, not derived from or in succession to any 
of the parties to the suit or their privies. Haum v. Baker, 
supra; Ricketts v. Chicago Permanent Building & Loan 
Ass’n, 67 Ill. App., 71; Hagerman v. Heltzcl, 21 Wash., 
444, 58-Pac. Rep., 580; J’oll v. Hiller, 11 Pai. Ch. [N. Y.], 
228; Van Hook v. Throckmorton, 8 Pai. Ch. [N. Y.], 33. 
Without considering the merits of Scott’s claim, the nature 
of the title asserted stamips it at once as new and inde- 
pendent. What rule should be applied if his possession 
under the tax deed and judgment in ejectment based 
thereon were shown to be fraudulent and collusive, in 
order to defeat or hinder the foreclosure case, we need not 
decide. A void tax deed is color of title and as such may 
be the basis of an adverse possession. Lantry v. Parker, 
37 Nebr., 353. The claim of title acquired under it is ad- 
verse to, not derived from, that of other claimants. The 
nature of the claim under the judgment in ejectment must 
depend upon the issues litigated therein; and, as it is con- 
ceded the judgment was based upon a title alleged to have 
been derived from the state under its revenue laws, it is 
manifest that there was not a mere succession to the in- 
terest of the Wrights, as in case of an action founded on a 
conveyance by them, or on a sheriff’s deed upon a money 
judgment recovered against them. Even though the tax 
deed was void, a party in possession thereunder in good 
faith claims by an independent title, and may not be dis- 
possessed under a writ of assistance. Haum v. Baker, 
supra. 
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It is claimed, however, that Scott acquired whatever in- 
terest he may have in the land penc -ng the foreclosure suit, 
and subject to such decree as might afterwards be ren- 
dered therein. Had he taken under or in privity with 
any of the parties to the suit, that would be the result un- 
doubtedly. State v. Nebraska Distilling Co., 29 Nebr., 700; 
Lincoln Rapid Transi: Co. v. Rundle, 34 Nebr., 559; Clark 
v. Charles, 55 Nebr., 202. But we have seen that he does 
not stand in such a position. The purpose of the rule as to 
lis pendens is to prevent third persons, during the pend- 
ency of the litigation, from acquiring interests in the land 
which would preclude the court from granting the relief 
sought. Bellamy v. Sabine, 1 De Gex & J. [Eng.], 566, 

-584; Murray v. Ballou, 1 Johns. Ch. [N. Y.], 566; Me- 
Claskey v. Barr, 48 Fed. Rep., 180; State v. Nebraska Dis- 
tilling Co., 29 Nebr., 700. In Bellamy v. Sabine, which is 
the leading case upon this subject, Lord Cranworth said 
(page 578) that the basis of the rule was the principle that 
“the law does not allow litigant parties to give to others, 
pending the litigation, rights to the property in dispute, 
so as to prejudice the opposite party.” In Murray v. Bal- 
lou, Chancellor Kent said: “Without it, as has been ob- 
served in some of the cases, a man, upon the service of a 
subpena, might alienate his lands and prevent the justice 
of the court. Its decrees might be wholly evaded.” The 
scope of the rule is determined by its end and purpose. 
Hence it has no application to independent titles, not de- 
rived from any of the parties to the suit nor in succession 
to them. Irving v. Cunningham, T7 Cal., 52,18 Pac. Rep., 
878; 2 Pomeroy, Equity Jurisprudence, sec. 687. The rul- 
ings to the effect that one taking under execution on a 
money judgment against one of the parties to a pending 
suit holds subject to the decree, in no way conflict with this 
principle. Such a person succeeds to the title of the execu- 
tion debtor, and takes only what the latter had, subject to 
all claims which existed against it in his hands of which 
he can be charged with notice. But where an independent 
title is acquired from another source, such fact does not 
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operate to prevent the court from granting the relief 
sought in the pending cause. That relief consists in sub- 
jecting the title of some of the parties to some claim or lien 
or equity. To whomsoever that title passes pending suit, 
the relief may still be granted against it. No relief is 
sought, however, and none is obtainable, in that suit 
against independent titles not derived from or dependent 
upon those of any parties to the suit. Dealings in these 
titles pendente lite can not operate prejudicially to the 
power of the court or the rights of the litigants. In this 
state, if the owners of land subject to a tax lien are un- 
known, the holder of the lien may proceed in rem against 
the land. In such -case any interest acquired in the land 
from any source pending suit would interfere therewith, 
and hence must be subject to the decree therein. But if 
the owners are known the remedy is to foreclose by an 
ordinary suit, and subject the interest of such owners to 
satisfaction of the lien. In such case the scope of the lis 
pendens rule must be confined to the interests and estates 
sought to be subjected, and can not extend to independent 
and adverse titles. Counsel contends that section 85, Code 
of Civil Procedure, is broader than the general rule, and 
must constrain us to extend it so as to include all interests 
acquired by third persons pending suit, whatever their 
nature or source. While the language of that section, “no 
interest can be acquired by third persons in the subject- 
matter thereof, as against the plaintiffs title,” is very 
broad, we are satisfied that it should be construed with 
reference to the pre-existing equity rule, which it evidently 
intended to adopt, and the obyious reason and principle 
behind it. To hold that no one could acquire rights by 
adverse possession or under tax sales pending a protracted 
litigation by creditors’ bill or suit to quiet title would be 
most unfortunate in its results. 

We therefore recommend that the order appealed from 
be reversed, and the application for the writ of assistance 
dismissed. 


BaRnES and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the order of the district court is reversed and the 
application for a writ of assistance is dismissed. 


REVERSED AND DISMISSED. 


Nore.—-Writ of Assistance.—Use.—Loss by Laches.—Appeal.—A writ of 
assistance is a writ issuing out of chancery in pursuance of an order, 
commanding the sheriff to eject the defendant from certain lands 
and to put the plaintiff in possession. Bruce v. Honey, 18 Ill., 67. This 
remedy is founded on the general principle that a court of equity, 
when it can do so justly, will carry its own decrees into full execu- 
tion, without relying on the co-operation of any other tribunal. 
Beatty v. De Forest, 27 N. J. Eq., 482, 483. It can issue only against 
parties to the decree. Howard v. Kailroad Co., 101 U. S., 837. The 
right to it may be lost by laches. Hooper v. Yonge. .9 Ala., 484. Its 
issue is largely discretionary. Hooper v. Yonge, supra.—w. F. B. 


BELLE ROBERTSON V. JOSEPH B. BROOKS ET AL. 
FILep SEPTEMBER 18, 1902. No. 12,134. 
Commissioner’s opinion, Department No. 3. 


1, Foreclosure: First Mortecacr: SEcoNnD MorTGAGE: SERVICE BY PUB- 
LicatTion: SALE: Surpius: LIEN-HOLDER: OWNER oF EQUITY OF 
REDEMPTION. On foreclosure of a first mortgage a second mort- 
gagee was made a party and served by publication only. She 
did not appear in the action, and the decree barred her equity 
of redemption. On a sale under the decree there remained a 
surplus after paying the costs and the amount found due on 
the first mortgage. Held, following Moss v, Robertson, 56 Nebr., 
744, that the lien of the second mortgage was transferred from 
the land to the surplus, and that the holder of the second mort- 
gage was entitled to such surplus as against the owner of the 
equity of redemption. 


2. Second Mortgagee: LIEN ON SuRPLUS: JUDICIAL DETERMINATION: 
ConveErSION: LimirarTion. Under the facts above stated, while 
the second mortgagee had a lien on the surplus, her right to 
demand possession thereof did not accrue until her mortgage 
was foreclosed and the amount due thereon judicially deter- 
mined, and the statute of limitations would not commence to 
run in favor of those who had wrongfully converted the fund 
until such foreclosure was had. 
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Error from the district court for Pawnee county. 
Tried below before Lerron, J. Reversed. 


John B. Raper, for plaintiff in error. 
Story & Story, contra. 


DuFFIE, C. 

The plaintiff in error brought this action in the district 
court for Pawnee county to recover from, Joseph B. Brooks, 
clerk of the district court for said county, and the other 
defendants, certain moneys paid to Brooks by the sheriff, 
being the surplus arising from a sale of real estate made 
on mortgage foreclosure, and upon which the plaintiff 
had a lien by virtue of a second mortgage. Brooks, the 
clerk, paid the money to Story Bros., attorneys for the 
defendant Moss, the owner of the equity of redemption of 
the mortgaged premises, and these attorneys paid over the 
money to their client. Moss made default, and judgment 
was entered against him for the full’ amount claimed. 
Brooks and Story Bros. answered, setting up, among other 
defenses, the statute of limitations, and judgement was en- 
tered in their favor dismissing the plaintiff's petition. The 
plaintiff filed a motion for a new trial, which the uncon- 
tradicted evidence discloses was filed with the clerk at 
4:30 o’clock on the afternoon of June 22, 1900, and the 
same evidence discloses that the court had adjourned at 
1 o’clock P. M. of the same day. A motion was made to 
strike the motion for a new trial from the files, which was 
overruled by the court, to which the defendants took an 
exception, and prepared and had allowed a bill of excep- 
tions, which is presented in the record in this case. Sec- 
tion 316 of the Code of ‘Civil Procedure provides that “the 
application for a new trial] must be made at the term the 
verdict, report, or decision is rendered, and, except for the 
cause of newly discovered evidence material for the party 
applying, which he could not with reasonable diligence 
have discovered and produced at the trial, shall be within 
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three days after the verdict or decision was rendered, un- 
less unavoidably prevented.” There is nothing in the mo- 
tion disclosing a reason for a delay beyond the term in 
filing it, and for this reason the court erred in not striking 
the same from the files or overruling the same as not being 
filed during the term. In Nelson v. Farmland Security 
Co., 58 Nebr., 604, a special term of the district court was 
convened in Dawes county on the 27th of September, 1898. 
The term adjourned the same day. A. motion for a new 
trial in a case disposed of during the term was filed on the 
29th of September, 1898. This court held that the motion 
should either be stricken from the files, or overruled as 
being filed out of time. 

Because the motion was not filed during the term, and 
no excuse shown for the delay, we can examine only the 
third assignment of error, which is as follows: “Because 
the pleadings show that plaintiff is entitled to recover 
against the defendants in error and each of them.” If the 
plaintiff’s petition states a cause of action, and the answer 
of the defendants fails to set forth facts constituting a de- 
fense, judgment should have gone for the plaintiff upon 
the pleadings, and a motion for a new trial was unneces- 
sary to raise the question in this court. A brief statement 
of the facts alleged in the plaintiff’s petition is the follow- 
ing: Prior to February 8, 1892, Belle Robertson was the 
owner of lots 1 and 2, block 10, in the village of Du Bois, 
and had made a mortgage thereon to one James M. Storm. 
Afterward she sold the lots to Melissa BE. and Isaac E. 
Groom, who made to her a second mortgage thereon to 
secure a part of the purchase price. Thereafter, and on 
February 8, 1892, Storm commenced an action to foreclose 
his mortgage, making Belle Robertson, J. H. Robertson, 
Melissa E. Groom, Isaac E. Groom, and other parties, de- 
fendants thereto. Pending this action Groom sold the 
lots to Randolph Moss, one of the defendants. In his peti- 
tion of foreclosure Storm alleged that Belle Robertson was 
the owner of a mortgage upon the premises, the amount of 
which was unknown. Service of summons in that action 
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was had on Mrs. Robertson by publication, she apparently 
having removed from the state after her sale of the lots to 
Groom. A decree of foreclosure was entered on April 29, 
1892, and a sale of the mortgaged premises ordered, with 
directions to the sheriff to bring the proceeds of the sale 
into court. Mrs. Robertson did not appear in the action 
but made default. The-lots were sold for more than suffi- 
cient to satisfy the plaintiff’s mortgage, leaving a surplus, 
which is the subject of this controversy. Pursuant to the 
order of the court made in its decree of foreclosure, this 
surplus was paid by the sheriff to the clerk, Brooks, who, 
on the 25th of April, 1893, without any order from the 
court, paid the same over to Story & Story, attorneys for 
Moss, he claiming the right thereto as the owner of the 
equity. Afterward, and on the 14th of September, 1893, 
Mrs. Robertson applied to the court to have the decree of 
foreclosure opened, and to be let in to foreclose her mort- 
gage. The court granted said application, and on April 13, 
1895, rendered a decree that she have and recover the sum 
of $229.25, the surplus from the sale remaining after pay- 
ing the Storm mortgage. Moss applied and was allowed 
to become a party defendant in this proceeding, and he 
took an appéal from the decree entered. A full statement 
of the facts, together with the opinion of the court affirm- 
ing the decree, will be found in the 56th volume of the 
Nebraska reports. See Moss v. Robertson, page 774. 
The defendants, in their answer, did not deny any of the 
facts above set out, but they seek to avoid liability upon 
the ground that by her failure to appear in the Storm fore- 
closure suit and assert her rights under her mortgage, Mrs. 
Robertson was barred and foreclosed, not only of all in- 
terest in the mortgaged premises, but in any surplus that 
might remain after satisfaction of the Storm mortgage. 
This court held to the contrary on the appeal above re- 
ferred to. Moss v. Robertson, supra. They also allege 
that it was the custom of the district court for Pawnee 
county to pay to the owner of the equity any surplus 
remaining from a sale of the mortgaged premises. They 


VOL. 65] SEPTEMBER TERM, 1902. 803 


Robertson v v. Brooks, 


further allege that the payment of the surplus by the 
sheriff to the clerk was made, not as a payment into court, 
but that the clezk, in receiving said money, acted only as 
the agent of the sheriff, and that he did not hold the money, 
in his official capacity. They further plead the statute of 
limitations, alle zing that Brooks paid the money to Moss, 
or to Story & ‘Story, his attorneys, on the 25th day of 
April, 1893, while this action was not commenced until 
the 12th of April, 1899. On the appeal in Joss v. Robert- 
son, supra, it was held that “upon the sale of the land un- 
der the lien of the prior mortgage the lien of the junior 
mortgage was shifted from the land to the surplus of the 
proceeds after satisfaction of the amount of the mortgage,” 
and that “the second mortgagee will take a surplus of the 
proceeds of a sale under the first mortgage in preference 
to the mortgagor.” This is undoubtedly the correct rule. 
By being made a party to the foreclosure of the Storm 
mortgage, Mrs. Robertson was barred and foreclosed of 
all interest in the land, and the lien of her mortgage was 
shifted from the land to any surplus that might remain 
after satisfying that mortgage. This, however, did not 
entitle her to the money without an order or decree of 
court. Until the amount due upon her mortgage was as- 
certained in some proper proceeding, she could no more 
assert a claim to the surplus remaining in court than she 
could to the land itself before foreclosure proceedings had 
and sale made. Her right to this surplus had to’be deter- 
mined by the court, and her right to maintain an action 
for its possession or its conversion could date only from 
the date of the order of the court awarding it to her. This 
being so, the statute of limitations would not commence to 
run until her right to the fund was established, and, as we 
have seen, the decree of court awarding her this fund was 
passed April 13, 1895, while action was commenced on the 
12th of April, 1899, and the bar of the statute had not in- 
terposed to defeat her claim. 

We do not think it necessary to inquire whether the 
clerk received this money from the sheriff in his official 
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capacity or as agent for the sheriff. If he received it in 
his official capacity as clerk of the district court, he and 
his bondsmen would be liable for a wrongful disbursement 
of the fund, and such action would not be barred under 
ten years. If he received it as agent of the sheriff, and paid 
it to the wrong party, we think that under the authority of 
Cook v. Monroe, 45 Nebr., 349, he is also liable. In that 
case it was held that “one who interferes with personal 
property not his own, at the instance and request or by 
the authority of another who is not the owner of the prop- 
erty or authorized to act, is a wrongdoer and, as such, 
liable to the owner of the property for his wrongful act.” 
In the present case even the plea of innocence and igno- 
rance of the plaintiff’s rights is not interposed. All the 
defendants undoubtedly had knowledge of Mrs. Robert- 
son’s mortgage. Having knowledge of her mortgage, they 
are charged with knowledge of the law which made her 
mortgage a lien upon the fund which they paid over to 
Moss, and are liable for the damages which she has suf- 
fered on account of their interference with and disposition 
of that fund. 

The judgment of the district court is erroneous, and we 
recommend that it be reversed and the case remanded, 
with directions to enter a judgment in favor of the plain- 
tiff against all the defendants for the sum of $229.25, with 
interest at seven per cent. from April 13, 1895, together 
with the costs of this action. 


AMES AND ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the case remanded, with directions to enter a judgment 
in favor of the plaintiff against all the defendants for the 
sum of $229.25, with interest at seven per cent. from April 
13, 1895, together with the costs of this action. 


RevERSED AND REMANDED. 
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MELVIN G. HUBBARD V. STATH OF NEBRASKA. 
FILED OcToBEr 9, 1902. No. 12,660. 


1. Criminal: Practice: Tue To PREPARE FoR TRIAL: DELAY For DE- 
Lay’s SAKE. Every person accused of crime should be afforded 
reasonable opportunity to marshal his witnesses and prepare 
for trial, but mere procrastination—delay for delay’s sake— 
should not be tolerated. 


2. Motion for Continviance: ABSENT WITNESS. The denial of a motion 
for a continuance in order to secure evidence is not reversible 
error where it appears that the testimony of the absent witness 
would be either false or immaterial. 


3. : ABUSE OF DISCRETION: SHowinc. The refusal of the 
district court to suspend for an indefinite time the trial of a 
criminal case to enable the defendant to procure the attendance 
of a witness is not, in the absenve of a showing of diligence, 


an abuse of judicial discretion. 


4, Flight From Justice: DmicENcE. An accused person fleeing from 
justice after arraignment and before trial is not employing the 
kind of diligence contemplated by the law governing continu- 
ances. : 


5. Suppressing Evidence: STIFLING PROSECUTION: FLIGHT: UNFAVOR- 
ABLE INFERENCES. An attempt to suppress evidence, to stifle the 
prosecution, and to prevent a trial by flight beyond the jurisdic- 
tion, are circumstances from which unfavorable inferences may 
be drawn against the defendant in a criminal case. 


Error from the district court for Knox county. Tried 
below before Boyp, J. A/firmed. 


Jefferson H. Broady, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
for the state. 


SULLIVAN, C. J. 


The defendant, Melvin G. Hubbard, having been con- 
victed of statutory rape, seeks by this proceeding a re 
versal of the sentence imposed upon him. The information 
is in two counts and charges two distinct offenses; one 
committed in June, and the other in September, 1901. The 
preliminary examination was held October 4, 1901, and 
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the information was filed on the 15th of the same month. 
Four days later the trial was commenced. Before the jury 
was impaneled defendant demanded a postponement of 
the trial on the ground that he had not had sufficient time 
for preparation, and his counsel now insists that the prose- 
cution was pressed forward to a conclusion with unseemly 
and unprecedented haste. It must be admitted that the 
case was disposed of with unusual dispatch, but that of it- 
self is not sufficient to vitiate the sentence. Criminal jus- 
tice is supposed to be leaden-heeled, but we have never un- 
derstood that the leaden heel was indispensable. Every 
person accused of crime should be afforded reasonable op- 
portunity to marshal his witnesses and prepare for trial, 
but mere procrastination—delay for delay’s sake—should 
not be tolerated. 

The contention that the defendant was, by the refusal 
of the court to grant a continuance, deprived of material 
evidence has absolutely no basis in the record. Most of the 
testimony of the absent witnesses would have been plainly 
immaterial, and the remainder, according to the defend- 
ant’s own evidence, would have been false. 

After the state had rested its case the defendant, by affi- 
davit, informed the court that Ed Craig, a material wit- 
ness, was within reach of process, and asked a suspension 
of the trial long enough to procure his attendance. The re- 
fusal of the court to grant this request is assigned for error. 
In our opinion the ruling was not an abuse of the discre- 
tionary power vested in the court. It does not appear by 
direct averment or by inference from the facts stated that 
any effort was made before trial to secure the personal 
attendance or testimony of Craig. There is no showing of 
diligence. Evidently the object and endeavor of the de- 
fendant after the preliminary examination were not to 
prepare for trial, but to avoid a trial. Instead of pursuing 
witnesses, he was fleeing from justice. Besides it does not 
appear at all probable that Craig could be found by the 
sheriff. The only information as to his whereabouts 
vouchsafed by the defendant was that he was somewhere 
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within the jurisdiction of the court. That might mean 
that he was in Knox county or any other county in the 
state. “An affidavit for a continuance, on account of ab- 
sent witnesses, which fails to show that either their per- 
sonal attendance or testimony will probably be obtained, 
if time is granted, is insufficient.” Polin v. State, 14 Nebr., 
540; McClelland v. Scroggin, 48 Nebr., 141. 

The contention that the verdict is not sustained by suffi- 
cient evidence must be overruled. The prosecutrix testi- 
fied directly and unequivocally to the commission of the 
criminal acts charged in the information. Her testimony’ 
is not intrinsically improbable, and it is supported by cir- 
cumstances to which the jury were justified in attaching 
great weight. The evidence shows that the defendant for- 
feited his recognizance, and it tends to show that he was a 

. fugitive from justice. He went to Sonth Dakota, regis-. 
tered at a hotel under an assumed name, and was at his 
own request assigned to a room in the barn. He fled from 
the officer who pursued him and took shelter under a 
freight car. On one occasion he declared that a trial 
meant for him a term in the penitentiary. He also de- 
clared that he would rather blow his brains out than re- 
turn to Nebraska. The evidence further tends to show 
efforts on his part to suppress evidence and stifle the prose- 
cution. All of these circumstances have some probative 
value; they tell against the defendant, and some of them 
are strongly indicative of conscious guilt. Mr. Hubbard 
had, we think, a fair trial, and no serious doubt about the 
correctness of the result is entertained by any member of 


this court. The judgment is 
AFFIRMED. 


Nore.—Flight From Justice as Evidence of Guilt. In Krum v. State, 
19 Nebr., 728, the learned judge who wrote the opinion discusses at 
some length a tender of proof made on behalf of the state as though 
it were an assignment of misconduct on the part of the district 
attorney. Anyone who will look at the original record on file in 
the clerk’s office,—which the learned judge evidently did not exam- 
ine with care,—will find that the district attorney took exceptions 
which he sought to have passed upon concurrently with error pro- 
ceeding prosecuted by the prisoner.—W. F. B. 
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P. Coursry RicHarps v. State OF NEBRASKA. 


Finep OcroBer 9, 1902. No. 12,733. 


7 


Information: ‘Titr Worp “FELONIOUSLY.” The word “feloniously” 
can serve no practical purpose in an information charging all 
the essential elements of a felony. 


2. : : Reason For RuLE. It was thought in ancient times 
to be a wholesome rule to require the pleader to show by the 
use of the word “feloniously,” as an appellative term, the 
grade of the offense charged, but the reason for the rule 
and the rule itself have ceased to exist. 


we 


. Immaterial Change in Title to Bill. An immaterial change in 
the title to a bill, whenever made, is without legal effect. 


+ 


Original Code: MEAntnG or TERM. The words “original Code,” 
when used in the title to a bill providing for the amendment 
and repeal of a section of the general law relating to crimes, 
should be construed as referring to the Code of 1873 and 
not to the abrogated Code of 1866. 


or 


Reading of Bill: Ipenriry or Tirtr. A defect or imperfection 
in the title of a legislative bill may be corrected by amendment 
at any time before the bill is put upon its passage. The consti- 
tution does not require that every bill shall be read at large on 
three different days in each house of the legislature under 
an. exactly identical title. 


3. Criminal Code: AcTt or 1887: Sunsecr: T1irLeE. The act of 1887 
amending section 12 of the Criminal Code contained but one 
subject and that subject was clearly expressed in the title. 


> 
2 


=~ 


. Legislation: TirtE: CrmmNnxat Copr. The legislation embraced in 
“the said act of 1887 was within the title to the act of 1873, 
providing for the establishment of a Criminal Code, and was 
germane to section 12 of the last-mentioned act. 


8. Reference to Wrong Section. The purpose of the legislature, 
by the act of 1887, aforesaid, to amend and repeal section 12 
of the Criminal Code, is not rendered doubtful by the reference 
to section 11 in the repealing clause. 


R=) 


. Amendment of Criminal Code. The act of 1895 amending section 
12 of the Criminal Code was constitutionally adopted,’ and is 
a valid law. 


10. Old Age: DeEvotTIon To Country: Rapr. Neither old age nor 
devotion to country in time of peril, can be regarded as a 
complete disproof and refutation df the charge of rape. 


11. Evidence: VeErpicr. Evidence examined, and held sufficient to 
sustain the verdict. 
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ERROR from the district court for Lancaster county 
Tried below before Hotmss, J. A/firmed. 


R. D. Stearns, Lorenzo W. Billingsley, Robert J. Greene 
and Richard H. Hagelin, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
for the state. 


SULLIVAN, C. J. 


On an information charging statutory rape, the defend- 
ant, P. Coursey Richards, was tried, found guilty and sen- 
tenced to imprisonment in the penitentiary for a period of 
twelve years. 

One of the assignments of error upon which he relies for 
a reversal of the sentence is that the information is fatally 
defective because it fails to allege that the act in question 
was feloniously done. In our opinion the omission is not 
deadly. The facts pleaded show with clearness and legal 
precision the commission of a crime. They show that the 
defendant had sexual relations with his stepdaughter, he 
being at the time over, and she under, the age of 18 years. 
Nothing further was necessary to charge a violation of 
section 12 of the Criminal Code. The word “feloniously,” 
if it had been introduced into the information, could serve 
no practical purpose. Its use would, it is true, have the 
sanction.of custom, but not of utility or positive law. It 
might perhaps indicate that the act was criminal, and that 
in England, by the common law, a forfeiture of lands and 
chattels would follow conviction ; but the criminality of an 
act does not depend upon the pleader’s characterization of 
it, and the office of indictment or information is not to in- 
struct either the defendant or the court in the history of 
English jurisprudence. It was thought in ancient times to 
be a wholesome rule to require the pleader to show by the 
use of the word “feloniously,” as an appellative term, the 
grade of the offense charged in the indictment (1 Bishop, 
Criminal Procedure, 535), but that view is, we suppose, no. 
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longer entertained by any one. The reason for the rule 
does not seem at this day to have been sound, or even 
plausible; but such as it was, it has ceased to exist, and in 
this state the rule itself has been swept away by section 
412 of the Criminal Code, which declares that no indict- 
ment shall be deemed invalid “for want of the averment of 
any matter not necessary to be proved, nor for any other 
defect or imperfection which does not tend to the preju- 
dice of the substantial rights of the defendant upon the 
merits.” All the elements of the offense of which Richards 
was convicted having been alleged in the information, we 
are not able to see how he could have been prejudiced by 
the omission of the word “feloniously.” As supporting our - 
conclusion upon this point we refer to Wagner v. State, 48 
Nebr., 1; State v. Setter, 57 Conn., 461, 466; Mitchell v. 
State, 42 Ohio St., 383, 386; 1 Bishop, Criminal Procedure, 
535; Wharton, Criminal Pleading & Practice, 260. 
Another ground upon which defendant claims a reversal 
of the sentence is that the acts of 1887 and 1895 amending 
section 12 of the Criminal Code were not adopted in ac- 
cordance with constitutional procedure, and are therefore 
void. The contention of counsel for Richards is that the 
bill for the amendatory act of 1887 was not read in the 
house of representatives on three different days with the 
identical title that it bore at the time of its introduction. 
It appears from the house journal that the bill in question, 
Senate File No. 10, was first read on January 20 under the 
title “A bill for an act for the protection of girls under the 
age of fifteen years, and to amend section 12 of chapter 4 
of the original Code, and repeal said original section.” 
On the following day it was, according to the journal, 
again read under the title “A bill for an act for the pro- 
tection of girls under the age of fifteen years, and to amend 
section 12 of chapter 4 of the Criminal Code of the Com- 
piled Statutes of Nebraska, and to repeal said original: 
section.” This is the title which the bill bore during the 
whole of its subsequent history. The argument of defend- 
ant’s counsel proceeds on the assumption (1) that the 
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change in the title was a substantial one, and (2) that 
every bill must be read at large on three different days in 
each branch of the legislature under an exactly identical 
title. Both assumptions are unwarranted. The original 
Code referred to in the title to the bill as it was first read 
was the Code of 1873, and not the Code of 1866, which 
every one understood had been repealed. It is preposter- 
ous to suppose that the legislature was undertaking by 
the adoption of the bill known as Senate File No. 10 to 
amend and repeal a notoriously non-existing law. But if 
the house amended the title to Senate File No. 10, or if it 
adopted an unauthorized alteration of the title, it did so 
in the exercise of an undoubted right. It has never been 
held by this court, nor, we believe, by any other, that it is 
not competent for the legislature to correct defects or im- 
perfections in the title of a bill at any time before the bill 
is put upon its passage. The constitution requires that 
the subject of a bill shall be expressed in its title, but no 
law has ever been annulled because it passed through some 
of the earlier stages of legislation under an imperfect title. 
The title is amendable as well as the body of the bill, and . 
it is in accordance with accepted canons of legislative pro- 
cedure to amend it at any time before final action is taken. 
Binz v. Weber, 81 Ill., 288; Attorney General v. Rice, 64 
Mich., 385; Milwaukee County v. Isenring, 109 Wis., 9. 
A further argument against the validity of the act of 

1887 is that it contained more than one subject, was 
broader than its title, not germane to the title of the orig- 
inal act, and in some of its provisions extrenvely uncertain.. 
These objections may be briefly disposed of. The original 
act was entitled “An act to establish a Criminal Code.” 
Section 12 defined the crime of rape, and differed from the 
present law on that subject only with respect to the age 
limit. The act of 1873 was constitutionally adopted, and 
is, in its general scope and reach, a valid law. Whatever 
might have been originally made a part of that law may 
at any time be ingrafted upon it by legislation professing 
to be amendatory. Webster v. City of Hastings, 59 Nebr., 
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563, and cases there cited. The act of 1887 was obviously 
within the title to the act of 1873 and it was, of course, 
germane to section 12 of the latter act. It might, there- 
fore, have been constitutionally enacted under a title de- 
claring that its object and purpose’ was to amend section 
12 of the Criminal Code. The title chosen by the legisla- 
ture is tautological, but it is otherwise faultless. In it the 
subject of legislation, though needlessly amplified by repe- 
tition, is clearly expressed. The alleged uncertainty in the 
act of 1887 is found in the repealing clause, which declares 
“that said original section 11 herein amended shall be, and 
the same is hereby, repealed.” The intention of the legis- 
lature, which is to be ascertained from a view and consid- 
eration of the whole law, is, in our judgment, clear and cer- 
tain. It is beyond question that the second section of the 
act was intended to repeal the law which it was the de- 
clared purpose of the first section to amend. In providing 
for the repeal of the amended section, in obedience to the 
mandate of the constitution, the legislature made a verbal 
error, which produces no ill effect because it does not tend 
in the slightest degree to render doubtful or obscure the 
legislative purpose and intent. You may reject the 
numeral term as a mere redundancy, and no shadow of 
ambiguity will remain. Having shown that the act of 
1887 is valid, it will not be necessary to consider the argu- 
ment which counsel have advanced on the assumption that 
the act of 1895 (Session Laws, 1895, ch. 74), was an at- 
tempt to amend a non-existing law. 

The only question remaining for consideration is 
whether the jury were justified on the evidence in return- 
ing a verdict in favor of the state; and this question, after 
a very careful reading of the bill of exceptions, we answer 
in the affirmative without doubt or hesitation. The de- 
fendant, as his counsel insistently point out, is old, and 
has rendered some service to the nation, but these facts 
do not conclusively rebut the persuasive proofs of guilt 
brought forward at the trial; they are not necessarily 
characteristic of innocence and virtue. Age does not al- 
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ways chasten the soul, nor does devotion to country in 
time of peril insure obedience to her laws in times of peace. 
Although there is in this case no direct and positive proof 
of the corpus delicti, it is, we think, established by circum- 
stantial evidence of the most cogent and convincing kind. 
The prosecutrix was, according to the evidence adduced 
by the state, debauched repeatedly by the defendant at 
his office in the city of Lincoln. He professed to be giving 
her medical treatment, and she, being a child only 12 years 
of age, believed his representations and submitted inno- 
cently to his embraces. In the course of time she became 
afflicted with a venereal disease, and the defendant was 
then taxed with the crime for which he has been tried and 
convicted. He at first stoutly asserted that he was inno- 
cent, but later on admitted that if he should be arrested 
and tried, he would be sent to the penitentiary. He de- 
clared that he wanted to get off the earth, and took a dose 
of Jandanum with the intention of ending his existence. 
The poison, however, not proving effective, he at once sold 
out his business and fled in the night from the city., He 
traveled on foot under an assumed name, and when ar- 
rested in Missouri denied his identity. At his office were 
found venereal remedies and appliances for their use. At 
the trial he denied in general terms that ghe had ever had 
sexual relations with the prosecutrix, but he did not deny 
her detailed account of the strange and stealthy method 
employed in giving her medical treatment. A denial of 
guilt in broad terms without denial or explanation of the 
conduct imputed to him by the prosecutrix can, we think, 
be regarded as little better than a confession. 

The verdict is supported by sufficient evidence and the 


judgment should be, and is, 
AFFIRMED. 


Nore.—Criminal Pleading.—Felonice.—In the ancient indictment, 
proditorie indicated treason, and felonice telony; and where neither 
word appeared the offense was a misdemeanor. Starkie, Criminal 
Pleading [2d ed.], 74, 75. Mr. Bishop says that reason just as 
much requires it in the statutory as in the common-law crime. 
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Criminal Procedure, 535. And the following American cases hold 
the adverbial allegation “feloniously” necessary and its omission 
fatal. Edwards v. State, 25 Ark., 444, 445, Mott v. State, 29 Ark., 
147, 148 [These two cases ure in apparent conflict with an earlier 
decision of the same court. State v. Uldridge, 7 English, 608.]; Sovine 
v. State, 85 Ind., 576, 577 [This case held that the information 
might have been cured by amendment.]; Wile v. State, 60 Miss., 260— 
held fatal on motion to quush; the reason given was that. the 
offense charged was a misdemeanor at common law, raised to a 
felony by statute, and the misdemeanor was merged in the felony; 
Jane v. State, 3 Mo., 61-—several times reaffirmed; Mears v. Common- 
wealth, 2 Grant [Pa.], 385; Cain v. State, 18 Tex., 387—in which the 
rule is strenuously held, but squarely overruled (without any 
allusion to the original case) in Posey v. State, 32 Tex., 476; Randall 
v. Commonwealth, 24 Gratt. [Va.], 644. 

Contra: People v. Parsons, 6 Cal., 487—reaffirmed with a protest 
by Murray, C. J., in People v. Olivera, 7 Cal., 403, 404; Tilly v. State, 
21 Fla., 242—adverb “burglariously” held unnecessary in charging 
burglary; Miller v. People, 2 Scam. [Ill.], 233, substantially reaffirmed 
in Quigley v. People, 2 Scam., 301 [These last two cases are under a stat- 
ute abrogating the common-law rule]; Durand v. People, 47 Mich., 
332; State v. Felch, 58 N. H., 1. In Tennessee the indictment without 
a felonice is good by statute.—W. F. B. 


STATE OF NEBRASKA V. JOHN H. LOCHNER. 
FILep OcToBER 9, 1902. No. 12,594, 


Malfeasance in Office: MINISTERIAL OFFICER: MEMBER OF SCHOOL 
Boarp: CRIMINAL CopE. A member of @ board of education 
of a school district in a city having a population of over 
fifteen hundred, organized under the provisions of subdivision 
14, chapter 79, of the Compiled Statutes, is a ministerial officer 
within the meaning of the term as used im section 180 of 
the Criminal Code, providing for the punishment of certain 
public officers for malfeasance in office. 


Error from the district court for Douglas county. 
Tried below before Baxter, J. John Henry Loechner in- 
dicted for malfeasance in office; demurrer to indictment; 
demurrer sustained; state brings error; exceptions of 
county attorney sustained. Haceptions sustained. 


VOL. 65] SEPTEMBER TERM, 1902. 815 


State v. Loechner. 


George W. Shields, Elmer EH. Thomas and Harry H. 
Burnam, for the state. 


Ed P. Smith, contra. 


HOoLcoms, J. 


This cause comes here for review on exceptions by the 
county attorney to an order of the district court sustain- 
ing a demurrer interposed by the defendant to an indict- 
ment returned against him by the grand jury charging him 
with the offense of malfeasance in office. The defendant, 
Loechner, was a member of the board of education of the 
school district of South Omaha, Douglas county, Nebraska. 
In the indictment it is charged that he “unlawfully, will- 
fully, and corruptly, as such member of said board of edu- 
cation, caused to be given away out of the funds of said 
school district aforesaid, to Ed Munshaw & Co., a copart- 
nership, the sum of $100, of the value of $100 the money 
of the said school district aforesaid, without any consid- 
eration therefor.” The indictment was demurred to on 
the grounds that “the facts stated in said indictment and 
the charges contained therein and in each and every count 
thereof are not sufficient to constitute an offense against 
laws of the state of Nebraska,” and that “this defendant as 
a member of the school board of the city of South Omaha 
is not a ministerial officer, and therefore can not be placed 
on trial for malfeasance in office.” 

The offense charged in the indictment returned by the 
grand jury is defined by section 180 of the Criminal Code, 
and the specific reason for the interposition of the demur- 
rer is found in the second paragraph thereof, above quoted. 
It is insisted that the defendant, as a member of the board 
of education of the school district of South Omaha, is not 
a ministerial officer within the meaning of the term as 
used in section 180 of the Criminal Code, above referred to. 
That portion of the section material to the present inquiry 
reads as follows: ‘Any clerk, sheriff, coroner, constable, 
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county commissioner, justice of the peace, recorder, county 
surveyor, prosecuting or district attorney, or any minis- 
terial officer, who shall be guilty of any palpable omission 
of duty, or who shall willfully or corruptly be guilty of 
malfeasance or partiality* in the discharge of his official 
duties, shall be fined,” etc. While several different offi- 
cers are specifically enumerated in the foregoing section 
against whom the penalties of the statute are visited for 
violating its provision, the office held by the defendant as 
a member of the school board is not included in the enu- 
meration, and, unless his office is of such character as to 
bring him within the classification included within the 
phrase, “or any ministerial officer,” the demurrer was 
rightly sustained, and the defendant can not be held to 
answer for violating the provisions of this section of the 
Criminal Code. The question, therefore, presented to us 
for determination, is whether the defendant, as a member 
of the board of education of the city of South Omaha, in 
the performance of his duties as such, may properly be 
said to be a ministerial officer within the meaning of the 
words as used in the section of the Criminal Code hereto- 
fore quoted. In the presentation of the case the state in- 
sists that the defendant, as a member of the board of edu- 
cation, is a ministerial officer within the meaning of the 
criminal statute; while defendant’s counsel is content to 
argue that defendant does not belong to this particular 
class of officers, without any attempt to point out the class 
to which he does belong. It may, we think, be fairly said 
that the legislature intended, after specifically enumerat- 
ing the several officers mentioned, by the use of the words 
“or any ministerial officer,” to include within the latter 
classification all officers who are properly designated 
and included in the word “ministerial” as contradis- 
tinguished from other recognized divisions of offices into 
classes such as judicial, legislative and executive. The 
import of the words obviously indicates an intention on 
the part of the legislature, aside from the officers enumer- | 

*This reads “partially” in the statute, but is a’ patent error. 
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ated, to broadly cover, comprehend, and include all officers 
properly denominated ministerial in the general classifi- 
cation of public offices. Like all criminal statutes, the 
language is not to be broadened or extended by construc- 
tion so as to include within its terms offenses, or a class of 
persons against whom the statute operates, not fairly war- 
ranted by the language used. In this connection, attention 
may properly be called to the provisions of section 251 of 
the Criminal Code, which are quite pertinent to a correct 
understanding and construction of the section under con- 
sideration. It is there said: “This Code and every other 
law upon the subject of crime which may be enacted shall 
be construed according to the plain import of the language 
in which it is written without regard to the distinction 
usually made between the construction of penal laws and 
laws upon other subjects, and no person shall be punished 
for an offense which is not made penal by the plain import 
of the words, upon pretense that he has offended against 
its spirit.” Mempers of a board of education in cities and 
towns, like school district officers, are undoubtedly public 
officers, and must come within some of the recognized defi- 
nitions of the different classes in which such officers are 
usually divided. In a general way it may be said that the 
affairs of state government and the method of administer- 
ing its laws are divided into three distinct branches,— 
executive, judicial and legislative; and officers chosen to 
conduct the affairs of government in either of the different 
branches mentioned are easily classified. The judicial 
branch pertains to the administration of justice, the ad- 
judication of controversies, and the interpretation of the 
laws, and, declares the constitution, shall consist of a su- 
preme court, district courts, justices of the peace, police 
magistrates, and such other courts inferior to the district 
court as may be created by law for cities and incorporated 
towns. The defendant clearly is not a judicial officer, and 
that classification may be eliminated. It is equally obvi- 
ous that he does not come within the classification of legis- 
lative officers, who have to do with the enactment of laws, 
59 
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and we need not further consider that branch with the 
view of classifying the defendant as being possibly a legis- 
lative officer. This brings us to those offices which are 
created for the purpose of conducting that branch of gov- 
ernment which, in the general classification we have made, 
is classed as executive. 

At the threshold of the inquiry, we are met with diffi- 
culty because of no very well recognized mark of distinc- 
tion by which to determine the different classes of officers 
belonging to the executive branch of the government. Mr. 
Mechem, in his work on Public Officers, divides public offi- 
cials into the three general classes mentioned, and adds a 
fourth classification, known as ministerial officers. At 
section 655, he says: “This class of officers is known by 
different names. They are sometimes called executive offi- 
cers, sometimes administrative, sometimes ministerial, and 
with slight shades of distinction. But for convenience 
sake, and as may properly be done, they will all be treated 
here under the general head of ministerial officers, and 
there will be included all officers whose duties are wholly 
or chiefly ministerial.” In Throop, Public Officers, sec- 
tion 22, on the sanie subject, quoting from a case decided by 
the United States supreme court, he divides the several 
public officers into three classes, denominated “political,” 
“judicial,” and “ministerial.” Of political offices it is said 
they are such as are not immediately connected with the 
administration of justice, or with the execution of the 
mandates of a superior, as the president or head of a de- 
partment. Twenty-Per-Cent. Cases, 13 Wall. [U. 8.], 568, 
575, 20 L. Ed., 705; Fitzpatrick v. United States, 7 Ct. of 
Cl. [U. S.], 290, 293. Ministerial offices, it is said, are those 
which give the officer no power to judge of the matter to be 
done, and which require him to obey some superior. An 
executive officer, in the proper sense of the term, is one 
whose duties are mainly to cause the laws to be executed; 
such as the president, the governor of a state, or the chief 
executive officer of a city. It pertains to the execution and 
enforcement of the laws by one charged with that particu- 
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lar duty. Says the supreme court of California: An ex- 
ecutive officer is “one in whom resides the power to execute 
the laws.” People v. Hays [Thorne v. San Francisco}, 
4 Cal., 146. On the same subject it is observed by the su- 
preme court of Indiana in a cause brought against the 
governor and others, constituting a state board with cer- 
tain powers and duties: “The duty of the governor, in 
connection with the other officers named in the act, is not 
executive. The executive power of the state is vested solely 
in the governor. Any power or authority vested by legis- 
lation in the governor, together with other officers or per- 
sons, in which they are to have an equal voice with him, 
can not be executive, as he alone is vested with the execu- 
tive power of the state.” Gray v. State, 72 Ind., 567, 578. 
“A ministerial act,” says the same court, “may, perhaps, 
be defined to be one which a person performs in a given 
state of facts, in a prescribed manner, in obedience to the 
mandate of legal authority, without regard to, or the exer- 
cise of, his own judgment upon the propriety of the act 
being done.” Flournoy v. City of Jeffersonville, 17 Ind., 
169, 174. The defendant can not be said to be an execu- 
tive officer within the meaning of that term when used to 
classify the officer or describe the functions chiefly to be 
performed by an officer designated and styled as executive. 
It would be just as permissible to deseribe district school 
officers as belonging to.the executive class. By subdivision 
14 of chapter 79, Compiled Statutes, school districts in 
cities having a population of over 1,500 are declared to be 
bodies corporate, and to possess all the usual powers of a 
corporation for public purposes; and it is provided that 
the board of education shall have exclusive control of all 
the property of the school district for all the purposes 
therein contemplated, and that all schools organized 
within such district shall be under the control of the board 
of education. Provisions are then made as to the powers 
belonging to the board, the duties to be by it discharged, 
and the manner in which the affairs of the school district 
shall be managed and conducted. The members of the 


820 NEBRASKA REPORTS. [ Vou. 65 


State v. Loechner, 


school board are unquestionably regarded l:y statute as the 
servants or agents of the corporation, selected for the 
purpose of conducting and managing its affairs in the 
manner and under the restrictions pointed out by statute. 
They are an administrative body charged with the duty of 
administering the law governing the public schools within 
the city composing the school district of which they are 
officers. It is their duty to administer tke affairs of the 
corpovation as directed by statute in the exercise of such 
powers and authority as are vested in them. Doubtless in 
many instances in the performance of tl.eir duties they 
may exercise a discretion or judgment quasi-judicial in 
character, but this fact alone can not determine the class 
to which they belong, or bring them in the category of 
judicial officers. There is scarcely a ministerial officer but 
that in the performance of some act required to be done 
exercises a discretion quasi-judicial in its nature, and re- 
garding which the act itself can not rightfully be classed 
as ministerial. 

There is a marked distinction between a ministerial act 
or function when considered as an independent transac- 
tion, and the general nature of the office and the functions 
to be performed therein, which, when considered together, 
make the incumbent a ministerial officer. A sheriff is a 
ninisterial officer, and so recognized by all. Yet in a sense 
he is the executive officer of the court, whose duty it is to 
obey and carry into execution its mandates, and all valid 
processes issued therefrom. He also, in the performance 
of his duties, in many instances, must and does exercise 
discretion and judgment of a quasi-judicial nature, but 
this fact alone can not transform him into a judicial offi- 
cer. If ministerial officers can perform nothing but min- 
isterial acts, then it is hard to conceive of such officer, for 
some of the acts of every ministerial officer must require 
the exercise of judgment and discretion, which is the very 
antithesis of a ministerial act. Whether the person is or 
is not a ministerial officer depends, not cn the character 
of the particular act which he may be calied upon to per- 
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form, or whether he exercises judgment and discretion 
with reference to such act, but whether the general nature 
and scope of the duties devolving upon him is of a minis- 
terial character, as distinguished from other classes of 
which we have made mention. Webster defines “minister” 
v. t., “to administer,” and “ministerial” “of or pertaining — 
to ministry or service.” In Worcester “‘ministerial” is de- 
fined as acting at the commands of another, or acting as 
the agent for another, or under superior authority. “Ad- 
minister,” in the Century Dictionary, is spoken of by way 
of illustration, “as, to administer the laws of the govern- 
ment, or a department of government.” In Webster “ad- 
minister” is defined as ministrare, to serve, to menage, or 
conduct, as public affairs; as to administer the govern- 
ment of the state; and in Mechem, Public Officers, sec- 
tion 21, a ministerial officer is defined as one whose duty 
it is to execute tha mandates lawfully issued by his su- 
periors. In Jackson v. State, 57 Nebr., 183, 187, this court 
has used the word “ministerial” as synonymous with the 
word “administrative,” and it seems that the two words 
are so closely allied in meaning that they may be, and fre- 
quently are, usel interchangeably. An administrative offi- 
cer is frequently classed as a ministerial officer, and vice 
versa. Anderson’s Law Dictionary defines “administer” to 
mean “To dispezse, direct the application of; as, to admin- 
ister the law, justice.” Bouvier speaks of “administra- 
tive”* as synonymous with “executive,” a ministerial duty, 
—one in which nothing is left to the discretion. Many of 
the duties devolving upon a member of a board of educa- 
tion are purely ministerial, while others involve acts in 
which judgment and discretion must be exércised. While 
this latter gives to the officer some of the characteristics 
belonging to the judicial, it is altogether clear that such 
acts do not briig the officer performing them properly 
within the clase fieation of judicial officers, and do not de- 
termine the chatacter of the office held by such person. In 
Waldo v. Wallace; 12 Ind., 569, 570, it is said: “A judge 


*See Bouvier, Law Dictionary, article ‘‘Executive Power.” 
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will be not the less a judicial officer because some duties he 
inay have to perform are administrative in character; nor 
will an administrative officer become a judicial officer 
simply because some of his duties may be, to some extent, 
judicial in their character.” In the state of Alabama a 
county solicitor—an office similar to the office of county 
attorney in this state,—was being prosecuted for an offense 
under a statute punishing a ministerial officer for receiv- 
ing a bribe. It was there contended by the defense, as in 
the case at bar, that the defendant was not a ministerial 
officer. The supreme court says: “If a county solicitor is 
not a ministerial officer, it would be difficult, if not im- 
possible, to define his character; all the duties with which 
he is charged pertain to the protection of the state, and the 
general administration of the criminal laws. He attends 
on the grand jury, as their legal adviser; draws the indict- 
ments they may find; prosecutes all indictable offenses, 
and prosecutes or defends any civil action to which the 
state is a party, pending in the circuit court. * * * No 
one of these duties involves executive or judicial functions. 
They are purely ministerial.”* Certainly, the duties of a 
county attorney are no more clearly ministerial in char- 
acter than are those of a member of a school district board, 
or a member of a board of education in school districts in 
cities. There is more latitude and discretion in the dis- 
charge of official duties given the former than the latter. 
A member of the board of education is required to act in 
obedience to the mandates of the law, which guides and 
directs his action in certain channels, and regarding which 
there is left to him no discretion. He must act at the time 
and in the manner prescribed by statute, which defines and 
limits his authority. As to all such matters he is left no 
discretion. He administers the law as he finds it, and dis- 
charges the duties of the office in conformity with the law, 
and not according to his own judgment and discretion. It 
is true that in many of the acts he is called upon to per- 
form he is given a certain latitude or discretion of a quasi- 
= Diggs v. State, 49 Ala., 311, 320. 


VOL. 65] SEPTEMBER TERM, 1902. 823 


State v. Loechner, 


judicial character, but this, as we have seen, does not. take 
him out of the class of ministerial officers, and place him 
in the class denominated judicial. 

The reports of the opinions of this court are numberless 
wherein officers and boards having functions to perform of 
a nature similar to those incumbent on: the defendant as a 
member of the board of education are classed as minis- 
terial or administrative officers vested with certain powers 
requiring the exercise of discretion and judgment of a 
quasi-judicial character, and yet it will not be seriously 
contended, we apprehend, that the idea was ever enter- 
tained by the court or any member thereof, that such offi- 
cers could be properly classed as judicial officers. The 
court has done nothing more than to describe the nature 
of the authority and power possessed by such officers, and 
made no attempt to classify them as belonging to the judi- 
cial department of government. ‘When the law, in words 
or by implication, commits to any officer the duty of look- 
ing into facts, and acting upon them, not in a way which 
it specifically directs, but after a discretion in its nature 
judicial, the function is termed quasi-judicial.” Bishop, 
Non-Contract Law, sec. 786. The author is speaking, not 
for the purpose of classifying officers, but in regard to lia- 
bility for the act performed. He is discussing those acts 
of public officers which lie between the purely judicial and 
the purely ministerial. The quasi-judicial acts are per- 
formed, not by judicial officers,—for their acts in the dis- 
charge of official duties are purely judicial, with possible 
exceptions when they become ministerial,—but by minis- 
terial and other officers not judicial, such acts being in a 
degree and to a certain extent of a judicial nature. The 
ministerial officer may, therefore, very properly be in- 
vested with power and authority of a quasi-judicial char- 
acter without at all affecting the general classification 
into which all civil officers are divided. 

From a careful consideration of the subject in its differ- 
ent aspects, we are constrained to the view, as appears 
- from what has been said, that the defendant belongs to the 
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class of officers denominated “ministerial,” and for that 
reason is included within the fair import of the language 
of the section of the Criminal Code under which the in- 
dictment was found. 

It is urged by the defendant that the question we are 
considering has been decided by the supreme court of 
Washington (State v. Womack, 4 Wash., 19, 29 Pac. Rep., 
939) adversely to the conclusion we have just reached. We 
have given that case careful consideration, and do not re- 
gard it as conflicting with the views herein expressed. In 
that case the prosecution was for an attempted bribery of 
a member of a state board of education, composed of the 
superintendent of public instruction and four other per- 
sons, appointed by the governor, whose duty it was, among 
other things, to adopt a uniform series of text-books for 
the use of the common schools of the state, and to enter 
into a contract with the proper parties to supply the same. 
The criminal statute of that state provided for the pun- 
ishment of bribery or attempted bribery of any executive 
judicial or ministerial officer. The case was considered 
with reference to the question of whether a member of the 
state board of education of that state was an executive 
officer, and it is held that he was such officer charged by 
law with certain executive functions, and that under the 
constitution of that state establishing an executive de- 
partment the executive officers of the state were not lim- 
ited to those therein mentioned. The decision of the case 
hinged on the proposition of whether the officer on whom 
bribery was attempted was an executive officer, as dis- 
tinguished from an administrative or ministerial officer, 
and it was held that he was. In the case at bar, under all 
the holdings and definitions which we have examined, it 
can not be said, we think, that a member of the board of 
education of a school district in a city is an executive offi- 
cer charged with executive functions similar to those per- 
taining to the duties of the office of a state executive board 
of education, as decided by the supreme court of Washing- 
ton. After all, there is a very close relation between the 
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duties and functions to be discharged by executive and 
ministerial officers. In both classes is involved official) 
action of a ministerial character, rather than that belong- 
ing to the legislative or judicial. Officers which may be 
classed as ministerial, it occurs to us, may be regarded as 
in the nature of a subdivision of that class of officers which 
in a general way belongs to the executive branch of gov- 
ernment. French v. State, 29 L. R. A. [Ind.], 113, 119, 41 
N. E. Rep., 2. In the case last cited it is said the consti- 
tution of Indiana divides the powers of government into 
the legislative department, the executive departinent, in- 
cluding the administrative, and the judicial department. 
Our constitution recognizes the same general divisions of 
power, and separates the government into the same de- 
partments. In the case just cited it is said by the court, 
with reference to the character of the office of warden of 
the penitentiary: ‘The only official existing, at the adop- 
tion of the present constitution, having a voice in the con- 
trol, and whose position was by political choice, was a war- 
den, who was chosen by the legislature; and, at the same 
time, the institution was, necessarily, as it is now, one of 
the administrative agencies of the state, falling under the 
executive department of the government. Its management 
was not through purely executive agencies, nor were they 
legislative, and they were in no sense judicial. They were 
of the administrative agencies of the state, subject to exec- 
utive authority only so far as executive duties required the 
laws to be enforced by the governor. Nothing exists in the 
present constitution to change this unity of interest in the 
institution, or to take it from the list of administrative 
agencies of the state.” 

Ministerial officers, while not executive or political 
within the meaning of the words as used by those seeking 
to classify the different civil afficers according to the na- 
ture of the functions performed, are obviously more nearly 
related to the executive than to the legislative or judicial. 
The section of the Criminal Code first quoted includes and 
comprehends within its terms, we are satisfied, all that 
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numerous class of officers which may be described as ad- 
ministrative or ministerial, and who have to do with ad- 
ministering the law in some branch of the state govern- 
ment, and whose duties and authority are defined and 
regulated by statute; and the functions which are to be 
by them performed are in the main ministerial, as contra- 
distinguished from executive, legislative or judicial. The 
exceptions of the county attorney to the fuling complained 
of are well taken, and should, accordingly, be sustained. 


EXCEPTIONS SUSTAINED. 


WILLIAM F. BEcCHEL y. PACIFIC EXPRESS COMPANY. 
FILeEp OcTOBER 9, 1902. No. 11,957. 
Commissioner’s opinion, Department No. 2. 


1, Examining Magistrate: Decision: PRima-Facitz EvipENCE oF 
PROBABLE CausE. The decision of an examining magistrate 
in binding over to the district court a person accused of felony, 
is prima-facie evidence of probable cause for the prosecution, 
but is not conclusive. 


2. Directing Verdict in Malicious Prosecution. In an action for 
malicious prosecution where there is sufficient in undisputed 
evidence to show probable cause, the trial court should direct 
a verdict for the defendant. 


3. Criminal Prosecution: Suspicion: REASONABLE CARE IMCUMBENT 
IN VERIFYING. A person who suspects another of having com- 
mitted an offense is bound to verify his suspicions by such 
inquiry as reasonable care and prudence would suggest under 
the circumstances of the particular case, before beginning a 
prosecution. 


4. Not Bound to Call on Person Suspected for Explanation. Such 
person need not, as a general rule, call upon the person sus- 
pected to give an explanation, especially where there is no 
reason to believe that such explanation would materially alter 
the opinion produced by information already acquired. 


Error from the district court for Douglas county. 
Tried below before ESTELLE, J. Affirmed. 
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Connell & Ives and Edgar H. Scott, for plaintiff in error. 

W. W. Morsman, contra. 

Pounp, C. 

This is an action for malicious prosecution. The district 
court, after a trial lasting three weeks, directed a verdict 
for the defendant; and plaintiff brings error from a judg- 
ment on the verdict so directed. The chief question raised 
is whether there was probable cause for the prosecution. 
In determining this question we have been compelled to 
undertake a protracted and laborious examination of an 
unusually voluminous and involved record. But we do 
not think any useful purpose would be subserved by a 
detailed statement of the numerous and intricate trans- 
actions out of which the prosecution arose. Nor do we 
think it would be just to Mr. Bechel, who has been acquit- 
ted of the charge, to set forth at length a necessarily one- 
sided account of the facts and circumstances which were 
known to the prosecuting witness, and operated to bring 
.about the prosecution. The question now is not whether 
he was guilty, but whether those who charged him with the 
offense which had undoubtedly been committed, at the time 
and under all the circumstances, had probable cause to 
believe him guilty. After a careful review of the evidence 
none of us have any doubt on this score. 

It has been urged that the decision of the county judge 
in binding the plaintiff over to the district court on two 
separate occasions, after two separate hearings, is con- 
clusive that there was probable cause for the prosecution. 
This contention is not without support from respectable 
authorities. But we think the better rule is that the de 
cision of an examining magistrate in binding over to the 
district court a person accused of felony is prima-facie 
evidence of probable cause only. It is not conclusive. Of 
course there is room for a distinction between cases where 
a magistrate has a power of commitment only and those 
in which, as in our practice, the magisirate must adjudge 
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whether there is probable cause. But we do not think this 
preliminary adjudication of that question should be held 
conclusive. Its purpose is merely to determine whether 
the prosecution shall proceed. Its force as evidence may 
be considerable. Unless impeached by showing of fraud, 
collusion or perjury, or a gross misapprehension of law 
by the magistrate, it may be convincing. Yet we do not 
think that the plaintiff should be limited to some such at- 
tack upon the proceeding directly, but that it should be 
treated as prima-facie evidence only, and that want of 
probable cause may be established notwithstanding, by any 
form of competent and sufficient proof. Such is the view 
taken by the weight of authority. oss v. Higon, 46 Kan., 
550, 26 Pac. Rep., 955, 12 L. R. A.,760*; 19 Am. & Eng. 
Ency. Law [2d ed.], 664. Moreover, this court has held 
that even a conviction is not, of necessity, conclusive. 
Nehr v. Dobbs, 47 Nebr., 863; Maynard v. Sigman, 65 
Nebr., 590. 

Granting, however, that want of probable cause may be 
shown notwithstanding commitment by the examining 
magistrate, whether the facts adduced to that end show - 
or fail to show want of probable cause, is a question for 
the court. If there is sufficient in undisputed evidence to 
show probable cause for tle prosecution, the trial court 
should direct a verdict for the defendant. Dreyfus v. Aul, 
29 Nebr., 191; Z'urner v. O’Bricn, 11 Nebr., 108. It can 
not matter that some or many of the facts bearing on the 
issue as to probable cause are in dispute, if there are still 
enough established and undisputed to determine the ques- 
tion in point of law. The facts being determined, the ques- 
tion is one for the court; and if there are enough on which 
to base a determination without leaving anything that may 
be in dispute to the jury, there is nothing for the jury to 
pass upon. We are unanimously of opinion that such is 
the situation in the case at bar. The strongest point made 
on behalf of plaintiff is that the prosecuting witness and 
the oficers of the defendant corporation neglected to go to 

#26 Am. St. Rep., 123. ieee 
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Mr. Bechel before beginning the prosecution and learn his 


version or explanation of the transactions upon which the 
prosecution was founded. Undoubtedly a person who sus- 
pects another of having committed an offense is bound to 
verify his suspicions by such inquiry as reasonable care 
and prudence would suggest, under the circumstances of 
the particular case, before making a complaint. Miller v. 
Chicago, M. & St. P. R. Co., 41 Fed. Rep., 898; 19 Am. & 
Eng. Ency. Law [2d ed.], 661. If he neglects to make such 
inquiry as would be natural and reasonable under the cir- 
cumstances of the case, he is chargeable with notice of the 
facts which such inquiry would have disclosed. Tucker v. 
Cannon, 28 Nebr., 196; Manning v. Finn, 23 Nebr., 511, 
525; Boyd v. Mendenhall, 53 Minn., 274, 55 N. W. Rep., 
45. There may be cases in which it would be necessary, 
under this requirement, to call upon the person suspected 
to give an explanation. But such course need not be taken 
as a general rule. In many cases it would obviously be un- 
reasonable to suppose that any good could result, and un- 
less such an inquiry would be reasonable under the par- 
ticular facts, it is not necessary. Thus one who contem- 
plates proceedings to bind another over to keep the peace 
is not required first to go to such person and inquire as to 
his intentions. Fisher v. Hamilton, 49 Ind., 341. The 
same view must be taken where there is no reason to believe 
that the explanation of the person suspected of a crime, 
when obtained, would materially alter the opinion pro- 
duced by information already acquired. Miller v. Chicago, 
M. & St. P. R. Co., 41 Fed. Rep., 898, 910; Spitzer v. Fried- 
lander, 14 App. D. C., 556, 570. In the case at bar, the 
prosecuting witness was in possession of evidence showing 
that gross irregularities had occurred in the department 
under plaintiff’s charge, which had resulted in the ab- 
straction of large sums of the company’s money; he knew 
that plaintiff, when these irregularities first came to light, 
took no steps to investigate them; he knew that a large 
part of the money taken appeared to have gone into a 
mining venture in which plaintiff was one of the active 
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promoters; he knew that the predecessor of the clerk and 
bookkeeper through whom the money was abstracted had 
been connected with the mining venture as long as he was 
in a position to divert the company’s money, and that the 
change in the company’s office was followed by a corres- 
ponding change in the officers of the mining scheme; he 
knew that the irregularities and false entries were such 
that a very trivial exercise of the supervision which plain- 
tiff might have been supposed to give the affairs of his 
office would have revealed them. What could plaintiff 
have said that would have altered the opinion formed by 
those who investigated the company’s books and acquired 
this information? If he told all that he testified to in this 
case, he would have informed them that he knew one of 
the clerks was a defaulter, but had not disclosed the fact 
because the clerk had promised to adjust the matter with 
the president of the company; he would have disclosed that 
he knew the company’s money was being used by another 
clerk in the mining venture of which plaintiff was the 
head, but that he believed such use was temporary only, 
and that such clerk was making good the abstractions out 
of funds left him by a relative; he would have disclosed 
that he took no apparent pains to ascertain whether the 
clerk, who was receiving a salary of $110 a month, liad any 
independent resources, had any funds left by a relative, or 
was restoring or pretending to restore the large sums which 
he constantly took out. Moreover, he would have had to 
admit that false entries by which these abstractions were 
covered up had passed under his eye more than once. As 
to these, ‘he could have said only that he relied on his 
subordinates, signed the papers they presented, and was 
too much taken up with other work to look below the 
surface. We can not think that these explanations would 
have induced any one to abandon the belief in his guilt 
naturally created by the evidence before the prosecuting 
witness. 
We recommend that the judgment be affirmed. 


BaRNES and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
Npinion, the judgment of the district court is 


AFFIRMED. 


THOMAS BONACUM, BISHOP, APPELLANT, V. LEWIS J. HAR- 
RINGTON, APPELLEE. 


FILED OcTOBER 9, 1902. No. 11,986. 
Commissioner’s opinion, Department No. 2. 


1. Religious Organization: GOVERNING AUTHORITY: REVIEW BY COURT. 
The courts will not review the judginents or acts of the govern- 
ing authorities of a religious organization with reference to 
its internal affairs for the purpose of ascertaining their reg- 
ularity or accordance with the discipline and usages of such 
organization. Pounder v. Ashe, 44 Nebr., 672. 


2. Governing Authority: ONE Man: Synop: CONFERENCE: PROCEDURE. 
For the purposes of this rule it can make no difference whether 
the governing authority is confided to one man or to a synod 
or conference, nor whether the mode of procedure permitted to 
such person is in accord with the ordinary course of investiga- 
tions or trials. Each religious organization must be the judge 
of its own laws. 


3: : H : : InsuNcTION. When the governing 
authority of such an organization has deprived one of its 
clergymen of his authority to officiate as such, he may be 
enjoined from making use of church property in that capacity, 
or under color of the functions of which he has been deprived. 


4, Local Church: GENERAL ORGANIZATION: GOVERNING AUTHORITY: 
Review. Where a local church congregation is a member of 
a general organization having general rules for the government 
and conduct of all its adhereuts, congregations and officers, 
the orders and judgments of the general organization through 
its governing authority, so far as they relate exclusively to 
church affairs and church government, are binding on the 
local associations, and will not be re-examined by the courts. 
Pounder v. Ashe, supra. 


&. Property Contributed to General Church Organization for Re- 
ligious Purposes. In case property has been contributed and 
conveyed to the authorities of the general church organization 
for the purpose of religious worship in accordance with the 
doctrine and discipline of a particular denomination, persons 
claiming under said denomination and not pretending in any 
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way to hold adversely thereto, or to have any title of their 
own except as members thereof, may be enjoined from using 
such property contrary to the determination of the governing 
authority of the denomination. Pounder v. Ashe, supra. 


APPEAL from the district court for Harlan county. 
Heard below before ADAMS, J. Reversed. 


Riley L. Neester, for appellant. 


Webster S. Morlan, AM. Beresford and J. G Thompson, 
contra, 


Pounpn, C. 


Thomas Bonacum, as bishop of the Roman Catholic 
Church for the diocese of Lincoln, brought this suit 
against Lewis J. Harrington to obtain an injunction re- 
straining the latter from exercising the powers or facul- 
ties of parish priest in the parish of Orleans in said dio- 
cese, in contravention of the action of plaintiff, as such 
bishop and as the governing authority of the church in 
said diocese, withdrawing his faculties and depriving him 
of his authority as such parish priest, and from acting 
or assuming to act in that capacity, exercising the func- 
tions of which he had been deprived, or excluding the 
regularly appointed priest of said parish from the church 
property therein, or interfering with him in the exercise 
of his office. A decree was rendered dismissing the suit, 
from which the bishop appeals. 

The controversy involves the interpretation and appli- 
cation of several paragraphs of the decrees of the third 
plenary council of Baltimore, shown by the evidence to be 
an authoritative statement of the rules, customs, canons 
and discipline of the Catholic church in this country. It 
appears in evidence that the church distinguishes between 
priests who belong to and are incorporated in a diocese, 
and those who are proper to some other diocese, but are 
in process of acquiring a new situs. With respect to the 
latter, a further distinction is made between secular 
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clergy, the ordinary parish priests, and regular clergy, 
those who are members of religious orders and have taken 
special vows. Thus much is conceded by all parties. It 
is also conceded that the bishop may not deprive or dis- 
miss a priest who has become incorporated in his diocese 
except upon due trial, after notice and opportunity to 
defend. With respect to priests who have not been incor- 
porated in the diocese, the evidence appears to show that 
the bishop may not incorporate them in the first instance 
when they come to him, but must receive them upon pro- 
bation for a period of three or five years, as he may deter- 
mine, after which he may incorporate them by formal act, 
or may allow them to become incorporated by non-action. 

In the case of regular clergy who have taken vows, it is 
provided that the bishop shall not admit them, even to the 
preliminary probation in the first instance, unless they 
have already become secular priests before they come to 
him; but on their producing letters of secularization and 
after making secret investigation as to the character and 
qualifications of the priest, he may transmit the result of 
his investigation to the authorities at Rome, who may 
finally complete the secularization, whereupon the ordi- 
nary process of incorporation will ensue. A written 
agreement between the bishop and Father Harrington is 
in evidence, in which it is set forth that the latter is re- 
ceived as a “guest” of the diocese, and that in case the 
bishop determines to receive him on probation the period 
thereof shall be five years. It is also agreed that the 
bishop, for reasons of which he shall be the sole judge, may 
at any time prior to the expiration of the period of pro- 
bation refuse to incorporate the defendant, and dismiss 
him. The bishop contends that under the customs and 
law of the church in this country there is a recognized 
practice of receiving priests from other dioceses as guests, 
without taking them on probation, and without their ac- 
quiring any rights to be incorporated until so taken; and 
he insists that Father Harrington was received in this 
capacity only, and that he at no time permitted the latter 
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to enter upon the stipulated five-year period of probation, 
or to become incorporated. He also claims that the neces- 
sary steps toward complete secularization have never been 
gone through with, and consequently that Father Harring- 
ton, as a member of a religious order, was not entitled to 
be received on probation. On the other hand, Father Har- 
rington asserts that the paragraphs relied upon by the 
bishop as his authority for receiving clergymen as guests 
of the diocese, refer to what he calls “borrowed priests” or 
priests loaned by one bishop to another for a temporary 
purpose, and have no application to his case. He also 
insists that by virtue of certain letters of secularization, 
introduced in evidence, he was eligible to be received on 
probation and was so received, and produces some written 
statements of the bishop, which tend to show that he was 
regarded as on a permanent footing in the diocese. The 
bishop contends that the letters of secularization pro- 
duced are merely a necessary preliminary to the procedure 
provided for full secularization, and points to a paragraph 
of the church laws which might be so construed. The 
lower court, construing the several paragraphs of the 
church law in evidence, seems to have held that Father 
Harrington, having been in the diocese a little longer than 
five years, had become presumptively incorporated,and was 
entitled to the mode of trial provided for incorporated 
priests, so that the bishop could not dismiss him or refuse 
to receive him after a secret investigation, as in the case 
of those who had not acquired a permanent situs. 

The laws and decrees of the church in evidence presup- 
pose a considerable knowledge of the canon law, and their 
interpretation by a court, which has no knowledge and 
can not take judical notice of that system, must neces- 
sarily be very unsatisfactory, in the absence of more com- 
plete and explicit expert evidence than is before us in this 
case. The books in evidence, and the witnesses who testi- 
fied with regard to them, take many things for granted, of 
which the court is ignorant, and we'should feel greatly 
embarrassed were it necessary for us to attempt to con- 
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strue them. Such an endeavor, indeed, would amount to 
nothing less thun making law for the church. In order to 
reach a sound construction on controverted points, the 
court should b> able to enter into and give effect to the 
reason and inti ntion of the lawgivers; it must know the 
general spirit of the organization and its attitude towards 
its governing a-ithorities,—whether it construes the laws 
relating to their powers liberally or strictly; and it must 
consider the ccnstruction, if any, which usage and com- 
mon consent has determined. We have only to turn to the 
annotations of our public statute books to see that scarcely 
less law is made by construction and interpretation than 
by direct legis!ative enactment. In such a case as this 
there would be great danger that the ideas of the court 
would run cou:.ter to those of the fathers of the church, 
and make laws by construction which were never inten- 
tionally adopted. We think we are relieved of the duty of 
so doing under the decision of this court in Pounder v. 
Ashe, 44 Nebr., 673. It is in evidence that the bishop is 
the governing authority of the Catholic church in his dio- 
cese. He is said to be “the supreme pastor, the supreme 
teacher, the suyreme governor.” It is his duty, under the 
laws and discipline of the church, to administer the regu- 
lations above mentioned, and, in so doing, necessarily to 
construe and interpret them. His decision is to be final 
and conclusive, except as reviewed by his ecclesiastical 
superiors at Rome. Under such circumstances, we do not 
think we ought to attempt to review his decision, or put 
ourselves in his place and determine for the church the 
meaning of its rules and canons. In Pounder v. Ashe, 
supra, it was settled, after elaborate review of the author- 
ities, that courts will not review judgments or acts of the 
governing authorities of a religious organization with 
reference to its internal affairs, for the purpose of ascer- 
taining their regularity or accordance with the discipline 
and usages of such organization. This case and that are 
very much alike. In Pounder v. Ashe the controversy re- 

lated to the action of a conference, which was the govern- 
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ing authority of a religious organization in this jurisdic- 
tion, depriving a clergyman of his office and dismissing 
him; and the question presented was which of two distinct 
sections of the book of discipline of said organization was 
to be applied to his case. The conference proceeded under 
one section, and he claimed its action was irregular, be- 
cause it should have proceeded under the other. At the 
first hearing this court reviewed the action of the confer- 
ence, determined that it proceeded under the wrong sec- 
tion, and rendered judgment accordingly. Pounder v. 
Ashe, 36 Nebr., 564. But upon rehearing the court altered 
its position, refused to review the action of the superior 
church authorities, and granted an injunction against the 
deprived clergyman. Pounder v. Ashe, 44 Nebr., 672. In 
this case the questions are whether the provisions relating 
to the incorporation of secular priests, or instead those 
relating to members of religious orders, were proper to 
be applied, and what character and effect belonged to the 
letter of secularization produced by the defendant. The 
construction of the provision by virtue whereof the bishop 
claims the right to receive priests as guests of the diocese is 
also in issue. It is manifest that these questions are of 
exactly the same nature, in their substance, as those be- 
fore the court in Pounder v. Ashe. 

For the purpose of the rule announced in Pounder v. 
Ashe, we think it can make no difference whether the 
governing authority of a religious denomination is con- 
fided to one man or to a synod or conference, nor whether 
the mode of procedure permitted to such person is in 
accord with the ordinary course of investigations or trials 
among laymen. Each religious organization must deter- 
mine its own polity, and be the judge of its own laws. 
While Anglo-Saxon notions of fair play may lead us to 
look with disfavor upon secret investigations and sum- 
mary determinations by one person, we must not forget 
that contentious methods of investigation are largely 
English, and that the Roman system, from which the 
Roman church has derived its procedure, has always been 
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and still is to a large degree inquisitorial. However much 
we may think that open and public proceedings and hear- 
ings upon due notice ought to be had in every investiga- 
tion of every sort of charge or issue, we must remember 
that it is not our province to impose our views as to such 
matters upon religious denominations. We must not for- 
get that ideas and methods which may seem strange to us 
are often older than those which, from familiarity, we are 
prone to think part of the order of nature, and that large 
bodies of men have been governed by them, and are still 
governed by them, in the internal affairs of the Roman 
church, without questioning their entire propriety. When 
the governing authority of a religious denomination has 
deprived one of its clergymen of his authority to officiate 
as such, he may be enjoined from making use of church 
property in that capacity, or under color of the functions 
of which he has been deprived. Pounder v. Ashe, 44 Nebr., 
672. No other remedy is adequate or practicable in such a 
ease. The denomination at large, of which the local con- 
gregation forms a part, has generally contributed, and did 
contribute in this instance, a large portion of the funds 
and property wherewith the local society is maintained. 
If the property and the proceeds of such funds may be di- 
verted from the purpose for which they were contributed 
and administered in contravention of the discipline, doc- 
trines and canons of the denomination, it is obvious that 
a wrong is perpetrated not without an analogy to a breach 
of trust. After the decision of this court in Pounder v. 
Ashe the question is not an open one. The remedy of the 
‘deprived clergyman is to be found within the organization 
itself. So long as the judgment or act of his superiors and 
of the governing authority of the church relates merely to 
its internal affairs and to church discipline, and he is not 
deprived or sought to be deprived of any property rights, 
he has no standing in court to procure a review of the pro- 
ceedings dismissing him. In Pounder v. Ashe the court 
said: “Mr. Ashe as a member, and also a minister, and 
from all the evidence, a bright and active one, must be pre- 
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sumed to have been fully acquainted with the discipline 
and rules and regulations, and the right of the associa- 
tion to try him in the manner it did, if charges were pre- 
ferred against him, including that of the duty of the com- 
mittee to adjudicate the question of under which section 
and paragraph of the rules the charges must be heard and 
determined, and when he joined the church and entered. 
its ministry, having assented to them, and, having thus 
selected and agreed to the tribunal and its powers and 
jurisdiction, in so far as it affects him alone and his rights 
to exercise his office as minister and as a member of the 
association, the civil courts can not and will not examine 
the proceedings of the trial committee provided by the 
discipline, to ascertain whether it has in all things acted 
in accordance with the rules of the church, or construe the 
disciplinary laws of the association and take upon them 
the work of a review or retrial of the case and render in 
it such verdict or judgment as from the court’s construc- 
tion of the laws of the church, should have been an- 
nounced.” These remarks are very pertinent to the case 
at bar. It may be Father Harrington’s misfortune that 
under the discipline of the society of which he has volun- 
tarily become a member he was subject, under certain 
contingencies, to be dismissed upon secret investigation, 
and for reasons of which the bishop was the sole judge. It 
may be his misfortune that he has devoted his concededly 
great abilities to the work of a society in which the su- 
preme authority in each diocese is so largely delegated to 
one man. But having identified himself with such a de- 
nomination, his remedy is either to appeal to the proper 
ecclesiastical superior of the bishop, or, if so advised, to 
sever his connection with the organization. It is true, he 
claims to have appealed. But he produces no evidence 
thereof, and in fact refuses to state how he appealed, or 
in’ what manner proceedings by way of appeal are pend- 
ing. And, even if he had established an appeal, he has 
introduced nothing to show that the effect thereof would 
be to supersede the action of the bishop. 
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Certain members of the local congregation formed a cor- 
poration under the general provisions of the statute with 
reference to religious societies, and intervened claiming 
rights in the church property in controversy. No relief 
was granted by the decree, and we do not think it necessary 
to direct any decree with reference to the petition of inter- 
vention. Where a local church congregation is a member 
of a general organization, having rules for the government 
and conduct of all its adherents, congregations and offi- 
cers, the judgments of the general organization, through 
its governing authority, so long as they relate exclusively 
to church affairs and church cases, are binding upon such 
local organizations, and will not be re-examined by the 
courts. Pounder v. Ashe, supra. In this case the prop- 
erty has been conveyed to the bishop, as representative of 
the general church organization, and was contributed and 
was so conveyed for the purposes of religious worship in 
accordance with the doctrine and discipline of the Roman 
Catholic Church. Persons claiming under said denomina- 
tion and not pretending in any way to hold adversely 
thereto, or have any title of their own, except as members 
thereof, may be enjoined from using such property con- 
trary to the determination of the governing authority of 
the church. This proposition likewise is settled in 
Pounder v. Ashe. In that case rival parties of a congre- 
gation claimed to represent the true doctrine and disci- 
pline of the church, and the one attempted to exclude the 
other from such property, and to administer it contrary to 
the determination of the conference. ‘The court granted 
an injunction, as we think properly, because the question 
was not one of title or possession, but purely one of the 
administration of trust property in accordance with -the 
terms of the trust. The bishop has prayed for no injunc- 
tion against the interveners, and they have obtained no 
relief against him. If they claim merely as members of 
the local congregation and in subordination to and under 
the church, it is obvious that they are bound by his de- 
termination, or the determination of his ecclesiastical su- 
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periors. If they claim by some independent title, or claim 
adversely to the church, or to the trust represented by the 
bishop as its governing authority in this jurisdiction, the 
bishop’s remedy would be by forcible entry or ejectment. 

In conformity with the rules established by this court in 
Pounder v. Ashe, we recommend that the decree of the 
district court be reversed and the cause remanded with 
directions to enter a decree enjoining and restraining the 
defendant, Harrington, from exercising the powers or 
faculties of parish priest in or upon the property of said 
parish of Orleans in contravention of the orders of the 
bishop, and from exercising therein the functions of which 
he has been deprived by the bishop, or excluding such per- 
son as the bishop shall appoint regularly as priest of said 
parish from the church property in the petition described, 
or interfering with him in the exercise of his office. Tur- 
ther than that we do not think an injunction ought to run. 
Any contests over possession under claim of title, as dis- 
tinguished from the administration of the church prop- 
erty in accordance with its discipline, laws and canons, 
must be decided in proper proceedings at law. 


Barnes and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded with directions to enter a judgment 
enjoining and restraining the defendant, Harrington, from 
exercising the powers or faculties of parish priest in’ or 
upon the property of said parish of Orleans, in contraven- 
tion of the orders of the bishop, exercising therein the 
functions of which he has been deprived by the bishop, or 
excluding such person as the bishop shall appoint regu- 
larly as priest of said parish from the church property in 
the petition described, or interfering with him in the 
exercise of his office. 

REVERSED AND REMANDED. 


Nore.—Civil Courts.—Ecclesiastical Cases—Church Arthorities.—The 
only ground upon which civil courts interfere in ecelesiastical cases 


> 
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being the protection of civil rights, they will not interfere with 
the exercise of any discretion on the part of the church authorities 
and will not revise or correct the proceedings of ecclesiastical 
tribunals. Walker v. Wainwright, 16 Barb. [N. Y.], 486. 

The jurisdiction of ecclesiastical tribunals being conclusive as to 
ecclesiastical offenses, as well as upon doubtful and technical ques- 
tions involving a criticism of the canons of a church, the civil 
courts will not revise the decision of such tribunals for the purpose 
of ascertaining or defining this jurisdiction, nor will they revise 
or question their construction and interpretation of the canons 
of the church. Chase v. Cheney, 58 TIl., 509. 

The foregoing authorities are cited by High, Injunctions [3d ed.], 
secs. 309 and 310. There is an apparent contradiction between the 
sections. The first would seem to say that a civil court may 
inquire into the jurisdiction of the ecclesiastical tribunal under the 
law of the church, and there is a dictum to that effect in Walker 
v. Wainwright, supra; but this is clearly not the law, and is not 
so held to be in either of the cases cited by High. If it is a 
question of canon law, and the church tribunal even claims juris- 
diction, it is a question to be determined intra ecclesiam, and not in 
a civil court.—W. F. B. 

This note was prepared by the editor at the suggestion of the 
author of the opinion. 


A. EB. RICKLEY V. STATE OF NEBRASKA ET AL, 
FILED OcTOBER 9, 1902. No. 11,297. 
Commissioner’s opinion, Department No. 3. 


Criminal Code: Prosrecutryae WiTNEss: Goop FaItH: TAXATION OF 
Costs: UNCONSTITUTIONALITY. Section 322 of the Code of Crim- 
inal Proceduré, in so far as it authorizes the question of 
of the good faith of the prosecuting witness in instituting the 
prosecution to be tried and determined at the same time that 
the defendant is tried, and the taxation of costs against him 
in case it is found that in filizg the information he acted 
maliciously or without probable cause, is unconstitutional and 
void. ; 


Error from the district court for Sheridan county. 
Tried below before WESTOVER, J. Reversed. 


One Lovekin was prosecuted in the county court for 
larceny on the information of one Rickley. Lovekin was 
‘acquitted, and the jury found the information without 
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probable cause. Judgment for costs against Rickley. 
Rickley brings error. Reversed on the ground that sec- 
tion 322 of Criminal Code is contrary to the due-process 
clause of the constitution. 


W. W. Wood, for plaintiff in error. 
C. E. Woods and C. Patterson, contra. 


DuFFin, C. 


March 8, 1897, the plaintiff in error filed a complaint 
with the county judge ‘of Sheridan county, Nebraska, 
charging one Lovekin with stealing certain pieces of ma- 
chinery, of the value of $15. A warrant was issued on this 
complaint, the defendant arrested, and a trial. had on 
March 18. The jury, after deliberating seventeen hours, 
was unable to agree upon a verdict and was discharged. 
The case was again tried on March 20 to a jury of four 
only, the state and the defendant agreeing thereto. This 
jury returned the following verdict: “We, the jury in the 
case, being duly impaneled and sworn, do find and say that 
the defendant is not guilty; and we further find that this 
cause was brought without probable cause.” Judgment 
was entered on this verdict discharging the defendant, and 
taxing the costs of the prosecution to the complainant. 
The complainant therenpon took error to the district 
court, where the judgment of the county judge was af- 
firmed, and from that judgment the complainant has 
prosecuted error to this court. 

The testimony taken on the trial of the cause has not 
been preserved, and we can not say, therefore, whether 
the finding of the jury that the cause was brought without 
probable cause is supported by the evidence. There is 
in the record a paper entitled a bill of exceptions, signed 
by the county judge, and indorsed filed as of March 22, 
1897, but the exceptions preserved in this bill go only to 
the action of the court in sustaining an objection to testi- , 
mony offered by the state in one instance, and an objec- 
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tion made by the state to testimony offered by the de- 
fendant in another. Even these we can not consider, 
for the reason that while it appears that the bill was 
signed by the county judge and marked “Filed,” the 
judge has erased his signature from the paper, and in-. 
dorsed thereon a memorandum to the effect that the bill 
does not correctly set out the proceeding had upon the 
trial, and, because the plaintiff in error refuses to make 
the proper corrections therein, he refuses to certify the 
same. This memorandum is not dated, but, as the county 
judge would have no right to change a record, the pre- 
sumption obtains that it was indorsed on the bill before 
the same was filed and made part of the record in the 
case. If the bill correctly sets out the proceedings had, : 
the plaintiff in error had his remedy to compel by proper 
proceedings its allowance by the judge; but he can not 
ask us, nor are we permitted, to go behind the matters 
certified by the trial court to ascertain what actually took 
place on the trial. In this condition of the case, we can 
only examine the transcript and ascertain if the judg- 
ment is one that could legally be entered against the 
plaintiff in error. In O’Chander v. Hansen, 48 Nebr., 
485, it was held that an appeal would not lie in favor 
of a complaining witness against whom a judgment for 
costs had been entered. It was intimated, however, that 
a writ of error would lie under section 580 of the Code 
of Civil Procedure; and, as the defendant in error does 
not question the right of the plaintiff in error to secure 
a review of the judgment in this way, we will not spend 
time in examining the question, further than to say that 
while an appeal will lie only in those cases provided by 
statute, a writ of error may be taken by anyone in- 
juriously affected by a judgment, where the injury is the 
direct and immediate result thereof, and who stands in 
such relation to the case that he is competent to release 
the error. Black v. Kirgan, 15 N. J. Law, 45, 28 Am. 
Dec., 394. 

Our Code of Criminal Procedure provides that upon the 
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trial of minor offenses before a magistrate, if the defend- 
ant is acquitted and the magistrate or jury trying the 
case shall state in the finding that the complaint was 
malicious or without probable cause, the magistrate shall 
enter judgment against the complainant for all costs 
that shall have accrued in the proceedings had upon such 
complaint, and shall commit such complainant to jail 
until such costs be paid, unless he give bond, ete. The 
latter part of this section was declared unconstitutional 
in State v. Ensign, 11 Nebr., 529, the reasons given being 
that the costs in such a case were a mere civil liability, 
for which a party could not be imprisoned. It is now 
insisted that the statute in so far as it authorizes the 
entry of a judgment for costs against the complaining 
witness in a criminal case, is in contravention of section 
3, article 1, of the state constitution, which declares: 
“No person shall be deprived of life, liberty or property 
without due process of law.” There is great force in the 
suggestion that the property of the citizen can not be 
taken or made liable in an action to which he is not a 
party to the record, and in which his rights are not 
directly put in issue; but whether this statute denies to a 
prosecuting witness his constitutional rights is a ques- 
tion not so easily determined as might seem at first glance, 
and it has, we confess, given us trouble to determine. 
Many of our sister states—we think a majority of them 
—have a similar statute; and in three cases only, aris- 
ing in Kansas and Wisconsin, has the question been 
raised and determined. In the other states, so far as 
an extended examination on our part has disclosed, the 
constitutionality of the statute has been assumed, and 
never questioned. Burns v. State, 5 Ala. 227; Tuck v. 
State, 8 Ala., 664; State v. Branum, 23 Ark., 540; Jacobs 
v. State, 20 Ga, 839; Margrave v. United States, 1 
Morris [Ia.], 453; State v. Donnell, 11 Ia., 452; Ex parte 
Cain, 9 Mo., 769; State v. Berry, 25 Mo., 355; State v. 
Bowling, 14 Mo., 508; State v. Cockerham, 23 N. Car., 
381 [1 Ired. Law]; State v. Darr, 63 N. Car., 516; 
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Guffy v. Commonwealth, 2 Grant’s Cas. [Pa.], 66; Han- 
sard v. State, 5 Humph. [Tenn.], 115; State v. Green, 2 
Head [Tenn.], 356; Commonwealth v. St. Clair, 1 Gratt. 
[Va.], 556; State v. Horton, 89 N. Car., 581; State v. 
Baldwin, 79 Mo., 248; Taylor v. State, 39 Ark., 291; State 
v. Owens, 87 N. Car., 565; State v. Spencer, 81 N. Car., 
519; State v. Adams, 85 N. Car., 560; State v. Hughes, 
83 N. Car., 665; Errickson v. State, 10 Nebr., 585; State 
v. Wormick, 1 Lea [Tenn.], 559; State v. Reisner, 20 
Kan., 548; Shields v. Commissioners, 5 Kan., 590. 

In State v. Rusch, 44 Wis., 582, the court, while not 
expressing an opinion on the question, intimated that the 
statute was invalid; but the only question before the 
court, and the only one determined, was the question of 
the right of the complaining witness to appeal from a 
judgment for costs entered against him, the court hold- 
ing that no right of appeal existed. 

In a later case (State v. Smith, 65 Wis., 93), arising 
after the statute had been amended to give the complain- 
ant a right of appeal from a judgment against him, the 
statute was sustained, the court saying that: “A com- 
plaining witness who instigates a criminal prosecution 
maliciously, and without probable cause, in a sense makes 
himself a party to it. His position is similar to that of 
a party who signs as surety an undertaking for the re- 
turn of property replevied. * * * The statute gave the 
defendant in error the right of appeal from the judgment 
where he could have had a trial upon the merits in the 
appellate court. The law in this respect has been changed 
since the case of State v. Rusch, supra, was decided. As 
it now stands it obviates an objection which has some- 
times been taken to a provision authorizing the examin- 
ing magistrate to impose the costs of prosecution upon 
the complaining witness, and making the determination 
of the magistrate in the matter final.” It will be noticed 
from the above quotation that the court sustains the 
statute upon the theory that the complaining witness, by 
filing the complaint, occupies the relation of a surety, 
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and that the statute grants him the right of appeal where 
his liability may be passed upon separate and apart from 
the question of the guilt or innocence of the party against 
whom the information was filed. In view of the provisions 
of section 287 of our Criminal Code, which authorize the 
magistrate to require the complainant to acknowledge 
himself responsible for the costs before issuing a warrant 
of arrest for a misdemeanor, it can not be supposed that 
our legislature understood or intended that the complain- 
ant bound himself for the costs by signing the information 
merely, or otherwise than by becoming expressly obligated 
therefor, and the reasoning of the Wisconsin case in this 
respect, if otherwise sound, could hardly apply in this 
state. , 

In re Ebenhack, 17 Kan., 618, was a petition for a writ 
of habeas corpus, the petitioner alleging that he was re- 
strained of his liberty because of his refusal to pay the 
costs of a prosecution in which he was the complainant. 
The district court ordered his release upon the ground 
that the statute was invalid; but this order was reversed 
by the supreme court, which held that the legislature 
might not only authorize the taxation of costs against a 
complaining witness who maliciously or without probable 
cause instituted a criminal prosecution against another, 
but might also direct his imprisonment for a refusal to 
pay them. Judge Brewer, who delivered the opinion of 
the court, said: “By coming into court and filing his 
complaint, he (the prosecuting witness) submits himself 
to the jurisdiction of the justice, and at the same time 
that the question of the guilt of the person, by his af- 
fidavit charged with crime, is tried, his own ¢onduct in 
the premises is inquired into. True, he is not upon the 
record as a party plaintiff, or defendant; but the prose- 
cution is instituted at his instance, and he appears upon 
the record as the complaining party. Many civil pro- 
ceedings were formerly in the name of the state upon the 
relation of someone. * * * It is true, also, that no formal 
accusation is presented against the complainant upon 
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which he is tried and found guilty, and that the first 
written statement of his wrong is in the finding and 
order; but the same is equally true in many cases in 
commitments for contempt. There, often the first writing 
is the order of the court committing the offender for the 
contempt. The proceeding is summary, but it is clear 
that it is due process of law, and that the offender has 
had his day in court. Indeed, it may well be considered 
that he who maliciously, or without probable cause, in- 
vokes the process of a court to oppress and wrong an 
innocent party, by placing him under arrest and upon 
trial for violation of law, is guilty of a contempt of court. 
* * * Again, it is said that this is in conflict with sec- 
tion 16 of our bill of rights. ‘No person shall be im- 
prisoned for debt except in cases of fraud.’ But these 
costs are cast upon him as a penalty—they do not con- 
stitute strictly and simply a debt, in the technical sense 
of the word, any more than the fine imposed upon a 
party convicted of assault and battery is a debt. The 
legislature has in effect declared that an unwarranted 
appeal in this class of cases to the criminal law is itself 
a violation of law, and subjects the offender to punish- 
ment; and the penalty imposed is the costs of the un- 
warranted proceedings. Shields v. Commissioners, 5 Kan., 
590; State v. Donnell, 11 Ta., 452; State v. Darr, 63 N. Car., 
516.” The court followed this case in Jn re Lowe, 47 Kan., 
769, but it is evident from the opinion that the supposed 
binding force of early decisions had much to do with secur- 
ing the assent of the court as then constituted. 

Tt is apparent that the argument above uséd in support 
of the validity of the statute is forced, and to our minds 
it is unsatisfactory. Especially is this so in view of the 
provisions of section 604 of the Compiled Statutes of 
1901, which make it the duty of the county attorney to 
appear on behalf of the state before any magistrate and 
prosecute all complaints on behalf of the state of which 
any magistrate shall have jurisdiction. This statute 
gives to the county attorney full control of the 
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case, and while the complainant is, in a sense, rep- 
resented by counsel—the county attorney—he is yiven 
no choice as to whom he will employ, except by the con- 
sent and favor of the public prosecutor, who may take 
full control of the case, and exclude other counsel, should 
the complainant desire additional assistance. He calls 
such witnesses as he pleases; he controls all offers of 
evidence; he saves an exception to. the rulings of the 
court, or not, at his pleasure; the interests of the com- 
plainant are wholly at his mercy, and are protected or 
left to suffer as he may choose; and presuming, as we 
may and should, that the county attorney is both qualified 
to try the case and honestly striving to do his whole 
duty in the matter, it is still evideut that if the com- 
plainant’s interests are protected, it is as a matter of 
favor, and not a legal right which could be enforced, as 
it is more than doubtful if the relation of attorney and 
client exists in such a sense as to render the public prose- 
cutor liable in an action for negligence or unskillfulness. 
Again, there are many apparent difficulties in trying at 
the same time and before the saine jury the question of 
the guilt of a defendant, and the good faith of the com- 
plaining witness in commencing the prosecution. The 
advice of an attorney, after a full statement of the facts, 
would be competent evidence for the complainant upon 
the question of his good faith in commencing the prosecu- 
tion, but would be highly objectionable if offered on that 
of the guilt or innocence of the defendant. The complain- 
ant’s wife or son, or a neighbor in whom he had the utmost 
confidence and whose integrity had never been doubted, 
may have informed the complainant that he saw the de- 
fendant steal his property, and this the complainant 
could show as evidence of his good faith; but as against 
the prisoner charged with the larceny this would be hear- 
say and wholly inadmissible. It is evident that many 
cases may arise where a fair trial can not be given the 
defendant on the question of his guilt of the crime 
charged, and the complainant on the question of his good 
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faith in commencing the prosecution. That occasion 
exists for a statute authorizing the taxation of costs 
against one who maliciously and without probable cause 
institutes a criminal prosecution against his neighbor, is 
no reason for upholding a statute which may deny the 
honest complainant his day in court and a fair hearing. 
If the statute provided for an appeal by the complainant 
in case he felt aggrieved by a judgment taxing the costs 
against him, giving him an opportunity to present to the 
appellate court the single question of his good faith, aided 
by counsel of his own selection, the present objections to 
the statute would probably be removed; but in its present 
form we think it can not be sustained, and therefore 
recommend that the judgment be reversed. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


REVERSED. 


JOHN REED Vv. MATHILDA A. REBD. 


Fiep OcToOBER 9, 1902. No. 12,100. 


a 


Commissioner’s opinion, Department No. 3. 


Misjoinder: Divorce: Property RicuTs: MARRIAGE RELATION: No 
OxpsEcTIoN. The determination of property rights not growing 
out of the marriage relation should not be joined with an 
action for divorce, but when such rights are asserted in the 
petition for a divorce and no objection is made to the mis- 
joinder, the court should hear and determine the controversy. 


Error from the district court for Douglas county. 
Tried below before ESTELLE, J. Reversed. 


David Van Etten, for plaintiff in error. 


EH. T. Farnsworth, contra. 
61 P 


850 NEBRASKA REPORTS. [Von. 65 


Reed v. Reed. 


DurFrts, C. 


John Reed, the plaintiff below, filed his petition pray- 
ing a divorce from the defendant. He also alleged that 
certain real and personal property held by the plaintiff 
in her own name was purchased with his money, and he 
prayed a decree that the defendant be adjudged a trustee 
for plaintiff holding said property in trust for him. The 
defendant answered denying the allegations of the peti- 
tion, and also asked a decree of divorce against the plain- 
tiff. The court, by its decree, denied a divorce to either 
party, and refused to make any finding as to the rights 
of property claimed by the plaintiff, and dismissed that 
part of his petition without prejudice to the right of either 
party to adjudicate in any other action the property rights 
involved in this case as set forth in the pleadings. The 
plaintiff filed a motion for a new trial, which was over- 
ruled by the court, and he has brought the case to this 
court for review. 

In the record filed in this court the parties are denom- 
inated “appellant” and “appellee,” and the attorneys have 
so designated them in the briefs filed. No regular peti- 
tion in error has been filed in. this court, but a paper 
denominated “Special reasons claimed by the appellant” 
has been filed, in which eighteen alleged errors of the 
trial court are pointed out and relied upon for a reversal 
of the decree. Under these circumstances we think that 
we are required to treat the case as one brought here on 
error instead of on appeal. 

A large amount of testimony was taken, the bill of ex- 
ceptions consisting cf nearly 700 pages of typewritten 
testimony. The plaintiff charged his wife with adultery. 
Upon this question there is a sharp conflict in the evi- 
dence—a, conflict that can not be the result of mistake 
or misunderstanding. That some of the witnesses delib- 
erately prejured themselves can not be doubted. In this 
condition of the case we can not interfere with the find- 
ing of the court. The rule that a judgment of the district 
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court will not be disturbed where the evidence is con- 
flicting, is particularly applicable here. The trial court 
saw the witnesses, had every opportunity to observe their 
demeanor, their candor, their appearance of truthfulness, 
and to judge, far better than can we, of their credibility. 
If full faith were given to the plaintiff’s witnesses, he 
is undoubtedly entitled to a divorce. On the other hand, 
the evidence offered by the defendant squarely and spe- 
cifically refutes every charge of wrong-doing on her part, 
and the circumstances detailed by some of her witnesses, 
if true, leave no doubt of the correctness of the decree. 
The district court was evidently more impressed with the 
evidence offered by the defendant, and dismissed the 
plaintiff’s bill upon’ the merits so far as it sought a 
divorce. There is no lack of evidence to support this find- 
ing. In this condition of the record the decree refusing a 
divorce must be affirmed. 

The refusal of the court to make any finding upon the 
question of the right to property claimed by the plaintiff 
presents a different question. The rule, as we find it, 
without exception, is that property rights not growing 
out of the marriage relation can not be joined with an 
action for divorce. “No action can be joined with the 
action for divorce when the relief sought has no congruity 
with divorce and the settleinents arising out of a dissolu- 
tion of the marriage. If the plaintiff can obtain the same 
relief in an independent action, or if the property in con- 
troversy will be secure while the divorce suit is pending, 
the issues should not be tried in a divorce suit but in 
a separate action, where a single issue may be tried by the 
proper parties. Thus, an action to quiet title can not - 
be joined with an action to annul the marriage. An 
action to recover personal property and to settle an 
estate; or to adjust accounts with a mortgagee who is in 
possession of the community property; or to enforce a 
deed; or to set aside a deed to the wife’s land, should 
not be joined with a suit for divorce, as in any of these 
cases the same relief could be obtained in a separate 
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action.” 2 Nelson, Divorce, section 736. In Uhl v. Uhl, 
52 Cal., 250, it was held that “the plaintiff can not, in 
ae complaint, unite a cause of action to annul a mar- 
riage by reason of a former marriage of the plaintiff to 
one who is still alive, with a cause of action to quiet her 
title to her separate property, in which the defendant 
falsely claims an interest.” In those jurisdictions where 
the property of the wife vests in the hushand upon their 
marriage, she undoubtedly has a right in an action for 
divorce to exhibit to the court the property which she 
possessed and which became vested in her husband by 
reason of their marriage, and ask to have it restored to 
her. This rule is recognized by the provisions of our 
statute. Compiled Statutes, 1901, chapter 25, sections 
17-22. The right to the possession of the homestead, 
being a right accruing to the parties by reason of their 
marriage, is one which the court should settle upon grant- 
ing a divorce; but any independent rights of property not 
growing out of or dependent upon the marriage relation 
are not a proper subject of inquiry in a divorce action. If 
Mrs. Reed held property of the plaintiff in trust for him 
she acquired the title, not by virtue of their marriage 
relations, but entirely independent of them, and the set- 
tlement of a controversy relating to such real estate could 
not properly be joined in an action for divorce. The 
defendant did not demur or otherwise object for mis- 
joinder of causes of action, and section 96 of our Code of 
Civil Procedure provides that by failure to take excep- 
tions to a misjoinder of causes of action it shall be deemed 
waived. The court should therefore have determiicd the 
rights of property asserted by the parties in their plead- 
ings, and its failure to do so was error, which must work 
a reversal of the case. 

For the reasons above given we recorimend that the 
case be reversed and remanded to the district court for 
further proceedings not inconsistent with this opinion. 


AMES and ALBERT, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, this case is reversed and remanded to the district 
court for further proceedings not inconsistent with this 
opinion. 

REVERSED AND REMANDED. 


STATE OF NEBRASKA, EX REL. DANIEL FREEMAN, V. JOHN 
SCHEVE ET AL.* 


FILED OCTOBER 9, 1902. No. 11,351. 
Commissioner’s opinion, Department No. 3. 


Religious Exercises in a Public School: Bisrie-Respine: Sinema 
Hymns: PRAYER: SECTARIAN DocTRINE: CoNSTITUTION. Exercises 
by a teacher in a public school in a school building, in schvol 
hours, and in the presence of the pupils, consisting of the read- 
ing of passages from the Bible, and in the singing of songs 
and hymns, and offering prayer to the Deity in accordance 
with the doctrines, beliefs, customs or usages of sectarian 
churches or r2ligious organizations, is forbidden by the con- 
stitution of ti.is state. 


Error from the district court for Gage county. Tried 
below before LErron, J. Reversed. 


In the year 1899, Miss Edith Beecher was a teacher em- 
ployed in the public school of district numbered 21, in 
Gage County, Nebraska. She asked and obtained leave of 
the school board. to have religious exercises in her school. 
Under the license she prayed, read the Bible and with her 
scholars sang gospel hymns. This was objected to by 
Daniel Freeman, a resident of the district, whose chil- 
dren attended the school. The matter was referred to 
William R. Jason, state superintendent, for a ruling. 
He rendered the following decision: 

“LINCOLN, Nesr., Nov. 25, 1899. 
“Mr. H. D. Odell, Director, Beatrice, Nebr. 

“DraR Siz: J am in receipt of your letter of the 23d 

inst., in which ;vou set forth that a mandamus suit has 


*Opinion filed dct, ying motion for rehearing. See page 876. 
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been instituted against the school board of district No. 
21 of Gage county to compel said board to stop the read- 
ing of the Bible or singing religious songs. 

“In setting forth the conditions and facts in the case, 
you show that the plaintiff has heretofore succeeded in 
stopping the reading of the Bible, and by so doing has 
caused several good teachers to refrain from applying 
for your school. You state that nearly all in the district 
are in favor of allowing the teacher the privilege of having 
her opening exercises, and that you find no one opposed 
to it outside of the family of the plaintiff. The exercises 
you say consist merely of the teacher’s reading from the 
Bible and repeating the Lord’s prayer, and in a few in- 
stances of having singing from the gospel or pentecostal 
hymns and offering a prayer of her own composition. 
You inquire, ‘Am I (considering the above facts) using 
good judgment as a member of the school board in refus- 
ing to interfere with the teacher’s opening exercises?’ 

“T desire to say in reply that in a district where the 
sentiment is unanimously in favor of devotional exercises, 
such as reading a chapter from the Bible and repeating 
the Lord’s prayer, there can be no question as to the right 
and propriety of such exercises, especially when the read- 
ing of the Bible is without any comment. I do not mean 
to say that it would be proper to require pupils to con- 
form to any religious rite or observance, or to go through 
with any religious forms or observances inconsistent or 
contrary to their religious convictions or conscientious 
scruples. Such a requisition would be a violation of the 
spirit of the clause in the constitution which prohibits 
sectarian instruction. The word ‘sectarian,’ as defined by 
Webster, is ‘pertaining to a sect, or to sects; peculiar to a 
sect; bigotedly attached to the tenets and interests of a 
denomination; as sectarian principles or prejudices.’ 
Whether or not any particular kind of religious service 
at the opening of school work would constitute sectarian 
instruction would depend upon the character of the ex- 
ercises, and would be a question of fact to be determined 
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in each individual case. As, for instance, a prayer might 
be so offered as to be sectarian, but it is not necessarily 
so, and in general is not. The same may be said of the 
singing. The Bible surely can not be considered as fall- 
ing within the category of sectarian books. Indeed, the 
Bible is the rarest and richest book in the depart- 
ment of thought and imagination which exists. In its 
poetry, its history, its oratory and its logic, it rises into 
the solitude of matchless pre-eminence. It is a library 
in itself. It has been the inspiration of more literature 
than any ten thousand other books put together. The 
vitality of Shakspere comes from the moral convictions 
of the Bible. It may be pitted against all the books of 
all the libraries, out of all races and out of all ages, and 
on all the subjects it proposes to handle, and in all the 
lines of literature it touches it will discount them all 
many fold. Shall pupils be deprived of hearing read in 
our schools the book which is the greatest classic of our 
literature, the book which touches and crowns all other 
branches of knowledge, and is the most widely studied 
book in the world to-day? If we were to take the Bible 
quotations, direct and indirect, from our literature and 
our laws, we would divest them from nearly all that is 
high and noble. There is no other book so calculated to 
impress on the minds of children and youth the princi- 
ples of piety and justice and the sacred regard for truth. 
There seems to be nothing in the laws of Nebraska that 
would prevent the simple reading of the Bible in our 
public schools. Judge H. M. Edwards of Scranton, Pa., 
has decided that there is nothing in the laws of Pennsyl- 
vania to prevent the reading of the Bible in the public 
schools. He says: ‘The reading of the Bible in the pub- 
lic schools may be allowed, and even commended, from a 
standpoint which does not involve the question of sec- 
tarian instruction nor the rights of conscience. It is con- 
ceded by men of all creeds that the Bible teaches the 
highest morality apart from religious instruction. It 
must be admitted that sound morality is one of the 
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foundations of good character. An education which does 
not involve the inculcation of moral principles is incom- 
plete. And why can not the common precepts of moral- 
ity be taught by the reading of the Bible better than in 
any other way? Furthermore, there is much in the Bible 
which can not justly be characterized as sectarian. here 
can be no valid objection to the use of such matter in 
secular instruction of the pupils. Much of it has great 
historical and literary value, which may be utilized with- 
out violating the constitutional prohibition. It may also 
be used to inculcate good morals—that is, our duties to 
each other—which may and ought to be inculcated by the 
district schools. No more complete code of morals exists 
than is contained in the New Testament which reaffirms 
and emphasizes the moral obligations.’ Section 4, article 
1, of the constitution of Nebraska, recognizes ‘religion, 
morality and knowledge’ as ‘being essential to good gov- 
ernment.’ I am, therefore, of the opinion that in this en- 
lightened age and Christian Jand the public school teacher 
ought not to be deprived of reading, without written or 
oral comment, the Bible or of repeating the Lord’s prayer. 
“Very respectfully, : W. R. JACKSON, 
3 “State Superintendent.” 

Daniel Freeman, sixteen days before the foregoing let- 
ter was written, had commenced this action in the district 
court for Gage county. The decision of the judge at nisi 
prius was to the effect that the matter of text-books, etc., 
to be used in public schools was to be: determined by the 
school board, and, except in a case of abuse, the court 
would not attempt to control their discretion—W. F. B. 


Franklin J. Griffen and Richard 8. Horton, for plaintiff 
in error: 

We desire, before quoting the sections of the constitu- 
tion upon which we rely, to refer generally to the growth 
of the question now before us. Long before the time of 
Wyclif, and Luther, the world was dominated by one sys- 
tem of theology. There was one church, and that church 
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all powerful. After the appearance of Wyclif, Luther and 


others like them, some of the dogmas of the church were 
questioned. This resulted in a division of the church into 
two hostile camps. A struggle began and lasted through 
the centuries. Honest difference of opinion was not con- 
ceded. Whichever party gained the ascendency, attempted 
to suppress the other with persecution. Nations were 
involved, wars ensued. In England, the period of the 
Stuarts, the Commonwealth and Protectorate were dis- 
tinguished for religious controversy. The English colonies 
in America were settled by refugees from Europe. Though 
many of these fled from persecution in Europe, the his- 
tory of some of the colonies shows a record hardly inferior 
in zeal to Torquemada or Louis XIV. Roger Williams, 
the Baptist dissenter, who founded Rhode Island, is well 
known as one of the few men who questioned the right 
of the state to interfere with religious conviction. In 
religious liberty Virginia took the lead. Massachusetts, 
Connecticut and New Hampshire kept up religious perse- 


- eution. At the convention called to frame our national 


constitution were people of variant religious opinions. 
They could agree on no state religion. The first article 
of the Bill of Rights—the first ten amendments to the 
United States constitution—expressly prohibited the 
national government from exercising such power. Since 
that time, Madison’s maxim, “Religion is not within the 


purview of human government,” has become the settled 


doctrine in this country. Through a gradual evolution 
the separation of church and state has finally become es- 
tablished. The result of the growth of religious liberty 
has been enactments in the different states forbidding the 
enforced attendance and support of religious worship, 
and prohibiting sectarian instruction in the public 
schools. These enactments have not been at the instiga- 
tion of any sect, or at the demand of any body of persons 
who did not believe in any religion. They represent the 
crystallized opinion of Jews, of Catholics, of Protestants, 
of Agnostics and of various beliefs. These enactments 
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have become the law of the land, and it is the right of 
any citizen, whether a believer or unbeliever, to insist 
upon their enforcement. The reading of the Bible in 
public schools is simply a relic of the early days which 
we have outgrown. Any citizen of Nebraska is entitled 
to invoke the aid of the courts to prevent the violation 
of the constitution. [Here were cited the parts of the con- 
stitution quoted in the opinion of Commissioner AMES. ] 

The court will take judicial notice of these facts: (1) 
that the religious world is divided into a large number 
of sects; (2) that there are material differences between 
them; (3) that there are Jews, Catholics and Protestants; 
(4) that the Douai edition (Catholic) of the Bible differs 
materially from the King-James (Protestant) vers‘on; 
(5) that Catholic and Protestant each have dogmas 
not believed in by the other; (6) that Protestants are 
divided into numerous sects; (7) that the Bible of the 
Jews does not include the New Testament. State v. 
Board, T6 Wis., 177. 

It is well to keep in mind that the exercises complained 
of by the petitioner did not consist simply in reading 
the King-James version of the Bible, but, also, in offering 
up prayers and singing religious songs. It will be ob- 
served that the facts in the case at bar show more clearly 
than do the facts in any case hereinafter cited that the 
exercises complained of constitute sectarian instruction 
and worship. As stated by Judge Taft,* at nist prius, in 
Board of Education v. Minor: “The singing of Protest- 
ant hymns may be used to communicate dogmatic in- 
struction as effectually as the Bible itself. I can not 
doubt, therefore, that the use of the Bible, with the ap- 
propriate singing provided for by the old rule, and as 
practiced under it, was and is sectarian. It is Protestant 
worship, and is used as a symbol of Protestant suprem- 
acy in the schools, and as such is offensive to Catholics 


#*Alphonso Taft, judge of the superior court of Cincinnati, father 
of William H. Taft, formerly United States judge of sixth circuit 
and afterwards commissioner to the Philippines._W. F. B. 
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and Jews. * * * The facts on which this question 
turns are simple. The Roman Catholic denomination has 
a different version of the Bible, and includes the 
apocrypha as a part of it, which is excluded from the 
Protestant Bible. The Protestant is the King-James 
version which the Catholics regard as not only not a 
correct translation, but as distorted in the interest of 
the Protestant as against the Roman Catholic church. 
They object, therefore, on conscientious grounds to hav- 
ing their children read it. * * * We are not at liberty 
to doubt the conscientious objections on the part of the 
Catholic parents to placing their children in schools while 
the schools are opened by the reading of the Protestant 
Bible. Like the majority of us, the Jews have received 
their faith from their ancestors, and according to that 
historic faith, the assertion in the New Testament that 
Jesus of Nazareth is God is blasphemy against the God 
of Israel. If the Protestant Christian would object to 
having the common schools daily opened with the fofms of 
worship peculiar to the Catholic church, which worships 
the same triune God with him, how much more serious 
must be the objection of the Jew to being compelled to 
attend or support the worship of a being as God, whose 
divinity and supernatural history he denies?” 

Suppose in a public school a Catholic teacher reads from 
the apocrypha in the Douai version, 2 Maccabees, 12th 
chapter, verses 44 and 45, that it was a duty to “pray for 
the dead that they may be loosed from their sins”; what 
view would the Protestant take of the provision in our 
state constitution against sectarian instruction in our 
public schools? 

Under the statute the children of relator are bound to 
attend some public or private school for a certain period 
of each year. Reading the Bible is an act of worship 
within the meaning of the constitution, and a taxpayer 
of the school district has a right to object to the reading 
of the Bible in the public schools under the constitutional 
provision that “no man shall be compelled to attend, erect 
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or support any place of worship.” State v. Board, 76 Wis., 
177. So they have to choose between a private school 
and a place of worship. . 

The use of a public school building for religious pur- 
poses is illegal and can be prevented upon the application 
of an objecting taxpayer. Scofield v. School District, 
27 Conn., *499; Spencer v. School District, 15 Kan., 259; 
Dorton v. Hearn, 67 Mo., 301; Weir v. Day, 35 Ohio St., 
143; School District v. Arnold, 21 Wis., 657; State v. Dis- 
trict Board, 76 Wis., 177. 


Ernest O. Kretsinger, contra, cited Donahoe v. Richards, 
38 Me., 379; Commonwealth v. Cooke, T Am. Law Reg. 
{Mass.], 417; Spiller v. Woburn, 12 Allen [Mass.], 127; 
Ferriter v. Tyler, 48 Vt., 444; Stevenson v. Hanyon, 7 Dis- 
trict Court Reports [Pa.], 585; Vidal v. Girard’s Naccu- 
tors, 2 Howard [U. 8.], 126, 200; Pfeiffer v. Board of 
Education, 118 Mich., 560; Nichols v. School Directors, 
93 TL, 61; Millard v. Board, 121 Ill., 297; AeCormick v. 
Burt, 95 Tll., 263; North v. Trustees, 187 I., 296; Town- 
send v. Hagan, 35 Ia., 194; Davis v. Bogct, 50 Ja., 11; 
Moore v. Monroe, 64 Ia., 367; Nessle v. Ham, 1 Ohio Nisi 
Prius, 140. Reference is also made to the letter of Hon. 
Samuel Maxwell commending the ruling of State Super- 
intendeut Jackson in this very affair of Freeman. Judge 
MAXWELL was a member of the convention that framed 
our constitution; and should be accepted as an authority. 

The discretion of the district school board will not be in- 
terfered with by the court. Board of Education v. Minor, 
23 Ohio St., 211. 

A constitutional provision concerning religious freedom 
should be construed in relation to the state of the law as 
it existed at the time of its adoption, and the courts can 
take judicial notice of customs and usages in regard to the 
use of the Bible in public schools. Pfeiffer v. Board of 
Education, 118 Mich., 560. 

The right to prescribe the general course of instruction 
and to direct what books shall be used must exist some- 
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where. The legislature have seen fit to repose the au- 
thority to determine this in the school board. They may 
therefore, and rightfully, exercise it. Donahoe v. Rich- 
ards, 38 Me., 379, 398; Ferriter v. Tyler, 48 Vt., 444; Mul- 
lard v. Board, 121 Tll., 297. 

A regulation of a school board requiring pupils in the 
public schools to learn the ten commandments and repeat 
them once a week, is not a violation of the constitutional 
guaranty of liberty of conscience and of worship. Com- 
momvealth v. Cooke, 7 Am. Law Reg., 417. April, 1859. 

Worship in public school is not an infringement of con- 
stitutional liberty, where pupils are neither required to. 
take part or be present. Moore v. Monroe, 64 Ia., 367. 

The executive department of the state of Nebraska (the 
department of public instruction) has constantly held that 
the Bible may be read and the Lord’s prayer repeated in 
the public schools of this state. This holding has the 
force of law till reversed by the courts. Compiled Stat- 
utes, ch. 79, sec. 4, subdiv. 8. ° 

Religion, morality and knowledge, however, being essen- 
tial to good government, it shall be the duty of the legis- 
. lature to pass suitable laws to protect every religious de- 
nomination in the peaceable enjoyment of its mode of pub- 
lic worship, and to encourage schools and the means of in- 
struction. Constitution, art. 1, sec. 4. 

The opinion of Judge Lyon in State v. Board, 76 Wis., 
177, is illogical and inconsistent. 

The constitutional provision was designed to secure 
the citizen against taxation for religious purposes, and not 
‘for the purpose of suppressing religion itself; and it does 
not afford a ground for enjoining religious exercises in 
the public school, where it appears that the burden of tax- 
ation is not thereby increased, and that plaintiff’s children 
are not required to be present at, nor to take part in, such 
exercises. Moore v. Monroe, 64 Ia., 367. 


Franklin J. Griffen and Richard 8. Horton, in reply: 
The rule of contemporaneous and practical construction 
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relied upon by defendants in error has no application 
where the constitutional provision is plain and unambigu- 
ous as in the case at bar. State v. Cornell, 60 Nebr., 276; 
State v. Board, 76 Wis., 177; Cooley, Constitutional Limi- 
tations [6th ed.], p. 84; Board of Education v. Minor, 23 
Ohio St., 211. 

An examination of the authorities cited by the defend-: 
ants in error, will show them inapplicable to the case at 
bar. Not a single one of the authorities cited is under a 
constitutional provision prohibiting sectarian instruction 
in public schools. 


Wilbur F. Bryant and John H. Lindale, amici curie: 


We beg leave to call attention to the danger which 
threatens the rights of a large body of people who consti- 
tute an important part of our citizenship, the membership 
of a great church. They have the same rights as other peo- 
ple—no more, no less. We refer to the Roman Catholics of 
Nebraska. The fact that we have church and state sepa- 
rated in this country is the result of a compromise. When 
the constitution was formed, there were Congregationalists 
in New England, Dutch Reformers in New York, Luther- 
ans in New Jersey, Quakers in Pennsylvania, Catholics in 
Maryland, Methodists in Georgia, Calvinists in South 
Carolina, Episcopalians in Virginia, and everything and 
what not in North Carolina. In order that all should be 
on an equal footing, it was provided that congress should 
make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof. This was in the first 
amendment, and, with the freedom of the press and right of 
petition, constituted the first article of the Bill of Rights, 
as the first ten amendments are styled. Under this Bill of 
Rights—under this provision—this spirit of mutual tol- 
eration gradually filtered down into the public conscience; 
and the constitution of the several states adopted similar 
provisions. Thus have religious denominations—all and 
singular—acquired vested rights. This doctrine is the 
very genius of our institutions. 
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Our own state constitution provides: “All persons have 
a natural and indefeasible right to worship Almighty God 
according to the dictates of their own consciences. No 
person shall be compelled to attend, erect or support any 
place of worship against his consent, and no preference 
shall be given by law to any religious society, nor shall any 
interference with the rights of conscience be permitted.” 
Bill of Rights, sec. 4. 

Compulsory education has been in force in this state 
from time immemorial. It is only necessary to refer to the 
act of March 30, 1901, to subdivision 16 of chapter 79 of 
the Compiled Statutes of 1899, and the other links in the 
chain. If the Bible is used in public schools, if hymns are 
sung, and if children are compelled to attend school, you 
compel attendance at a place of worship, which is contrary 
to the constitution. Hymns are but prayers in metre. But 
the Bible, you say, is common to all Christians. The 
Catholic yields to no one in his reverence for the word of 
God. In a recent editorial in the New York Sun, the fol- 
lowing paragraph appears: 

- “Ag it is now, the Pope is the sole, bold, positive and 
uncompromising champion of the Bible as the word of 
God.” 

The Catholic church has condemned the _ so-called 
“higher criticism,” which is nothing but Tom Paine in a 
-parson’s cassock. The Catholic must take his gospel 
straight with no sugar-coating, or let him be anathema. 
But we do not intend to have James Stuart’s translation 
forced down our throat without protest. It would savor of 
pedantry and would serve no useful purpose to point out 
the difference between the King-James version and the 
Douai version. We do not ask to have the Douaj edition 
read in our schools; we do not think it proper. If we 
should ask it, what a howl would go up all over the land— 
such a howl as made the welkin ring when a nun baptized 
the dying Thaddeus Stevens, at his own request—“The 
arrogance of Rome!” It does make a difference whose 
ox is being gored. “Orthodoxy is my doxy and heterodoxy 
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is your doxy,” has been the song of every religious tyrant 
from Jew-burning Torquemada to witch-hanging Cotton 
Mather. 

In 1854,,a Know-nothing supreme court down in the 
state of Maine unburdened itself of the following morsel of 
erudition: “But reading the Bible is no more an interfer- 
ence with religious belief than would reading the mythol- 
ogy of Greece or Nome be regarded as interfering with re- 
ligious belief or an affirmance of the pagan creeds.” 
Donahoe v. Richards, 38 Me., 879, 399. 

This is not a fair illustration. Courts are bound to 
know, without proof, matters of general knowledge and 
to take cognizance of historical facts. The gods of 
Olympus are back numbers; nobody believes in them. It 
is safe to say that, for fourteen centuries, nobody has be- 
lieved in them. The difference between Homer and the | 
Bible is the difference between a dead wire and a live wire. 
You can not disassociate any version of the Bible from re- 
ligion. Any attempt to run the blockade under the liter- 
ary flag, reminds one of Petroleum V. Nasby’s definition 
of a conservative: “A man who takes a roundabout way 
to get at a devilish mean thing.” In regard to the ridicu- 
lous idea that Catholic children cau be evicted while the 
Bible is being read, it is only necessary to refer to the 
reasoning in State v. Board, 76 Wis., 177, opinion of 
Orton, J., pp. 219, 220. 

The counsel for defendant in error had the assurance 
to cite Commonwealth v. Cooke, 7 American Law Legister, 
o. 8. [Mass.], 417, Police Court of Boston. The history 
of forensic effort affords no more pitiful sight than this 
Sisyphean attempt to elevate a piece of oracular asininity 
delivered by a Tombs-mayistrate, to the plane of a judicial 
decision. This case reads like Llorente’s History of the 
Spanish Inquisition. It all happened in the city which— 
the self-same year—wailed over the execution of John 
Brown, like Rachel weeping for her children, which shed 
crocodile tears over Uncle Tom’s Cabin, which—five years 
before—had raised a mob headed by two Protestant min- 
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isters to kill a deputy United States marshal, in an abor- 
tive attempt to rescue Anthony Burns. From the maudlin 
mock-philanthropy and Pecksniffian hypocrisy of the 
Sniveling, whining, senile and pharisaical Puritan, good 
Lord deliver us! 

Counsel, for both relator and respondent, have mar. 
shalled an array of authorities which are numerically, if 
not substantially, formidable. There are above thirty of 
them in the United States, which have been cited and are 
recited at every coming of a case, involving this question, 
before a court of last resort. These authorities, in their 
use, are about equally divided between the sheep and the 
goats. Some of these are not cited by either counsel in 
this case. 

In determining the weight of these decisions, two things 
are necessary: (1) A careful examination of the consti- 
tution and statute under which the decision was made; (2) 
a thorough sifting of fjacta—matters absolutely decided— 
from judicial eloquence and irrelevant dicta which too 
often befog many of the opinions. 

Taking the decisions cited by counsel it will be found 
that in Ferriter v. Tyler, Donahoe v. Richards, Common- 
wealth v. Cooke, Minor v. Board of Education, Pfeiffer v. 
Board of Education, McCormick v. Burt and Nessle v. 
Ham, 1 Ohio Nisi Prius, 140, the court places the entire 
responsibility upon that “quasi-judicial” body the board of 
education.’ It is true much learning is wasted in arriving 
at this simple decision, but here it is in a nut-shell. 

In Scofield v. School District, Weir v. Day, School Dis- 
trict v. Arnold, Nichols v. School Directors, Davis v. 
Boget, Dorton v. Hearn, Spencer v. School District and 
Townsend v. Hagan the question is not the constitutional 
use of public funds, but of ultra vires—the power of a cor- 
poration (school district), or its officers, to divest the use 
of public property from the purpose of the corpora- 
tion, that is, from an educational to a religious pur- 
pose. In but two of these cases is the constitutional ques- 
tion discussed—Nichols v. School Directors and Davis v. 

62 
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Boget; and, in each case, the court appears to have dis- 
posed of it under the maxim: De minimis non curat lea. 

In Spiller v. Woburn the question really before the court 
was: Is the bowing of the head during prayer, an act of 
decorum or an act of worship? 

Millard v. Board was decided on a question of pleading. 

In Moore v. Monroe the court placed the responsibility 
with the teacher. ; 

In Vidal v. Girard’s Executors no such question is 
raised. Girard college was not a public or state school 
in the sense that term is used when applied to the common 
schools. The question concerned a charitable trust. 

In North v. Trustees the plaintiff had forfeited all rights 
by his laches. 

In Stevens v. St. Mary’s Training School, 144 TIL, 336, 
State v. Board and State v. Hallock, 16 Nev., 973, the word 
“sectarian” is construed and held to be used in the popular 
sense as in State v. Board, infra. 

In only seven of the cases decided (Donehoe v. Richards, 
Stevenson v. Hanyon, Minor v. Board of Hducation, 
Pfeiffer v. Board of Education, Moore v. Monroe, McCor- 
mick v. Burt, Nessle v. Han.) was the question of the use 
of the Bible as a text-book directly raised. The other 
decisions must be applied by parity of reasoning. 

The decision in State v. Board by the supreme court of 
Wisconsin and Judge Moore’s dissent in the Pfeiffer 
Case [Mich.] are the only instances where a court of last 
resort or any judge thereof had met and squarely decided 
the constitutional question as to the use of the Bible in 
public schools. The decision in Wisconsin has now been 
adopted by the attorneys general of two states, respect- 
ively, Minnesota and Washington, and is recognized law 
in those jurisdictions. 

Is the Bible sectarian or literary? The pivotal question 
in this case is the construction of the word “sectarian.” 
The earliest construction of the word we have been able to 
find, is in Muzzy v. Wilkins, Smith [N. H.], 1, decided 
in 1808; and is to the effect that the word “sect” and its 
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derivatives, with all distinctions thereby created and desig- 
nated, relate to difference in government, discipline and 
worship, but not in faith. If this definition is correct, we 
are free in our confession that James’s version is still a 
sectarian book, as much so as the Episcopalian’s Book of 
Common Prayer, the Methodist Discipline or the Lutheran 
Year Book. 

If King James’s version of the Bible is to be used as a 
literary text-book, why not enter the same plea for Vol- 
taire’s Candide? There are few books that exceed that im- 
mortal work in literary merit. This plea might have some 
weight as to a university. But when applied to a six-year- 
old child in a rural district school, it is puritanical 
nonsense. 


The case was argued orally by Griffen, Horton and Tim- 
othy J. Mahoney, for plaintiff in error, and by. Kretsinger 
for defendant in error. 


Lindale, amicus curie, did not appear. Bryant, being 
an officer of the court, also made no oral argument. 


Mahoney: The pivotal question is how should the terms 
“sectarian instruction” (Constitution, art. 8, sec. 11), 
“interference with the rights of conscience,” and “place 
of worship” (Constitution, art. 1, sec. 4), be construed? 
To the Jew, the entire New Testament is sectarian. To 
the Catholic the revealed word of God consists of tradition 
or the unwritten word, and the Scriptures, all as inter- 
preted by the church; just as to the lawyer the law of this 
state consists of the unwritten, or common law, and the 
statutes, all as interpreted by this court. On the other 
hand it is of the essence of Protestantism to deny tradi- 
tion (the common law), and to repudiate the authority of 
the church (the supreme court) to interpret the Scriptures. 
To read the Bible as the revealed word of God without au- 
thoritative note or comment is to inculcate the Protestant 
idea that the Scriptures contain aj] the revealed word and 
that each should be his own supreme court to interpret 
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them. Such inculcation amounts to instruction, and as 
it is instruction according to the Protestant doctrine and 
against the Catholic doctrine, it is “sectarian instruction,” 
forbidden by section 11 of article 8 of the constitution. 
To the Catholic it is a matter of conscience to read, with 
the Scriptures, the authoritative notes and comments of 
his church, and to require a Catholic pupil to take part in, 
or listen to the reading of a version which he does not 
accept as the Bible, and without the interpretation of his 
church is an “interference with his rights of conscience” 
(Constitution, art. 1, sec. 4). Such reading as a devo- 
tional exercise is an act of worship, and to compel a 
Catholic child to attend such worship. or a Catholic tax- 
payer to support such place of worship is a violation of 
section 4, article 1 of our constitution. 


Kretsinger: We insist that some copy of the Bible 
ought to be read in the school. We have no objection to 
the Douai version. 

% % od * * * % % * * 

The Bible should be read as a masterpiece of literature; 
as such King James’s version is admittedly superior to the 
Douai version. 

The action of the relator was not at any particular 
version of the Bible, but at Christianity itself—the very 
foundation, ground-work and corner-stone of civilization 
itself. 

The genius of our institutions was not created by in- 
fidels of the Freeman type, but by men who revered the 
Book as the common law of our faith, the Pharos of civil- 
ization and. the index to a higher, a better and a purer 
life. Religion, morality and knowledge are joined to- 
gether in the words of our constitution, for their better- 
ment and perpetuity; it is the duty of the legislature to 
encourage schools. Is it possible that in our schools and 
universities Plato, Kant and Felix Adler will be welcome 
guests, while Jesus of Nazareth isan outlaw? And all this 
because it will not do to tread on the sensitive corns of 
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Daniel I’'reeman? As a matter of state policy this writ 
should be denied. No more serious problem confronts the 
American people today than the proper government of our 
great cities. Vice, crime, degradation, want aud official 
corruption exist to an alarming extent there. 
* * * % * * * 2 od * 
If the moral principles that Miss Beecher attempted to 
teach the pupils in her school were thoroughly taught and 
instilled into the minds of the youth of our cities, there 
would be a wonderful municipal reformation. Certainly 
no harm has come to the goodly city of Beatrice; civil and 
religious liberty exist there. If the private conscience of 
any man, good or bad, is allowed to dictate a school cur- 
riculum, where will this thing end? 


AMES, C. 


Section 4 of article 1 of the constitution of this state is 
as follows: “All persons have a natural and indefeasible 
right to worship Almighty God according to the dictates 
of their own consciences. No person shall be compelled 
to attend, erect or support, any place of worship against his 
consent, and no preference shall be given by law to any 
religious society, nor shall any interference with the rights 
of conscience be permitted.” Section 11 of article 8 of the 
constitution reads as follows: “No sectarian instruction 
shall be allowed in any school or institution supported, in 
whole or in part, by the public funds set apart for educa- 
tional purposes.” Daniel Freenfan is a resident taxpayer 
and a patron of the public school in school district No. 21 
in Gage county. He applied for and obtained an alterna- 
tive writ of mandamus running to the school board of said 
district, alleging that against his protest and in disregard 
of his objections and in opposition to his demands, the 
board permitted a teacher employed by them in said school 
to engage daily, in school hours, in the public school build- 
ing in said district, and in the presence of the pupils, in 
certain religious and sectarian exercises, consisting of the 
reading of passages of her own selection from a book com- 
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monly known as King James’s version or translation of 
the Bible, and in singing certain religious and sectarian 
songs, and in offering prayer to the Deity according to the 
customs and usages of the so-called orthodox evangelical , 
churches of this country, and in accordance with the belief 
and practices of such churches, the pupils joining in the 
singing of such songs or hymns. The return to the writ 
admitted the foregoing recited facts, except that it denied 
that the exercises complained of were sectarian; but the 
teacher, who was produced as a witness, adinitted that she 
regarded them as constituting a religious worship, and 
that she conducted them solely for that reason. That they 
are correctly so described there can be no doubt. Protest- 
ant sects who maintain, as a part of their ritual and disci- 
pline, stated weekly meetings, in which the exercises con- 
sist largely of prayers and songs and the reading or repeti- 
tion of Scriptural passages would, no doubt, vehemently 
dissent from the proposition that such exercises are not 
devotional, or not in an exalted degree worshipful, or not 
intended for religious edification or instruction. That 
they possess all these features is a fact of such universal 
and familiar knowledge that the courts will take judicial 
notice of it without formal proof. That such exercises are 
also sectarian in their character is not less free from doubt. 
For more than three centuries it has been the boast and 
exultation of the Protestants and a complaint and griev- 
ance of the Roman Catholics that the various translations 
of the Bible, especially of the New Testament, into the 
vernacular of different peoples, have been the chief con- 
troversial weapons of the former, and the principal cause 
of the undoing of the latter. For the making of such 
translations Wyclif, Luther, Tyndale and others have been 
commended and glorified by one party, and denounced and 
anathematized by the other. Books containing such trans- 
lations have been committed to the flames as heretical, and 
their translators, printers, publishers and distributers 
persecuted, imprisoned, tortured, and put to death for par- 
ticipating in their production and distribution. The sev- 
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eral popular versions differ in some particulars from each 
other, and all differ from the Catholic canon, both in ren- 
dition of passages from which sectarian doctrines are de- 
rived by construction, and in the number of books or gos- 
pels, constituting what is regarded as the written record 
of Divine revelation. In addition to this, there are persons 
who are convinced, upon grounds satisfactory to them, 
that considerable parts of the writings accepted by all Pro- 
testant denominations are not authentic, while devout 
Hebrews maintain that the New Testanient itself is not 
entitled to a place in the true Bible. These diverse opin- 
ions have given rise to a great number of religious sects 
or denominations. To some of these sects the reading in 
public of any portion of any version of the Scriptures un- 
accompanied by authoritative comment or explanation, or 
the reading of it privately by persons not commissioned so ‘ 
to do by the church, is objectionable, and an offense to 
their religious feelings; to some, the utterance of public 
prayer, except recitations from Scripture, is a vain and 
wicked act; and to some, the songs and hymns of praise in 
which others engage are a stumbling-block and an offense. 

We do not think it wise or necessary to prolong a dis- 
cussion of what appears to us an almost self-evident fact, 
—that exercises such as are complained of by the relator 
in this case both constitute religious worship and are 
sectarian in their character, within the meaning of the 
constitution. Nor do we feel inclined to make what miglit 
be looked upon as a spurious exhibition of learning by 
quoting at length from the many judicial decisions and 
utterances of eminent men in this country concerning the 
subject. Perhaps the case most nearly in point, because 
of similarity both of facts involved and of constitutional 
enactments construed to those in the case at bar, is State 
v. District Board, 76 Wis., 177, 44 N. W. Rep., 967. There 
are three separate and concurring opinions in this case by 
three of the eminent judges of that court. The discussion 
includes a thorough review of both the legal principles in- 
volved, and of the historical aspects of the controversy, 
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and, for the most part, and in essential particulars, voices 
our own views. We think it, therefore, sufficient for our 
purpose to direct attention to that authority. 

But there is another matter deserving of consideration 
in this connection. Secular education of children within 
prescribed ages is, by a statute of this state, made com- 
pulsory. Punctuality and regularity of attendance at the 
time fixed for the beginning of and throughout the daily 
sessions of a district school are of first importance, both 
as measures of discipline and for the development of a 
trait, or the formation of a habit, of extreme importance 
to the students in after-life. Very justly, and almost, if 
not quite, necessarily, pupils are required to conform to 
these regulations, or incur the penalty of loss of rank in 
_deportment and scholarship. Unless opinions of universal 
" acceptance in this country since the foundation of our gov- 
ernment are at fault, it is a policy of the highest impor- 
tance that the public schools should be the principal in- 
struments and sources of popular education, because they 
exert, more than any other institution, an influence pro- 
motive of homogeneity among a citizenship drawn from 
all quarters of the globe. But if the system of compulsory 
education is persevered in, and religious worship or secta- 
rian instruction in the public schools is at the same time 
permitted, parents will be compelled to expose their chil- 
dren to what they deem spiritual contamination, or else, 
while bearing their share of the burden for the support of 
_ public education, provide the means from their own pock- 
ets for the training of their offspring elsewhere. It might 
be reasonably apprehended that such a practice, besides 
being unjust and oppressive to the person immediately 
concerned, would, by its tendency to the multiplication 
of parochial and sectarian schools, tend forcibly to the 
destruction of one of the most important, if not indis- 
pensable, foundation stones of our form of government. 
It will be an evil day when anything happens to lower the 
public schools in popular esteem, or to discourage attend- 
ance upon them by children of any class. 
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The district court, without consideration of the merits 
of the controversy, adjudged a dismissal of the suit upon 
the ground that the practices complained of were so far 
within the discretion of the district board as not to be sub- 
ject to control by mandamus, In that opinion we were— 
or at least the writer was—at first inclined to concur. 
More mature reflection has, however, convinced us that 
this view is erroneous. The administration of the public 
funds for educational purposes is entrusted solely to these 
boards, and the nature of their office, we think, especially 
enjoins upon them the duty of seeing to it that the con- 
stitutional prohibition is observed. 

It may be unnecessary to remark that neither the writer 
nor the court is intended to be committed to any view of 
any of the matters of theological or exegetical controversy 
touched upon in the foregoing discussion. All that is in- 
tended to be said is that such matters, being the subjects 
of sectarian differences, are excluded by the express words 
of the constitution from being taught, or in any degree 
countenanced, in educational institutions maintained to 
any extent by the public funds. It is the function of the 
court to expound, not religious creeds or writings, but the 
constitution and laws of the state. We are of opinion that 
the return does not state facts sufficient to constitute a 
defense to the alternative writ, and it is recommended that 
the judgment of the district court be reversed, and that a 
peremptory writ as prayed issue from this court to the 
respondents and their successors in office. 


DuFFip and ALBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the judgment of the district court be 
reversed, and that a peremptory writ as prayed issue from 
this court to the respondents and their successors in office. 


REVERSED. 
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SEDEWICK, J. 


T concur in the conclusion reached by the commissioners 
solely on the ground that the exercises complained of were 
“sectarian instruction” within the meaning of the consti- 
tution. 


HoLcoms, J., concurring specially. 


I concur in the foregoing opinion in so far as it is held 
therein that the exercises which it is sought to have elimin- 
ated as conducted in the district school in which respond- 
ents are school officers violate the constitutional provision 
declaring that no sectarian instruction shall be allowed 
in the public schools. As to the views apparently enter- 
tained and held to in the opinion to the effect that the 
exercises complained of constitute thereby the school- 
house a place of worship within the meaning and contrary 
to the section of the constitution wherein it is ordained “no 
person shall be compelled to attend, erect or support any 
place of worship against his consent,” I do not agree. In 
my judgment, such an interpretation is not justified by 
any sound rule of construction as to the meaning of the 
provisions quoted. AJoore v. Monroe, 64 Ia., 367, 20 N. W. 
Rep., 475; Pfeiffer v. Board of Education, 118 Mich., 560, 
42 L. R. A., 536, 77 N. W. Rep., 250. If the views therein 
expressed are sound, then it would seem that it is in the 
power of any taxpayer to prevent religious exercises in any 
of the penal, reformatory or eleemosynary institutions in 
the state, and to close the doors of the state capitol to the 
chaplains of both branches of the legislature. Provisions 
in substance, if not in the exact language of our constitu- 
tion, relating to freedom of religious worship and exemp- 
tion from involuntary support of any place of worship, ° 
are found in very many of the constitutions of the different 
states of the Union. With the exception of the case from 
Wisconsin cited in the opinion, I know of no authority 
holding to the view that exercises in the public schools 
or other secular institutions of the nature and character 
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shown to have been engaged in in the case at bat would con- 
stitute the place where held a place of worship within the 
meaning of the fundamental law. Says Judge Cooley, who 
as an author in this branch of jurisprudence ranks high- 
est: “The American constitutions contain no provisions 
which prohibit the authorities from such solemn recogni- 
tion of a superintending Providence in public transactions 
and éxércises as the general religious sentiment of man- 
kind inspires, and as seems meet and proper in finite and 
dependent beings. Whatever may be the shades of relig- 
ious belief, all must acknowledge the fitness of recognizing 
in important human affairs the superintending care and 
control of the great Governor of the universe, and of ac-. 
knowledging with thanksgiving His boundless favors, or 
bowing in contrition when visited with the penalties of 
His broken laws. No principle of constitutional law is 
violated when thanksgiving or fast days are appointed; 
when chaplains are designated for the army and navy; 
when legislative sessions are opened with prayer or the 
reading of the Scriptures, or when religious teaching is 
encouraged by the general exemption of the houses of re- 
ligious worship from taxation for the support of state gov- 
ernment.” Cooley, Constitutional Limitations [5th ed.], 
p- 582. Nor do I wish to be understood as holding to the 
yiew that it is not within the discretionary power of the 
authorities of school districts to sanction, if deemed wise, 
under proper restrictions, the reading of the Bible or por- 
tions thereof, or readings therefrom, in the public schools. 
The Bible itself is not a sectarian book, and it is an errone- 
ous conception to so regard it. Altogether, aside from its 
theological aspects, the Bible has a historical and literary 
value surpassed by no secular writings. Its moral teach- 
ings and precepts are of the purest and highest, and appeal 
to the noblest impulses of mankind, as no other literary 
production ever has. Can anyone successfully contend in 
the light of the contemporaneous history of the times that 
the constitutional framers and the people who adopted 
that instrument jntended to altogether exclude the Bible 
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from the schools? If such had been the intention, would 
not the members of the convention have expressed them- 
selves in such language as could not be misunderstood? A 
constitutional provision concerning religious freedom 
should, it is said, be construed in relation to the state of 
the law and custom as they existed at the time of its adop- 
tion, and the courts can take judicial notice of customs 
and usages in regard to the use of the Bible in the public 
schools. Pfeiffer v. Board of Education, supra. The pro- 
vision of the constitution on the subject of sectarian in- 
struction in the public schools should be construed so as 
to give it the scope and effect intended by its framers and 
the people who adopted it. This is accomplished by firmly 
excluding therefrom all forms of instruction calculated to 
establish and confirm in the minds of the students those 
theological doctrines and beliefs which are peculiar to 
some only of the different religious sects. Further than 
this we are not warranted in going. 


The following opinion, overruling a motion for rehear- 
ing, was filed on January 21, 1903: 


1. Natural Right of Conscience: Srare Constitution. The right 
of all persons to worship Almighty God according to the 
dictates of their own consciences is declared by the constitution 
of this state to be a natural and indefeasible right. 


2. Duty of Government to Teach Religion: Constirurion: History. 
There is nothing in the constitution or laws of this state, nor 
in the history of our people, upon which to ground a claim 
that it is the duty of government to teach religion. 


3. The Whole Duty of the State. The whole duty of the state 
with respect to religion is “to protect every religious denom- 
ination in the peaceable enjoyment of its own mode of public 
worship.” i 


4. Compulsory Religious Attendance. Enforced attendance upon 
religious services is forbidden by the constitution, and pupils 
in a public school can not be required either to attend such 
services or to join in them. 


5. Teacher: AUTHORITY: REQUEST: CoMMAND. A teacher in a ptblic 
school, being vested during school hours with a general author- 
ity over his pupils, his requests are practically commands, 
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6. Objection of Parent. It is immaterial whether the objection of 
a parent to his children attending, and participating in, a 
religious service conducted by a teacher in the schoolroom 
during school hours, is reasonable or unreasonable. The right 
to be unreasonable in such matters is guaranteed by the 
constitution. 


7%. Use of Bible. The law does not forbid the use of the Bible in 
the public schools; it is not proscribed either by the consti- 
tution or the statutes; and the courts have no right to declare 
its use to be unlawful because it is possible or probable that 
those who are privileged to use it will misuse the privilege 
by attempting to propagate their own peculiar theological or 
ecclesiastical views and opinions. 


8. Point Where Courts May Interfere. The point where the courts 
may rightfully interfere: to prevent the use of the Bible in 
a public school, is where legitimate use has degenerated into 
abuse,—where a teacher employed to give secular instruction 
has violated the constitution by becoming a sectarian pro- 
pagandist. 

9. Bible-Reading: SEcTARIAN InsTRUCTION. Whether it is prudent or 
politic to permit Bible reading in the public schools is a ques- 
tion for the school authorities, but whether the practice of 
Bible reading has taken the form of sectarian instruction is 
@ question for the courts to determine upon evidence. 


10. 


: PRESUMPTION. It will not be presumed in any 
case that the law has been violated; every alleged violation 
must be established by competent proof. 


SULLIVAN, ©. J. 


This case was decided at the last term and is now be- 
fore us on motion for a rehearing. In the brief filed in sup- 
port of the motion the distinguished counsel for respond- 
ents has with considerable ardor attacked, not only the 
decision, but what he supposes to be its implications. The 
questions discussed are important and they have received 
our most serious consideration. We have again with great 
care gone over the arguments of counsel and have again 
critically examined all of the adjudged cases bearing di- 
rectly or indirectly upon the points in controversy. The 
decision of the supreme court of Michigan—a decision 
rendered by a divided bench—may, perhaps, be regarded 
as an authority in favor of one of the positions for which 
respondents contend, but opposed to that case are the 
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unanimous judgments of the highest courts of Ohio and 
Wisconsin. Other cases cited in the briefs are based upon 
constitutional provisions essentially different from ours 
and are therefore entitled to but little weight as prece- 
dents. The fact that there has been Bible reading and re- 
ligious exercises in many of the public schools ever since 
the present constitution was adopted is cited as evidence 
of a contemporaneous and practical construction in favor 
of the practice; but in our opinion, it is rather to be re- 
garded as evidence of the temperate and tolerant spirit of 
our people, of the waning influence of doctrinal differences 
and of a clearer and more general perception of the cardi- 
nal truth that, after all, Christianity is greater than creed. 
It. has been the policy of some rulers, as, for instance, 
Catherine de Medici, to strengthen the throne by dividing 
the people; but in this country it has been the constant 
policy of government to unite the people, to bring them 
closer and closer together, to dissipate race and religious 
prejudices and to fuse their sentiments and aspirations. 
One of the means to accomplish this end was to give all re- 
ligious sects and systems a free field and no favors. So 
far as religion is concerned the laissez-faire theory of gov- 
ernment has been given the widest possible scope. The 
suggestion that it is the duty of government to teach relig- 
ion has no basis whatever in the constitution or laws of 
this state, nor in the history of our people. The teaching 
of religion would mean teaching the system of faith and 
worship of one or more of the religious sects; it would 
inean sectarianism in the public schools, and to put secta- 
rianism into the schools would, according to the opinion 
prevailing when the constitution was ratified, be to put 
venom into the body politic. In section 4 of the bill of 
rights we find this language: “Religion, morality, and 
knowledge, however, being essential to good government, 
it shall be the duty of the legislature to pass suitable laws 
to protect every religious denomination in the peaceable 
enjoyment of its own mode of public worship, and to en- 
courage schools and the means of instruction.” There is 
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no uncertainty as to the meaning of this clause; there is 
no room for construction; and where, as Judge Cooley has 
said, the meaning of an instrument is plainly declared by 
the instrument itself, courts are not at liberty to search 
elsewhere. The duty of the state with respect to religion 
—its whole duty—is “to protect every religious denomina- 
tion in the peaceable enjoyment of its own mode of public 
worship.” This duty is not due alone to the different de- 
nominations of the Christian religion, but is due to every 
religious body, organization or society whose members are 
accustomed to come together for the purpose of worship- 
ing the Supreme Being. ‘The framers of the constitution, 
after expressing their gratitude to Almighty God for free- 
dom, declared that the right of all persons to worship 
according to the dictates of their own consciences is a 
natural and indefeasible right. This right of the relator 
has been infringed. Without his consent and over his pro- 
test his children have been compelled to attend divine 
worship and to participate in it. They have been obliged 
to give homage to God, not according to the dictates of 
their own consciences or the consciences of their parents, 
but according to the dictates of the conscience of the 
teacher. Undoubtedly the teacher is a sincere and well- 
meaning young woman, and was actuated by the purest 
and best motives, but in discharging what she conceived 
to be an imperative duty to her Creator, she violated a 
right secured to the relator by the supreme law of the state. 
The regular morning exercises of the school consisted of a 
formal or improvised prayer, followed by the singing of 
Gospel Hymns, such as “Jesus, Lover of my Soul” and 
“When He Cometh.” In these exercises the pupils were 
compelled to join, and it was their custom, when prayer 
was offered, to rise from their seats and stand in an atti- 
tude of reverence. It is said that the relator’s children 
were subjected to no compulsion, but that is not true. It 
was not only their right to attend the school, but under 
the statute (Compiled Statutes, 1901, ch. 79, subdiv. 16, 
sec. 1), it was their duty to attend that school or some 
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other. As the morning exercises were conducted during 
school hours, it is difficult to see how they could attend 
the school without attending worship. But in our view 
they were not only compelled to attend worship, but to 
participate in it. The school being in session, the right 
to command was vested in the teacher, and the duty of 
obedience imposed upon the pupils. Under such circum- 
stances a request and a command have the same meaning. 
A request from one in authority is understood to be a 
mere euphemism ; it is in fact a command in an inoffensive 
form. The teacher, in describing her manner of conduct- 
ing the exercises, says that after reading from the Bible 
she called upon” the pupils to rise, and that she “had 
them rise from their seats and stand” while she offered 
prayer. When we take into account the fact that she was 
dealing with children, it can hardly be doubted that any 
pupil who joined unwillingly in the exercises joined under 
compulsion. Whether Mr. I'reeman was reasonable or un- 
reasonable in objecting to his children actively or passively 
participating in the simple religious service conducted 
by the teacher, is altogether inmmaterial. Some men al- 
ways have been unreasonable in such matters, and their 
right to coniinue to be unreasonable is guaranteed by the 
constitution and characterized as a natural and indefeas- 
ible right. The privilege of choosing when, where and how 
he shall worship is given unconditionally to every one. He 
may freely choose his own prayers, songs and postures; 
and none of these may be lawfully imposed upon him, 
either in the public schools or elsewhere, except possibly 
in the penal, reformatory or other institutions where the 
state stands in loco parentis to the inmates. In order to 
make it entirely clear that the Bible was not read in the 
school as mere literature, and that the hymns were not 
sung as a vocal exercise and that the prayers were not 
offered for the sake of their reflex influence, but that the 
several acts were acts of religious homage and were in- 
tended to be devotional, we quote from the testimony of 
the teacher: 
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Q. Now, you say this matter of reading the Bible and 
singing of hymns was talked over by Mr. Odell at the time 
he employed you? 

A. Yes, sir. , 

Q. Did you talk about any other branches that you were 
going to teach at that time? 

A. I spoke about having new books; needing a new set of 
books. : 

Q. Why was it that you and he thought it proper and 
necessary that these exercises should be conducted? 

A. One reason I spoke about it was because I had said 
at the beginning that I did not care to take the contract 
unless I had the privilege of having the exercises. I said 
I was in favor of doing all I could for the district, and was 
in favor of doing all I could to have a good school. 

Q. Why did you think these exercises so important? 

A. There was nothing only that I had always had them 
and I knew they had done away with them. 

Q. And you couldn’t open school without them? 

A. Not according to my belief; no, sir. 

Q. According to your belief, then, these are very neces- 
sary as a part of the school exercises? 

A. I think it is important to having reading of the Bible - 
and singing of songs in the school. 

Q. And then you think that the way you have of reading 
the Bible is very important? 

A. I think it is the Book of all books. 

Q. For what purpose do you read it? 

A. For the benefit of myself and those with whom I come 
in contact. 

Q. In what particular way do you expect to benefit 
yourself and the children? 

A. I think there is a higher Being that has something to 
do with our actions, and I know in many instances I have 
been directed to do things right, wherein if I hadn’t trusted 
in Him, my Saviour, I would have been led away. 

Q. And you read that book as religious exercises be- 
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cause you think it is important for that purpose, don’t 
you? 

A. I think it is. 

Q. Yes, and you read it because you think it is the 
word of God? 

A. Yes, sir, I do. 

Q. And you believe that sincerely? 

A. Yes, sir, I do. 

Q. And you select such parts to read as you think 
proper, don’t you? 

A. Yes, sir, just as I think it would be best for the pu- 
pils and myself. 

Q. And whenever you see fit to read, you read? 

A. Yes, sir. s 

Q. And you read whatever you see fit to read? 

A. Yes, sir. 

Q. And did you read from the New Testament and the 
Old Testament both? 

A. Yes, sir. 

Q. And why do you consider it is necessary to offer a 
prayer? : 

A. I think we are taught to pray. 

Q. Yes, you think ii is done as an act of worship, the 
whole thing? 

A. We think it is; yes, sir. 

Q. Intended to worship God? 

A. Yes, sir.” 

It is said by Commissioner Amxs that the morning ex- 
ercises conducted by Miss Beecher constituted sectarian 
instruction. This conclusion is vigorously assailed, but, 
in our judgment, it is warranted by the evidence and we 
adhere to it. The decision does not, however, go to the 
extent of entirely excluding the Bible from the public, 
schools. It goes only to the extent of denying the right 
to use it for the purpose of imparting sectarian instruc- 
tion. The pith of the opinion is in the syllabus, which 
declares that “Exercises by a teacher in a public school 
in a school building, in school hours, and in the presence 
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of the pupils, consisting of the reading of passages from 
the Bible, and in the singing of songs and hymns, and offer- 
ing prayer to the Deity in accordance with the doctrines, 
beliefs, customs or usages of sectarian churches or reli- 
gious organizations, is forbidden by the constitution of 
this state.” Certainly the Iliad may be read in the schools 
without inculcating a belief in the Olympic divinities, and 
the Koran may be read without teaching the Moslem 
faith, Why may not the Bible also be read without in- 
doctrinating children in the creed or dogma of any sect? 
Its contents are largely historical and moral; its lan- 
guage is unequalled in purity and elegance; its style has 
never been surpassed; among the classics of our litera- 
ture it stands pre-eminent. It has been suggested that the 
English Bible is, in a special and limited sense, a sectarian 
book. To be sure there are, according to the Catholic 
claim, vital points of difference with respect to faith and 
morals betwen it and the Douai version. In a Pennsyl- 
vania case cited by counsel for respondents, the author of 
the opinion says that he noted over fifty points of differ- 
ence between the two versions,—some of them important 
and others trivial. These differences constitute the 
basis of some of the peculiarities of faith and practice 
that distinguish Catholicism from Protestantism and 
make the adherents of each a distinct Christian sect. But 
the fact that the King-James translation may be used 
to inculcate sectarian doctrines affords no presumption 
that it will be so used. The law does not forbid the use 
of the Bible in either version in the public schools; it is 
not proscribed either by the constitution or the statutes, 
and the courts have no right to declare its use to be un- 
lawful because it is. possible or probable that those who 
are privileged to use it will misuse the privilege by at- 
tempting to propagate their own peculiar theological or 
ecclesiastical views and opinions. The point where the 
courts may rightfully intervene, and where they should 
intervene without hesitation, is where legitimate use has 
degenerated into abuse,—where a teacher employed to give 
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secular instruction has violated the constitution by be- 
coming a sectarian propagandist. That sectarian instruc- 
tion may be given by the frequent reading, without note 
or comment, of judiciously selected passages, is, of course, 
obvious. A great modern philosopher—perhaps the great- 
. est— has said that persistent iteration is the most effective 
means of forcing alien conceptions upon reluctant minds. 
Whether it is prudent or politic to permit Rible reading 
in the public schools, is a question for the school authori- 
ties to determine; but whether the practice of Bible read- 
ing has taken the form of sectarian instruction in a par- 
ticular case is a question for the courts to determine upon 
evidence. It can not be presumed that the law has been 
violated; the alleged violation must in every instance be 
established by competent proof. The value of the common 
schools as disseminators of knowledge and social levelers 
is well understood and justly appreciated, and there is 
little likelihood that the people will ever permit their 
usefulness to be impaired by sectarian controversies. 
When we consider that this is the first case of its kind 
_ever presented to this court for decision, we feel assured 
that neither teachers nor school boards have been much 
inclined to bring discord into the schools for the chance of 
securing by indirection a slight sectarian advantage. But 
if the fact were otherwise, it could not in any way affect 
our conclusion. The section of the constitution which 
provides that “no sectarian instruction shall be allowed 
in any school or institution supported in whole or in part 
by the public funds set apart for educational purposes,”* 
can not, under any canon of construction with which 
we are acquainted, be held to mean that neither the Bible, 
nor any part of it, from Genesis to the Revelation, may 
be read in the educational institutions fostered by the 
state. We do not wish to be understood as either counte- 
nancing or discountenancing the reading of the Bible in the 
public schools. Even where it is an irritant element, the 
question whether its legitimate use shall be continued or 
* Sec. 11, art. 8. 
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discontinued is an administrative and not a judicial ques- 
tion; it belongs to the school authorities, not to the courts. 

The motion for a rehearing is overruled and the judg- 
ment heretofore rendered is adhered. to. 


FORMER JUDGMENT ADHERED TO. 


Ciry oF CENTRAL CrTy v. MAMIE ENGLE. 
Fev Ocroser 9, 1902. No. 11,898. 
Commissioner’s opinion, Department No. 3. 


1. Married Woman: DamacEs FoR PERSONAL INJURY: SEPARATE 
EstaTE: DIMINISHED CAPACITY TO Earn. A petition by a married 
woman in an action for damages for a personal injury, which 
does not allege that she is or has been or anticipated being 
the owner of any separate estate or property, or engaged 
in any trade, business or service, or the performance of any 
duties except those pertaining to her husband’s household, does 
not entitle her to recover damages on account either of loss of 
earnings already incurred, or of her diminished capacity to earn 
money as the result of the injury. 


2. Life Expectancy: EvipENcE: CONSTITUTIONAL DISEASE. When it 
is shown that a person is affected by a serious constitutional 
disease or a tendency thereto, it is error to submit to the 
jury the question of his expectancy of life, in the absence of 
any evidence bearing upon that question. 


Error from the district court for Merrick county. Tried 
below before HOLLENBECK, J. Reversed. 


John C. Martin and W. T. Thompson, for plaintiff in 
error. 


J. EL. Dorshimer and John W. Sparks, contra. 


AMES, C. 


The defendant in error, plaintiff below, who is a married 
woman living with her husband, prosecuted this action to 
recover damages for personal injuries suffered while walk- 


ev 


n 
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ing upon one of the sidewalks of the defendant city, alleged 
to have been defectively constructed, and to have negli- 
gently been permitted to become and to remain out of re 
pair so as to be a source of danger to persons making use of ~ 
it. The plaintiff alleged that by reason of her injury she 
“has suffered constant and severe pain and has been con- 
tinuously, and is now at the time of verifying this petition, 
wholly unable to perform her household duties, and by 
reason of the aforesaid injuries is, and has become a 
cripple for life.” It is not alleged that the plaintiff, who 
was about 41 years of age, was or had been or anticipated 
being the owner of any separate estate or property, or 
engaged in any trade, business or service separate from 
her husband, or in the performance of any duties except 
those pertaining to her husband’s household. The an- 
swer was, in substance, a general denial. On the trial the 
plaintiff was permitted to testify, over objection by 
counsel for the defendant, that her “earning capacity,” at 
and before the time of the happening of the accident, was 
$7 per week, and at the time of the trial was “nothing 
at all,” and that shortly prior to suffering the injury she 
had received that wage. At the conclusion of the trial 
the court of its own motion gave the following instruction: 
“Tf under the evidence and the law you find for the plain- 
tiff it will be your duty to fix the amount of her damages. 
In doing so you should carefully consider the nature, ex- 
tent and character of the injury sustained, whether the 
disability, if any, is temporary or permanent, partial or 
total, and what degree of disability. The age of the plain- 
tiff and her reasonable expectancy of life may be im- 
portant, for you should allow not only for damages already 
past but for all damages which would naturally result 
from the injury whether in the past or future. You should 
find from the evidence how much money plaintiff would 
have been reasonably expected to earn if she had not been 
injured as alleged, and how much she was, and is, and 
will be able to earn with her reduced capacity resulting. 
from said injury, and the difference between these two 
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amounts will be the measure of this element of her dam- 
ages. You should also allow such damages for pain 
and suffering as under the evidence you believe the plain- 
tiff is entitled to. The law fixes no rule by which to 
estimate or fix a price upon pain, suffering and agony, and 
leaves it to you to allow to her such reasonable sum for 
this element as will be just and reasonable under the cir- 
cumstances, not exceeding $7,000 in all.” Complaint is 
made both of the foregoing instruction and of the above- 
mentioned testimony, and we think justly so. The plain- 
tiff was not entitled to recover for her decreased earning 
capacity in relation to her ability to perform satisfac- 
torily her household duties; such damages accrued, if at 
all, to her husband, who was charged with the duty of 
her care and maintenance, and the petition by no fair 
construction can be said to have apprised the defendant 
that she claimed to have suffered any pecuniary loss ex- 
cept such as was the direct result of the pain and mutija- 
tion inflicted on her person, and for which there is no 
accurate pecuniary measure. There is nothing in the 
pleading to indicate that she had suffered or would prob- 
ably suffer any pecuniary loss to her separate or in- 
dividual estate or property by reason of the alleged 
diminution of her ability to earn money in any service or 
employment. All such matters were outside the issues and 
were erroneously submitted to the jury. The instruction 
was erroneous for another reason. It was in evidence that 
the plaintiff had, previous to the happening of the injury 
complained of, suffered the loss of one of her arms, in 
consequence of a disease known as “periostitis,” which a 
physician, produced as a witness by the plaintiff, had tes- 
tified was tubercular, and constitutional in character, 
predisposing the patient to a recurrence of its acute stage 
on the happening of any injury such as she had lately 
suffered. Now, without deciding the question whether 
alleged damages resulting from the aggravation of this 
tendency, being consequential and not direct in their na- 
ture, should have been pleaded, it appears to us that 
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it was error to submit to the jury any question touch- 
ing the plaintiff’s, expectancy of life in the absence 
of any evidence bearing upon the inquiry. If it 
should be conceded—which we do not determine— 
that a jury may speculate upon the probable duration 
of the life of a healthy person, in the absence of any 
evidence with respect thereto, it appears to us that they 
are incompetent to decide that question in the case of a 
person suffering from a constitutional tubercular disease 
which, in the absence of testimony, may fairly be presumed 
to have a tendency to abbreviate her physical existence. 
We are, however, strongly of the opinion that in these 
days when tables of expectancy and expert testimony con- 
cerning that subject are readily procurable, it is error 
in any case to submit that question to a jury without the 
production of some of them. 

There are a large number of other errors assigned in 
the record, some of which present questions of a very 
serious character, but in as much as the foregoing disposes 
of the case for the present hearing, we refrain from dis- 
cussing them, and recommend that the judgment of the 
district court be reversed and a new trial awarded. 


DurrFif and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial awarded. 


REVERSED AND REMANDED. 


Nore.—See Reporter’s Notes, volumes 64 and 65, as to expectancy 
of life. 

Husband and Wife.—In the trial of an action brought in the name 
of the plaintiff alone, for injuring his property, destroying his 
business and violently expelling him and his wife from town, 
neither the wife’s “mental anguish in being separated from her 
husband,” nor her “feelings as a woman, compelled to abandon a 
chosen residence and turn her back on associations formed in early 
life,” is a matter for the consideration of the jury in estimating the 
damages. Hooper v. Haskell, 56 Me., 251.—W. F. B. 
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Curicaco, BURLINGTON & QuINCY RAILROAD COMPANY V.: 
Leo KRAYENBUHL.* 


FED OcToBER 9, 1902. No. 10,327. 
Commissioner’s opinion, Department No. 3. 


1. Petition: DeMURRER ORE TENUS. Petition examined, and held good, 
as against a demurrer ore fenus. 


2. Dangerous Premises: CHILDREN: INJURIES: PROTECTION. When 
the owner of dangerous premises knows or has good reason to 
believe that children, so young as to be ignorant of the danger, 
will resort to such premises, he is bound to take such precau- 
tion to keep them from such premises, or to protect them from 
injuries likely to result from the dangerous condition of the 
premises, while there, as a man of ordinary care and prudence, 
under like circumstances would take; approving Atchison & N. 
R. Co. v. Bailey, 11 Nebr., 332, 336. 


3. Negligence. Im such cases, in the determination of the question 
of negligence, regard must be had to the character and location 
of the premises, the purpose for which they are used, the 
probability of injury therefrom, the precautions necessary to 
prevent such injury, and the relation such precautions bear to 
the beneficial use of the premises. If, under all the circum- 
stances, the owner omit such precautions as a man of ordinary 
care and prudence would take, under like circumstances, he is 
guilty of negligence. 


. Ordinarily, the question of negligence is one of fact for 
the jury, to be determined from all the facts and circumstances 
shown in evidence, and it is error for the court to group cer- 
tain facts in evidence together, and instruct the jury that they 
constitute negligence. 


4. 


5. Action by Infant: Earnine Capacity. In an action, by an infant 
in the care and custody of its father, for personal injuries it 
is error to instruct the ‘jury that his lessened earning capacity 
is an element of damages, unless it be limited to the period 
from which he would be entitled to his earnings. 


6. Instruction. An instruction authorizing the jury, in arriving at 
a verdict, to bring to bear their own knowledge, observation 
and experience in the business affairs of life, is erroneous, when 
not limited to such knowledge, observation and experience as 
they share in common with men generally. 


7. Instruction. An instruction relative to the damages to be awarded 
the plaintiff, if any, closed with the statement that they should 
not exceed a specific amount, naming the amount claimed in 


#28 Am. & Ing. R. Cases, 35. 
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the petition. Held, That the practice of thus referring to the 
amount claimed, should be discountenanced. 


8 Instructions. Instructions tendered examined, and held properly 
refused. 


9. Admission of Evidence. Rulings on the admission of evidence 
examined, and held not erroneous. 


Breror from the district court for Merrick county. Tried 
below before THompson, J. Reversed. 


- J. W. Deweese, John Patterson and Frank Elmer 
Bishop, for plaintiff in error: 


Leo Krayenbuhl, a minor seven years of age, by his 
father, Samuel Krayenbuhl, as next friend, recovered 
a judgment of $5,000 against the plaintiff railroad com- 
pany as damages for the loss of one of his feet, which 
was cut off while he and other children were playing upon 
the turntable of the defendant company at Palmer, Ne- 
braska. This accident occurred Sunday, October 20, 1895. 
Palmer was a village of less than 200 inhabitants, through 
which two lines of the plaintiff in error’s road ran in a 
northwesterly direction. Some 2,000 feet northwest of 
the depot, between the two lines of road, was a turntable 
and adjacent roundhouse. On the Sunday in question, the 
plaintiff’s elder brothers and sisters placed him upon the 
turntable, and the two girls, one being on each side of the 
table, loosened it from its fastenings and revolved it by 
means of the levers at the ends. In the course of the first 
revolution, the plaintiff’s right foot was caught and 
mangled between the ends of the rails. The turntable was 
one of the ordinary kind used by railroad companies and 
necessary for the turning of engines and cars. The table 
itself was seventy-two feet across and was sunk into a pit 
so that the rails upon it corresponded in height with the 
rails on the track leading up to the table, and the whole 
machine was thus below the surface of the ground. It 
was surrounded by a circular wooden wall. There were 
two arrangements for fastening the table so that it would 
not revolve: (1) At one end of the rails on the table there 
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was an iron bolt, 4x6 inches, extending from the (ane 
of the table into the timber frame inclosing the table. 
This bolt was arranged to be extended or withdrawn 
by a lever and would securely hold the table when ex- 
tended into the socket in the surrounding frame of the 
table; (2) the other arrangement was by means of a bar 
of iron which was fastened to the table by means of a 
staple driven through the. planks into a cross-tie; an 
opening in the other end of the bar passed over another 
staple driven into a tie under the track upon the ground. 
This end was fastened to the staple by means of a pad- 
lock, passing through the staple over the bar. On Saturday 
evening, between 4 and 6 o’clock, was the last time the 
table was used before the boy was hurt on Sunday fore- 
noon. William Young was the roundhouse-foreman and 
had charge of the turntable. Under the rules of the com- 
pany the agent had no more responsibility for the turn- 
table than the father of the defendant in error, who was, 
also, an employee of the company. Young assisted the 
trainmen in turning their engines and starting the trains 
on Saturday evening. He locked the turntable with the 
padlock and shoved the iron fastening or bolt of the table 
into the frame surrounding it, and left work at 6 o’clock 
Saturday evening. There were no trains on Sunday. The 
railroad company’s grounds were fenced on both sides 
northwest of the depot to beyond the roundhouse. Com- 
mercial street, running east and west, crossed the track 
north of the depot. Across the street, north of the depot, 
was the section-house—the home of the defendant in error. 
The children in the absence of their parents went to the 
turntable and got into trouble as aforesaid. 

The allegations of the petition are too specific to stand - 
as a general allegation. Omaha & R. V. R. Co. v. Wgn 
49 Nebr., 457. 

The petition i is insufficient as to invitation, to wit: (1) 
it does not allege the authority of any agent to invite; 
(2) it does not allege any facts which constitute an 
invitation; (3) it does not allege characteristics of con- 
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struction. or location, which of themselves rendered the 
‘table an invitation to danger. All these must be spe- 
cifically alleged and proved. Schmidt v. Kansas City 
Distilling Co., 90 Mo., 284; San Antonio & A. P. R. Co. v. 
Morgan, 46 S. W. Rep. [Tex.], 28. 

The plaintiff’s whole case and recovery are based upon 
the theory that the turntable, although a necessary and 
properly constructed and operated machine, is yet a dan- 
gerous one for children to play upon, and from its nature 
is enticing and inviting to children, and that on account 
of its alluring character, children are likely to go upon it 
and be injured. There can be and is in this case no 
actual invitation on the part of the company that the 
plaintiff should go upon the company’s grounds, much 
less upon its turntable. Every intention and action of 
the company was to prevent his going upon the table; 
he was a trespasser. The mere temptation of children to 
go upon the turntable does not amount to an invitation 
on the part of the company or charge it with any obliga- 
tion to the trespassing plaintiff further than not willfully 
or unnecessarily to injure him. Formall v. Standard Oil 
Co., 86 N. W. Rep. [Mich.], 946. 

Temptation is not always invitation. As the common 
law is understood by the most competent authorities; it 
does not excuse a trespass because there is a temptation 
to commit it, or hold property owners bound to contem- 
plate the infraction of property rights because the tempta- 
tion to untrained minds to infringe them might have been 
foreseen. Holbrook v. Aldrich, 168 Mass., 15. 

A turntable, however attractive, could not be deemed 
to have been created for the use which the child makes 
of it. This objection is not obviated by an appeal to the 
doctrine that children of tender years are not held to the 
same degree of prudence and care as adults. It is not 
a question of the child’s negligence, but of the duty of 
the company. TJ'uress v. New York 8. & W. R. Co., 11 
Am. & Eng. R. Cas., n. s., 297, 301, 40 Atl. Rep. [N. J.], 614. 

Recovery in this case is sought to be based on the prin- 
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ciple laid down in the case of Siour C. & P. R. Co. v. Stout, 
17 Wall. [U. S.], 657; and the case of Atchison & N. R. 
Co. v. Bailey, 11 Nebr., 332. 

We invite the attention of the court to a reconsideration 
of these cases; and contend that the conclusions reached 
are wrong in principle, as has been held by nearly all 
of the courts in later decisions; and furthermore, that 
the principles therein laid down do not determine the 
liability of the railroad company in the case at bar. The 
question of what duty the land-owner owes to the tres- 
passing child, has lately been passed upon in several well 
reasoned cases, wherein the courts repudiate the doctrine 
of the Stout Case, holding that the owner owes no active 
duty to care for the safety of the child trespasser, except 
not to hurt him wantonly or unnecessarily. The land- 
owner would not be permitted to purposely set a trap, 
intending the infliction of injury upon the trespasser, or 
place a gun, or some explosive, in such a position as to 
purposely cause injury. But the owner has the right 
to put upon his own land useful machinery and necessary 
improvements for the accomplishment of any useful pur- 
pose intended, without being liable for injuries inflicted 
upon the trespasser while using the same improperly. 
The record in this case shows, without any dispute, that 
the turntable was properly constructed, and was a ma- 
chine suitable and necessary to the:company in perform- 
ing the work that had to be done in the operation of its 
trains and engines. It was not constructed for children 
to play upon. The land-owner has the right, as a neces- 
sity to civilized society and progress, to the orderly use 
cf his own premises and of the machinery and improve 
ments he may put thereon in order to facilitate that use. 
In this respect there can be no essential or necessary dif- 
ference in the cornsheller, windmill or pear tree of the 
farmer, and the turntable of the railroad company, which 
are equally subjects for childish curiosity and adventure. 

In the case of Delaware I. d W. R. Co. v. Ricch, 11 Am. 
& Eng. R. Cases, n. s., 3138, 40 Atl. Rep. [N. J.J], 682, 
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June, 1898, the liability of the railroad company for an 
injury received by a child while playing on its turntable 
was thoroughly considered. Among other things it was 
held: 

A land-owner is ordinarily under no obligation to a 
mere licensee or to a trespasser to keep his premises in 
a. Safe condition; and the fact that the licensee or the 
trespasser is an infant of tender years affords no reason 
for modifying this rule, and charging the land-owner 
with a duty which does not otherwise exist. When an 
owner of lands erects upon his premises, for their more 
beneficial user, a structure which happens to be attractive 
to children, he does not, by such action, extend an invita- 
tion to children to enter thereon. See also Loomis v. Terry, 
17 Wend. [N. Y.], 496; Slayton v. Fremont, H. & M. V. R. 
Co., 40 Nebr., 840; Gay v. Essex Electric Street R. Co., 
159 Mass., 238; Frost v. Eastern R. Co., 64 N. H., 220; 
Bates v. Railway Co., 90 Tenn., 36, 15 S. W. Rep., 1069; St. 
Louis, V.é T. H. R. Co. v. Bell, 81 Tll., 76; Cleveland, C. 
é St. L. R. Co. v. Tarit, 64 Fed. Rep., 823; Haberlaw v. 
Lake Shore & M. 8S. R. Co., 73 Ill. App., 261; Rogers v. 
Elttott, 146 Mass., 349. 

The owner is under no duty to a mere trespasser to 
keep his premises safe; and the fact that the trespasser is 
an infant can not have the effect to raise a duty where 
none otherwise exists. The supposed duty has regard to 
the public at large, and can not well exist as to one por- 
tion of the public and not to another, under the same cir- 
cumstances. In this respect children, women and men 
are upon the same footing. In cases where certain duties 
exist, infants may require greater care than adults, or a 
different kind of care; but precautionary measures having 
for their object the protection of the public must, as a 
rule, have reference to all classes alike. Nolan v. New 
York, N. H.& H. R. Co., 53 Conn., 461. 

A trespasser ordinarily assumes all risk of danger from 
the condition of the premises; and to recover for an in- 
jury happening to him he must show that it was wantonly 
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inflicted, or that the owner or occupant, being present 
and acting, might have prevented the injury by the exer- 
cise of reasonable care, after discovering the danger. 
Clark v. ALanchester, 62 N. H., 577; State v. Alanchester 
& L. R. Co., 52 N. H., 528; Sweeny v. Old Colony & N. R. 
Co., 10 Allen [Mass.], 368; Morrissey v. Eastern R. Co., 
126 Mass., 377; Scvery v. Nickerson, 120 Mass., 306; Afor- 
gan v. Hallowell, 57 Me., 875; Pierce v. Whitcomb, 48 Vt., 
127; McAlpin v. Powell, 70 N. Y., 126; St. Louis, V. & 
T. H. R. Co. v. Bell, 81 I1., 76; Gavin v. City of Chicago, 
97 Ill., 66; Wood v. Indian School District, 44 Ia., 27; 
Gramlich v. Wurst, 86 Pa. St., 74; Cauley v. Pittsburg, 
C. & St. L. R. Co., 95 Pa. St., 398; Gillespie v. MeGowan, 
100 Pa. St., 144; Mangan v. Atterton, 1 Exch. [IEng.], *239. 


Matthew Gering and Michael O’Donohue, contra: 


This suit was brought by the father, as the next friend, 
for all damages resulting from the injuries inflicted, both 
past and future; he testified in behalf of the boy in all 
particulars, and verified the petition. Such conduct upon 
his part estops him from suing for services, and amounted 
in law to an emancipation of the infant.* In a case where 
this precise question arose, the supreme court of Michigan 
said: 


It appears that the plaintiff in this case, as next friend 
of his son, Oscar, took part in the trial of the former 
case, and insisted upon a recovery by his son for the very 
damages—that is, the value of the loss of Oscar’s services 
—which he now seeks to recover in the present case. It 
is undoubtedly true that as a matter of law Oscar had 
no right in his suit to recover such damages without the 
consent of his father, but he did recover with the consent 
of his father; therefore the father is now estopped from 
setting up claim for the same damages in this action in 
his own name. It is true that the earnings of a minor 
son belong to the father, unless the father has given him 
his time and earnings; but the father can not recover for 


*The marriage of a master with a female slave, is ipso-facto manu- 
mmission. Pearson v. Pearson, 51 Cal., 120.—W. F. B 
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such earnings when he has emancipated him. If the case 
here had been for the earnings of the minor son, and it 
appeared that in a former action by the son—the father 
acting as his next friend—he had recovered the value of 
his wages with the consent of the father, that fact would 
be held tantamount to manumission of the infant, so 
far as that suit was concerned, and the father would 
be estopped from recovery of the same wages. There 
can be no distinction between such a case and the present; 
and the fact that the father appeared and prosecuted :as 
next friend was tantamount to a relinquishment of such 
loss of services. The court should have admitted the evi- 
dence, and have directed the jury that no recovery could 
be had by the father for the loss of such services, as their 
value had already been recovered by the son, with the 
father’s consent. Baker v. Flint & P. M. R. Co., 91 Mich., 
298. 


See Hempstead v. City of Des Moines, 68 Ia., 36; Fifield 
v. Edwards, 39 Mich., 267; Freeman, Judgments, secs. 
241-249. 

When a company, through its employees and officers, 
has knowledge of the constant use of a footpath across its 
tracks, makes no objection thereto, and directs no ob- 
structions to such use, it will be presumed to assent to 
it, thus giving all who use such crossing a license therefor. 
A. person who is injured while crossing the track at such 
place is not a trespasser upon the railroad, but is entitled 
to all of the rights of one‘rightfully upon it, and may re- 
cover for injuries resulting from the company’s want. of 
care. Clampit v. Chicago, St. P. & K. C. R. Co., 84 Ta., 71; 
Philadelphia & KR. R. Co. v. Troutman, 11 W.N. Cas. [Pa.], 
453. 


Deweese, Patterson and Bishop in reply: 


The plaintiff made a persistent but futile effort to 
escape the true rule of law by showing that the table was 
near the by-way which passed Corrigan’s house over 200 
feet away; that people occasionally passed this way to 
the cemetery; that these grounds, though a part of the 
switch yards, surrounded by farm lands and half a mile 
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from the town, were not fenced in; and with other side 
issues of equal indifference to the cause of action. 

The child’s entry upon the grounds and turntable was 
not over any path or public highway, or through any fence 
or place where fences could be made, but directly upon 
and over the tracks leading to the turntable 2,000 feet 
away. 


Argued orally by Bishop, for plaintiff in error; by 


Gering, contra. 
! 


ALBERT, C. 


This action was brought on behalf of Leo Krayenbuhl, 
whom we shall hereafter call the plaintiff, by bis next 
friend, against the Chicago, Burlington & Quincy Rail- 
road Company, to recover for personal injuries received 
by the plaintiff while playing on a turntable belonging to 
the defendant. 

It sufficiently appears from the evidence that, on and 
prior to the 20th day of October, 1895, the defendant 
operated a line of railroad, which extended through the 
village of Palmer, at which point it maintained a passen- 
ger depot, roundhouse, coalhouse, water-tank and turn- 
table. A few rods northwest of the depot the road 
branched, one branch taking a westerly and the other a 
northwesterly course. The turntable was situated be- 
tween those two branches, at a point about 1,600 feet 
from the depot, and about 100 feet from each branch, and 
a track extended to it from the point of divergence of the 
two branches. A path or footway, beginning some dis- 
tance northwest of the turntable, extended in a south- 
easterly direction, passed within about 70 feet of it, and 
crossed the track at the south. This path was in common 
use, not only by the members of the family to which the 
plaintiff belonged, but the public generally, and there was 
no fence between it and the turntable. The turntable 
was provided with a movable bolt, which by means of a 
lever could be thrown into a socket in the surrounding 
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frame work, thus holding the turntable in position. Pro- 
vision was also made for locking it with a padlock. The 
rules of the defendant in force at the time required the 
foreman of the romndhouse, or in his absence the station- 
agent, to keep the turntable locked when not in use; 
but there is considerable evidence to the effect that this 
rule was frequently disregarded, and that, owing to the 
looseness of one of the staples used in connection with 
the lock, even when thus fastened, it could be unfastened 
by young children without much difficulty. The plain- 
tiff’s father was in the employ of the defendant as section- 
foreman, and, with his family, occupied a small house 
on the right of way near the station, within about 30 
feet of the track, and about 1,600 feet from the turntable. 
Another fainily resided on the right of way, a few rods 
from the turntable. The two families visited back and 
forth, using the right of way for a path. The plaintiff’s 
father kept a cow, which was pastured on the right of 
way, sometimes near the turntable, and it appears from 
the evidence that his children drove it back and forth on 
the right of way as occasion required. There is evidence 
tending to show that it was the common practice for the 
children of the family, and other children in the neigh- 
borhood, to resort to the coalhouse, roundhouse and turn- 
table, and to amuse themselves by revolving the turntable, 
and riding on it while it was'in motion, and that this 
practice was known to the defendant, who permitted it 
without protest. 

On the 20th day of October, 1895, in the absence of his 
parents, the plaintiff,—he was then four years of age,— 
in company with some other members of the family, the 
oldest of whom was eleven years old, and some other chil- 
dren, the oldest of whom was fourteen, were playing with 
a, push car, moving it up and down on the railroad track. 
The agent in charge of the station joined them, and rode 
a short distance on the car. He then left them, and went 
to his rooms in the station. The children continued to 
push the car, and finally reached the turntable. There 
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is evidence sufficient to sustain a finding that they found 
the turntable unlocked and unguarded, but the evidence 
is conflicting on that point. The plaintiff and some of 
the other children got on the turntable, while two of the 
others set it in motion. While it was in motion the 
plaintiff’s foot was caught between the rails, and severed 
at the ankle joint. The injury thus sustained is that for 
which damages is sought in this action. A trial was had 
to a jury, which resulted in a verdict and judgment for 
the plaintiff.* The defendant brings error. 

The first question raised is, that the petition does not 
state facts sufficient to constitute a cause of action. The 
grounds of this objection, as stated in the defendant’s 
brief, are as follows: 

“Tt does not allege the authority of any agent of the 
defendant to invite the plaintiff upon its turntable, or 
any facts which constitute such, express invitation. It 
does not allege the characteristics either of location or 
construction of the table, which of themselves render the 
table an invitation to the danger.” -The petition is too 
long to set out at length. We think it will suffice to say 
that the allegations in these respects are, that the plaintiff 
was induced by other small children, with the knowledge 
and consent of the defendant, its agents and servants, and 
by the invitation of the defendant, to come to and about 
the turntable. On the face of the petition, this is an alle- 
gation of an invitation by the defendant. If the plaintiff 
were invited by the defendant, he was invited by some 
agent of the defendant, having authority in the premises. 
The allegation in that regard is sufficient. It is true the 
facts constituting such invitation are not set forth, nor 
do we deem it necessary that they should be for the pur- 
poses of the objection under consideration, which was first 
made by an objection to the introduction of any testimony, 
on the ground that the facts stated in the petition did not 
constitute a cause of action. 


(Sei eae Oe ee ee SS 
* Upon a second trial, plaintiff recovered for $18,000; trial ae remitted $6,000, 
this court $3,000 more; opinion filed January 21, 1904. —W.F 
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The question to which counsel have directed the greater 
portion of their arguments is, whether the facts in this 
case are sufficient to sustain the verdict. On this question 
we have been favored with an exhaustive discussion of 
what is commonly known as the doctrine of the turntable 
cases, which applied to the facts in this case, would sustain 
the verdict. The leading case in support of this doctrine 
is Sioux C. & P. R. Co. v. Stout, 17 Wall. [U. S.], 657. 
The doctrine was reaffirmed by the same court in Union 
P. R. Co. v. McDonald, 152 U. S., 262, and was expressly 
approved by this court in Atchison & N. R. Oo. v. Bailey, 11 
Nebr., 332, 336, and was approved and applied in the fol- 
lowing among other cases: Barrett v. Southern P. R. Co., 
91 Cal., 296; Keffe v. Milwaukee & St. P. R. Co., 21 Minn., 
207; Twist v. Winona & St. P. R. Co.,* 87 Am. & Eng. R. 
Cas. [Minn.], 336, 338; Kansas CO. R. Oo. v. Fitzsimmons, 
22 Kan., 686; Ilwaco R. & N. Co. v. Hedrick, 1 Wash., 
446, 25 Pac. Rep., 3385, 22 Am. St. Rep., 169; San Antonio 
& A. P. R. Co. v. Skidmore, 65 S. W. Rep. [Tex.], 215; 
Gulf OC. &é 8. F. R. Oo. v. McWhirter, 77 Tex., 356; Har- 
riman v. Pittsburgh, O. & St. L. R. Co., 45 Ohio St., 11; 
Ferguson v. Columbus & R. R. Oo., 75 Ga., 637; Nagel v. 
Missouri P. R. Co., T5 Mo., 658, 42 Am. Rep., 418. 

The doctrine, as we gather it from the cases cited, ‘ig 
that where a turntable is so situated that its owner may 
reasonably expect that children too young to appreciate 
the danger will resort to it, and amuse themselves by 
using it, it is guilty of negligence for a failure to take 
reasonable precautions to prevent such use. It has not 
been permitted to pass as law unchallenged. On the con- 
trary, it has been expressly repudiated in many cases, 
among which are the following: Walsh v. Fitchburg R. 
Co.,+ 39 N. E. Rep. [N. Y.], 1068; Daniels v. New York & 
N. H. R. Co., 154 Mass., 349; Frost v. Hastern R. Co., 64 N. 
H., 220; Delaware L. & W. R. Co. v. Reich, 40 Atl. Rep. [N. 
J.], 682, 41 L. R, A., 831. It has been criticised in others, 


*39 Minn., 164, 39 N. W. Rep., 402, 12 Am. St. Rep., 626. 
f27 L. RB. A, 724, 45 Am. St. Rep., 615. 
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among which are Ryan v. Torar, 87 N. W. Rep. [Mich. ], 
644, and Dobbins v. Missouri, K. & T. R. Co., 41 8. W. Rep. 
[Tex.], 62. The latter case would seem to throw some 
doubt on the position of the courts of Texas in regard 
to the doctrine in question, but the case of San Antonio 
& A. P. R. Co. v. Skilmore, supra, appears to be the 
latest expression of the court on the question. 

The defendant insists that the doctrine is unsound, and 
asks that it be repudiated by the court, and that the case 
of Atchison & N. R. Co. v. Bailey, supra, be overruled. 
The argument in this behalf rests on the proposition that 
the owner of dangerous premises owes no active duty to 
trespassing children. The assumption that the plaintiff 
was a trespasser, might. well be questioned. The right of 
way was his home and playground; it was where his 
father performed his daily labors; it was used as a path, 
and for other purposes by the family. But, as the duty of 
the owner of dangerous premises to infant trespassers is 
raised by other assignments, it will shorten this opinion 
to allow the assumption to pass unchallenged. The propo- 
sition is not universally true, as is clearly shown, we 
think, by SepGwick, C., in Tucker v. Draper, 62 Nebr., 66, 
wherein he says: ‘There may be, and often are, circum- 
stances under which one owes some active duty to a 
trespasser upon his premises. If aman wilfully lies down 
upon a railroad track the engineer must not wantonly 
run his engine over him. One may not set a snare or 
spring-gun for trespassers, and, knowing that some 
stranger had placed the snare or spring-gun, if he wantonly 
allows it to remain he will be responsible for the conse- 
quences. A well may be so contrived as to act as a danger- 
ous trap, and one who allows it so to remain upon his 
premises will, under some circumstances, be liable. If 
adults, or children of such age as to ordinarily be capable 
of discerning and avoiding danger are injured while tres- 
passing upon the premises of another, they may be without 
remedy, while under similar circumstances. children of 
three or four years of age would be protected. If 1 know 
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that there is an open well upon my premises and know 
that children of such tender years as to have’ no notion 
of their danger are continually playing around it and I 
can obviate the danger with very little trouble to myself 
and without injuring the premises or interfering with 
my own free use thereof, I owe an active duty to those 
children, and if I neglect that duty and they fall into the 
well and are killed it is through my negligence. I can 
not urge their negligence as a defense, even though I have, 
never invited or encouraged them expressly or impliedly 
to go upon the premises.” 

The language amounts to a reaffirmance of the doctrine 
of the turntable cases, and, to our minds, suggests the 
true principle upon which cases-of this character rest; 
that is, that where the owner of dangerous premises 
knows, or has good reason to believe, that children, so 
young as to be ignorant of the danger, will resort to such 
premises he is bound to take such precautions to keep 
them from such premises, or to protect them from injuries 
likely to result from the dangerous condition of the 
premises while there; as a man of ordinary care and pru- 
dence, under like circumstances, would take. At. first 
sight, it would seem that the principle, thus stated, is too 
broad, and that its application would impose unreason- 
able burdens on owners, and intolerable restrictions on 
the use and enjoyment of property. But it must be kept 
in mind that it requires nothing of the owner that a man 
of ordinary care and prudence would not do, of his own 
volition, under like circumstances. Such a man would 
not willingly take up unreasonable burdens, nor vex him- 
self with intolerable restrictions. 

It is true, as said in Loomis v. Terry, 17 Wend. [N. Y.], 
496, 500, 31 Am. Dec., 306, “the business of life must go 
forward” ; the means by which it is carried forward can not 
be rendered absolutely safe. Ordinarily, it can be best car- 
ried forward by the unrestricted use of private property 
by the owner; therefore, the law favors such use to the 
fullest extent consistent with the main purpose for which, 
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from a social standpoint, such business is carried for- 
Walid, naniely, the public good. Tfence, in order to de- 
termine the extent to which such use may be enjoyed, its 
bearing on such main purpose must be taken into account, 
and a balance struck beiween its adventages and disad- 
vantages. If, on the whole, such use defeats rather than 
prowotes the main purpose, it should not be permitted; 
on the other hand, if the restrictions proposed would so 
operate, they should not be imposed. The business of life 
is better carried forward by the use of dangerous ma- 
chinery; hence the public good demands its use, although 
occasionally such use results in the loss of life or limb. 
It does so because the danger is insignificant, when 
weighed against the benefits resulting fror: the use of 
such machinery, and for the same reason demands its 
reasonable, most effective and unrestricted use, up to 
the point where the benefits resulting from such use no 
longer outweigh the danger to be anticipated from it.’ At 
that point the public good demands restrictions. For 
example, a turntable is a dangerous contrivance, which 
facilitates railroading; the general benefits resulting from 
its use outweigh the occasional injuries inflicted by it; 
hence the public good demands its use. We may con- 
ceive of means by which it might be rendered absolutely 
safe, but such means would so interfere with its beneficial 
use that the danger to be anticipated would not justify 
their adoption; therefore the public good demands its 
use without them. But the danger incident to its use 
may be lessened by the use of a lock which would prevent 
children, attracted to it, from moving it; the interference 
with the proper use of the turntable occasioned by the 
use of such lock is so slight that it is outweighed by the 
danger to be anticipated from an omission to use it; 
therefore the public good, we think, demands the use of 
the lock. The public good would not requiré the owner 
of a vacant lot on which there is a pond to fill up the 
pond or enclose the lot with an impassible wall to insure 
the safety of children resorting to it, because the burden 
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of doing so is out of all proportion to the danger to be 
anticipated from leaving it undone. Richards v. Connell, 
45 Nebr., 467. But where there is an open well on a 
vacant lot, which is frequented by children, of which 
the owner of the lot has knowledge, he is liable for in- 
juries sustained by children falling into the well, because 
the danger to be anticipated from the open well, under 
the circumstances, outweighs the slight expense or in- 
convenience that would be entailed in making it safe. 
Tucker v. Draper, supra. 

Hence, in all cases of this kind, in the determination of 
the question of negligence, regard must be had to the 
character and location of the premises, the purpose for 
which they are used, the probability of injury therefrom, 
the precautions necessary to. prevent such injury, and the 
relations such precautions bear to the beneficial use of 
the premises. The nature of the precautions would de- 
pend on the particular facts in each case. In some cases, 
a warning to the children or the parents might be suf- 
ficient; in others, more active measures might be required. 
But in every case they should be such as a man of ordi- 
nary care and prudence would observe under like circum- 
stances. If, under all the circumstances, the owner oinits 
such precautions as a man of ordinary care and prudence, 
under like circumstances, would observe, he is guilty of 
negligence. We are fully satisfied that the principle 
under consideration is sound, and that its application 
would not operate oppressively on the owner. We see 
no good reason for receding from the position already 
taken by this court in cases of this character. 

The defendant tendered the following instruction: 
“The jury are instructed that in this case the plaintiff 
claims in substance that the railroad company was negli- 
gent in the manner in which it kept and used the turn- 
table by which the plaintiff was injured; and that the 
turntable in question was a machine that was naturally 
enticing to children, and that children were tempted to 
play on and about this turntable. On this point the 
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court instructs you that the law is that the railroad 
company has the right to the exclusive use of its own 
grounds and turntable and other machinery the same as 
any other person has the exclusive right and ‘use of his 
own property and premises; and that the company was. 
under no obligations to keep its turntable in such a con- 
dition that it would be safe and convenient for children to 
play upon, and to use as a plaything. And the court 
instructs you that the defendant was under no obligation 
to keep a watchman at and about said turntable for the 
purpose of excluding children therefrom; that the com- 
pany was only required to exercise reasonable care in 
the placing and using of said turntable, and have the 
same fitted with such appliances as would make it reason- 
ably safe and convenient for the purpose for which it was 
intended.” The court refused the instruction as tendered, 
and modified it by omitting the concluding clause and 
inserting instead the following: “But the company was 
required to exercise reasonable care in the placing and 
fastening of the turntable and having the same fitted with 
such appliances as would make it reasonably safe in the 
situation where it was placed under the circumstances, as 
disclosed in this case.” The instruction as thus modified 
was given. The complaint of the refusal of the court to 
give the instruction as tendered, is covered by what has 
been said on the sufficiency of the facts to sustain the 
verdict. But the defendant insists that the instruction 
as modified is erroneous, in that it submitted to the jury 
the proper construction and location of the turntable. 
Taking the instruction as a whole, we do not think it 
admits of that construction. The opening sentence in- 
forms the jury of the nature of the plaintiff’s claim; that 
such claim is that the defendant “was negligent in the 
manner in which it kept and used the turntable by which 
the plaintiff was injured.” In paragraph 7 of the in- 
structions the jury were told that. the action rests on 
the alleged negligence of the defendant in not keeping 
the turntable guarded, locked or properly fastend. In 
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the 15th paragraph they were told, that the defendant 
“had a right to have and use the turntable in the carrying 
on of its business as a railroad company.” The rejected 
clause of the instruction under consideration, as tendered 
by the defendant, uses the word “placing,” the only word. 
used in the substituted clause that could be construed 
as a reference to the location or construction of the turn- 
table. From these considerations, we think, the clause 
complained of has no reference to the location nor original 
construction of the turntable, but refers rather to the 
condition in which it was to be kept or left when not in use. 
In the light of the entire charge, the jury could hardly 
have understood it to refer to the location or construction 
of the turntable. 

Another instruction, tendered by the defendant, is as 
follows: “If the jury find from the evidence that the 
turntable in question was a ponderous and powerful 
machine when set in motion, and that according to its 
mechanism it would turn easily, and when turned, even 
for a small space, it would accumulate a force of momen- 
tum of great power, and if you further find that the young 
people and children meddling with said turntable at 
the time of the injury complained of worked upon the 
levers of said machine back and forth through a small 
space in which the turntable could be moved, even when 
the fastenings were in proper place and held the machine; 
and that by the motion and momentum of the machine set 
in motion by these young people at the levers the fasten- 
ings became loosened so as to permit the turntable to 
go around, then you are instructed that under this state 
of facts the plaintiff could not recover and your verdict 
should be for the defendant.” It was refused,, and its 
refusal is now assigned as error. The instruction entirely 
omits the question of due care. There was evidence to 
the effect that the lock used for the turntable, was little, 
if any, obstacle to the use of the turntable by children, 
because one of the staples was loose, and could be easily 
removed. The instruction, if given, would have justified 
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was fastened. That would have been erroneous. The 
instruction, in our opinion, was properly refused. 

The court on its own motion gave the following in- 
struction as part of the charge to the jury: “But if you 
find from a preponderance of the evidence that the turn- 
table in question was a dangerous machine and the de- 
fendants did know, or had reason to believe, under the 
circumstances of the case, the children of the place would 
resort to the turntable to play, and that if they did, they 
would or might be injured, then, if they took no means 
to keep the children away, and no means to prevent acci- 
dent, this would be evidence of negligence, and would be 
answerable for damages caused thereby to the children 
of tender years and who did not possess sufficient knowl- 
edge or understanding to know the danger or dangerous 
character of such turntable; however the defendants are 
not insurers of the limbs of those, whether adylts or chil- 
dren, who may resort to their grounds and there, are 
many injuries, continually happening, which involve no 
pecuniary liability to any one.” The defendant contends 
that there is no evidence to support the hypothesis that 
the defendant took no means to keep the children away, 
and no means to prevent the accident. The evidence of 
at least one of the children who was present at the time 
of the accident, and who assisted in revolving the turn- 
table at the time, is to the effect that it was not locked, 
but yielded at once to their efforts to move it. There is 
other evidence to the same effect. Another witness testifies 
that it was never locked: As to the means taken to keep 
the children from the turntable, a considerable portion 
of the testimony offered on behalf of the plaintiff, tends 
to show that no such means were taken. The defendant 
contends that the location of the turntable, at a distance 
from the town, was, in itself, a means of protection. But 
the instruction has reference to circumstances as they 
existed at the time of the accident. The location of the 
turntable, as a means of protection, is important only as 
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tending to show the improbability of children resorting 
to it, and that the defendant could not reasonably be 
expected to anticipate that they would do so. It becomes 
immaterial when, according to the hypothesis, the defend- 
ant knew, or had good reason to believe, that children 
would resort to the turntable and be injured by it. The 
instruction, we think, finds ample basis in the evidence. 

Another criticism urged against this instruction is that 
it invades the province of the jury, in that it charges that 
if the defendant, under the circumstances stated, took 
no means to keep the children away, and no means to pre- 
vent the accident, it would be answerable in damages. 
The defendant insists that the question of negligence was 
one for the jury, and that it was not within the province 
of the court to say, in effect, that a certain state of facts 
constituted negligence. We are inclined to think this 
criticism is just. From the wording of the instruction, 
the jury could hardly draw any other conclusion than 
that if they found the facts specifically’ stated therein, the 
verdict should be for the plaintiff; in other words, that 
such facts were to be considered by them, not only as 
evidence of negligence, but as negligence per se. It has 
been repeatedly beld by this court that it is erroneous to 
single out and state a group of facts, and inform the jury 
that if such facts are found it establishes the existence of 
negligence. The question of negligence is seldom one 
of law, and the facts enumerated in the instruction 
should have been considered by the jury as evidence of 
negligence, to be considered in the light of all the other 
facts and circumstances shown in evidence. To thus 
single out and state a group of facts has been held by this 
court to amount to an improper comment on questions of 
fact by the court. We think ‘the instruction was erro- 
neous, and that the following cases support that view: 
Missouri P. R. Oo. v. Baier, 37 Nebr., 235; Omaha & R. V. 
R. Co. v. Morgan, 40 Nebr., 604; Chicago, B.& Q. R. Co. v. 
Oleson, 40 Nebr., 889; Village of Culbertson v. Holliday, 
50 Nebr., 229. 
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The nineteenth and twentieth paragraphs of the charge 
to the jury relate to the measure of dumages, and are as 
follows: 

“19, The jury are instructed, if, from the evidence in 
the case, and under the instructions of the court, the jury 
shall find the issues for the plaintiff, and that the plaintiff 
has sustained damages, as charged in the declaration, then, 
to enable the jury to estimate the amount of such damages, 
it is not necessary that any witness should have expressed 
an opinion as to the amount of such damage, but the jury 
may themselves make such estimate from the facts and 
circumstances in proof, and by considering them in con- 
nection with their own knowledge, observation and experi- 
ence in the business affairs of life. 

“20. The jury are instructed that if [from] the evidence 
in the case, and under the instructions of the court, they 
find the issue in favor of the plaintiff, and that the plaintiff 
has sustained damages, as charged in the petition, then in 
assessing such damages they should take into considera- 
tion the age, expectancy of life of the plaintiff, his in- 
ability to labor as shown by the evidence, his mental 
anguish and bodily pain, if any has been shown, and 
whether or not the injury to the plaintiff is permanent. 
You should take all these elements into consideration and 
allow him such a sum as will be fair and just compensa- 
tion for the injuries sustained, not exceeding the sum of 
$25,000; but you can not allow him exemplary damages, 
that is——damages by way of punishment of the defend- 
ants.” ‘ 
One objection urged against these instructions is that 
the jury were required to consider the facts and circum- 
stances in evidence, “in connection with their own know]l- 
edge, observation and experience in the business affairs 
of life.” It is not only proper, but necessary, that, in ar- 
riving at a verdict, the jury should make use of such 
knowledge as they possess in common with other men. 
But the instruction imposes no such limitation. We think 
the jury might have fairly inferred from it that they were 
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required to bring to bear any special knowledge which 
they might have on the subject, or the result of their ob- 
servations and experience in like cases, which would be 
manifestly improper. 

Another objection to the instructions in this behalf is, 
that the jury were required to take into account the plain- 
tiff’s inability to labor as an element of damage. The de- 
fendant insists that as the plaintiff is a minor, in the 
custody of his father, who is charged with his support 
and entitled to his earnings during minority, his inability 
to labor during his minority is not a proper element of 
damage in this case. The case of Gulf, C. & 8S. F. R. Co, v. 
Johnson, 11 Am. & Eng. R. Cas., n. s., 291, was an action 
for personal injuries to an infant, and an instruction not 
different in principle from those complained of, was held 
reversible error for the reasons now urged by the defend- 
ant. The same principle was involved in an instruction 
considered in Decker v. McSorlcy, 86 N. W. Rep. [Wis.], 
554. The instruction was condemned. 

A further objection is urged against these instructions, 
and that is that they instruct the jury that the damages 
shall not exceed $25,000. The defendant insists that an 
intimation was thereby conveyed to the jury that they 
might allow that sum, and that such intimation was pre- 
judicial to the defendant. No authorities are cited in sup- 
port of this objection, nor are we aware that any exist. It 
is not unusual for courts to instruct the jury as to the limit 
of damages allowable under the pleadings in the case. As 
a matter of practice, we believe it should be omitted. If 
the damages awarded exceed the amount allowable, the 
remedy is simple. We believe that most lawyers will 
agree with us that the intimation conveyed to the jury by 
such a statement is dangerous to the defendant. We do 
not go to the extent of saying that it would constitute re- 
versible error, but we believe the practice should be dis- 
countenanced. 

In the course of the trial, the court permitted the plain- 
tiff to'introduce in evidence a certain printed rule of the 
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defendant which provided that turntables should be kept 
locked when not in use, and that it was the duty of 
agents at stations where there was no enginc-house fore- 
man to see that such turntables were locked after being 
used. Parol testimony was admitted to the same effect. 
It_also admitted evidence to the effect that immediately 
after the accident the station- agent went to the turntable 
and locked it. The defendant insists that the admission 
of this evidence was crror. We do not think so. It was 
necessary to bring home to the defendant knowledge that 
children were likely to resort to the turntable. There is 
evidence tending to show that both employees mentioned 
in the rule introduced in evidence had knowledge of such 
fact, and the rule, taken in connection with the evidence 
to their relations to the defendant, tends to bring such 
knowledge home to the defendant... That the agent locked 
the turntable immediately after the accident, had a bear- 
ing on the question of whether the turntable was locked 
before the accident, which was one of the issues in the 
case. 

Another witness was permitted to testify that he went 
to the turntable after the accident, on the same day, and 
found the table unlocked. The defendant argues that it 
was not admissible to show the condition of the table after 
the accident occurred. This evidence, we think, is also 
admissible, as tending to show that the children found 
the turntable unlocked before the accident occurred. 

Objection is also made to the admission of evidence of 
testimony to the effect that the roadmaster, or division 
superintendent, which one is not stated, was at the turn- 
table after the accident,—how long after does not appear. 
The object of this evidence is not clear, nor are we able 
to see how it had any influence on the verdict one way or 
another. The objection that it was immaterial appears to 
be well founded, but we can not see that its admission 
would constitute reversible error. 

The defendant complains of the admission of testimony 
to the effect that the station-agent on the day of the ac- 
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cident met the children, who were playing with the push- 
car, rode a short distance on the push-car, and said noth- 
ing to the children about playing with it. The ground 
of this complaint appears to be that playing with the push- 
car, when the agent saw them and took part in the sport, 
and playing on the turntable, some 500 yards distant, 
were independent transactions, and the agent could not 
reasonably anticipate that they would go to the turntable 
from the place he left them, and therefore was not re- 
quired to warn them of its danger. It seems to us that 
the station grounds as a whole were dangerous premises, 
especially for children of that age. The turntable was 
only one of its many dangers. The evid..:ce objected to, 
it seems to us, was competent to show that the defendant 
had knowledge that children frequented these dangerous 
premises, and that they did so with its knowledge and 
consent. We think there was no error in the admission 
of this testimony. 

Certain impeaching questions were addressed to one of 
the defendant’s witnesses, which were objected to by the 
defendant on the ground, among others, that no founda- 
tion had been laid. Before the questions were asked, the 
defendant’s attention was directed to the time and place 
where the contradictory statements were made, and to 
the persons in whose presence they were made. Taken 
in connection with his testimony on direct examination, 
the witness could not fail to understand to what the ques- 
tions related. We think the foundation was sufficient, 
and that his answers, some of them showing that he had 
made contradictory statements, were properly admitted. 

We recommend that the judgment of the district court 
be reversed, and the cause remanded for further pro- 
ceedings according to law. 


DurFrrFip and AmEs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
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the cause remanded for further proceedings according to 


law. 
ay REVERSED AND REMANDED. 


Nore.—Trespasser.—Licensee.—Spring-Gun Cases.—Where the plaintiff 
has voluntarily put himself in the way of risk, the defendant is not 
bound to disprove negligence. Pollock, Torts, pp. 161, 162. One who 
trespasses in a wood, having notice that spring-guns are set there, 
and is shet by a spring-gun, can not recover. Ilott v. Wilks (1820), 
3 B. & Ald. [Eng.], 304. 

The defendant, for the protection of property, some of which had 
been stolen, set a spring-gun, without notice, in a walled garden, at 
a distance from his house; the plaintiff, who climbed over the wall in 
pursuit of a stray fowl, having been shot, held, that the defendant 
was liable in damages. Bird r. Holbrook, 4 Bingham [Eng.], *628. 

In the last case cited Wilde, Sergt., for plaintiff argued that 
since the defendant could not have justified shooting the plaintiff 
with his own hand,—-it being a case of mere trespass,—even after 
warning, he could not justify shooting him with a spring-gun. In 
Bird v, Holbrook the court thought their decision in harmony with 
the principles laid down in Ilott v. Wilks, supra. 

The facts in the Bird Case were as follows: Holbrook rented and 
oecupied a walled garden in the parish of St. Philip and Jacob, 
in the county of Gloucester, in which the defendant grew valuable 
flower-roots, and particularly tulips, of the choicest and most expen- 
sive description. The garden was at near the distance of a mile 
from the domicile of Holbrook, and above one hundred yards from 
the highway. In the garden was a summer-house, consisting of a 
single room, in which Holbrook and his wife had slept, some con- 
siderable time before, and intendéd to have slept, in a few days 
after the accident, for the better protection of their property. The 
garden was surrounded by a wall, by which it was separated on 
the south from a footway up to some houses, on the east and 
west from other gardens, and on the north from a field which had 
no path through it, and was itself fenced against the highway, 
at a considerable distance from the garden, by a wall. On the 
north side of the garden, the wall adjoining the field was seven 
or eight feet high. The other walls were somewhat lower. The 
garden was entered by a door in the wall. Holbrook had, shortly 
pefore the accident, been robbed of flowers to the value of 201. and 
upwards, in consequence of which, with the aid of an assistant, 
he placed a spring-gun in the garden, for the protection of his 
property. The wires of this gun were made to pass from the 
door of the summer-house to some tulip beds, at t..e height of 
about fifteen inches from the ground, and cross three or four 
of the garden paths, which wires were visible from all parts 
of the garden or the garden wall; but it was admitted by defend- 
ant that plaintiff had not seen them, and that he had no notice 
of the spring-gun and wires being there; and that the plaintiff 
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had gone into the garden for an innocent purpose, to get back a 
pea-fowl that had strayed. , 

The details of plaintiff’s entry of the garden were as follows: 
On March 21, 1825, between the hours of six and seven in the 
afternoon, it being then light, a pea~-hen belonging to the occupier 
of a house in the neighborhood had escaped, and, after flying 
across the field before mentioned, alighted in defendant Holbrook’s 
garden. A female servant of the owner of the bird was in pursuit 
of it, and the plaintiff (a youth of the age of nineteen years) 
seeing her in distress from fear of losing the bird, said he would 
go after it for her; he, accordingly, got upon the garden wall 
at the back of the garden next to the field. After calling out two 
or three times and waiting to see if any person was in the 
garden, he jumped down on the garden side of the wall., The bird 
took shelter near the suzthmer-house. The boy’s foot hit one of 
the wires near where the gun was set, and he received a large 
part of its contents, consisting of swan shot, in and about the 
knee-joint. There was an agreed verdict of 501. for plaintiff, sub- 
ject ta a case reversed, with liberty to either party to turn it 
into a special verdict. William Draper Best (Baron Wynford), C. J., 
in his opinion, contrasted the case at bar with the case of a furious 
bull which was necessary for the renewal of his species and must 
be kept somewhere. The proximity of a foot-path might determine 
the liability. This case was also contrasted with an action for injury 
from a dog following his instincts.in pursuit of game in a forest 
where his master had equal rights with the injured party. A 
distinction—not so easy to master—was shown between this case 
and the case of a horse falling into a pit dug on a common. 

His lordship put his last opinion upon the following ground: 

“But we want no authority in a case like the present; we put 
it on the principle that it is inhuman to catch a man by means 
which may maim him or endanger his life; and, as far as human 
means can go, it is the object of the English law to uphold 
humanity, and the sanctions of religion. It would be, indeed, a 
subject of regret, if a party were liable in damages, instead of giving 
notice of the employment of a destructive engine, or removing it, at 
least, during the day, expressed a resolution to withhold notice, lest, 
by affording it, he should fail to entrap his victim.” P. *643. 

Defendant Holbrook had stated fo a witness that he did not 
conceive that there was any law requiring him to give notice, and 
requested the witness not to mention that the gun was set, lest 
the villain should no@ be detected. ; 

The case of Jlott v. Wilks is reviewed by Sydney Smith in the 
Edinburgh Review, vol. XXXV, pp. 123-134. The writer severely 
scores Judge Best’s opinion in that case. This article was written 
in 1821. The opinion in Bird v. Holbrook was written seven years 
thereafter. It is interesting to read the two opinions and the 
article together. See, also, same volume of Edinburgh Review for 
review of Ilott v, Wilks, at pp. 410-421,—W. F. B, 
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8. Sureties upon an official bond which has been delivered, but 
not yet approved, who desire to have the bond approved and 
the principal retained in his office, may, to that end, ratify 
and adopt generally all alterations which may be required 
for the purpose; and if they choose to do so and expressly 
agree to remain bound notwithstanding, their knowledge of 
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in the methods adopted for the foreclosure of an agister’s 
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Assignments of Error. 

2. The rulings complained of in a petition in error, must be de- 
scribed in such way that they can be identified with reason- 
able certainty. Ketelman v. Chicago Brush Co............ 429 

8. An assignment of error based upon the admission or ex- 
clusion of evidence, must point out such evidence; a mere 
reference to the subject-matter, is insufficient. Chicago, St. 

P., M. & O. R. Co. v. Lagerkrans..... diese waawancaan fees 566 
Dismissal or Abandonment. 
4, Taking a second appeal in a case, does not of itself consti- 


tute an abandonment of the first one. Drexel v. Reed...... 231 
Drewvel v. Rochester Loan & Banking Co......ccccccseccees 231 
Dremel v. PevKins .icccccccccccccssnscecescerncscessseses 231 


Final Orders. 

5. An order vacating a decree rendered at a former term, on 
the ground that the court had no jurisdiction of the subject- 
matter, is a final order within the meaning of section 581 
of the Code of Civil Procedure. Bannard v. Duncan........ 179 

Harmless Error. 
See Instructions, 10-12. 
6. Where a cause is tried to the court without the intervention 
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Appeal and Error—continued. 


10. 


11, 


12. 


13. 


of a jury, the general rule is that error can not be predicated 
upon the rulings of the court by which testimony is re- 
ceived, because it is presumed that the court considered only 
proper evidence. Thig rule always obtains where the record 
contains competent evidence upon every question necessary 
to sustain the findings and judgment. Bowman v. Wright.. 


. In a case tried to the court without a jury, an assignment 


of error based on the admission of improper evidence will 
not be considered, because of the rule that the admission of 
such evidence is not in itself a ground for reversal. Smith 
Premier Typewriter Co. v. Mayhew........006 stot a ees ets auasetens 


. Where a writ of error is taken from the order of a justice 


requiring a garnishee to pay money into court, and the dis- 
trict court reverses the judgment and discharges the gar- 
nishee, the order will not be reversed, because the case was 
not held for trial, any possible error in the premises being 
without prejudice. Rider v. Lawritson....cccccececevevene 


Liability on Bonds, 


. No liability attaches on account of the execution of a super- 


sedeas bond by an administrator not required by statute, 
executed in accordance with an erroneous order of the dis- 
trict court making its execution a condition precedent to the 
stay of execution pending the appeal by such administrator. 
Kerr Vv. LOWenstein...ccccccccccccsenes ieidilesete. eis Star 
Mode of Review. 
In equitable actions the remedy by appeal is not exclusive, 
but the final orders or decree rendered therein may be re- 
viewed on error. Bannard Vv. DUNCAN. ......ecccuccccecees 
Motion for New Trial. 
Where the correction of the errors complained of involves 
the re-examination of no issue of fact, a motion for a new 
trial is not a prerequisite to a review of a final order or 
judgment on error in this court. Bannard v. Duncan 
Offer of Proof. 
Assignments of error based on the exclusion of testimony 
are unavailing,,unless when the ruling was made the party 
complaining made a tender of the proof he expected to elicit. 
Union P. R. Oo. v. Vincent, 58 Nebr., 171, followed. Lusk 
URAC OS sida alo ese Se Riel 6 Re 0-0 8ls wk OBIE OI eas ce eerie re 
Presumptions. 
When the evidence upon which the trial court acted in re- 
fusing to quash the service of a summons, is not preserved 
in a bill of exceptidns, this court will presume that it was 
sufficient to warrant the decision. Haskell v. Dutton...... 


Questions Not Raised Below. 


ae eeee 


14. Alleged irregularities in the issuance of a special venire 


666 


65 


43 


179 


179 


258 


274 
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Appeal and Error—continued. 


15. 


16. 


17. 


after the quashing of the regular panel of jurors, which have 
in nowise been called to the attention of the trial court, nor 
mentioned in the motion for a new trial, can not be con- 
sidered in the appellate court on review by proceedings in 
error. Randolph v. State........ 6 [arc aeiS A Sieg! O00 Siete Sw 88S 


Questions of Fact. Verdicts. Findings. 

Unless the testimony fairly shows the damages awarded by 
a jury to have been excessive, the judgment of the jury and 
of the trial court on the amount of damages will not be dis- 
turbed by this court. Village of Plainview v. Mendelson.... 
A verdict or finding and judgment based on conflicting evi- 
dence, will not be disturbed: 

Insurance. State Ins. Co. v. Farmers’ Mutual Ins. Co...... 
Creation of corporation as an avenue for a fraudulent trans- 
fer. Lusk v. Riggs...cccccccccccvecceecceees tence neteeee 
Promissory note given to compound felony. Smith Premier 


Typewriter Co. v. Mayhew.......... SO dee /e ola ele'atele.’ a3 02 30 od 
Evidence held sufficient: 
Animals. 
To uphold agister’s liens. Becker v. Brown......cccccevees 
Carriers. 


To warrant submission of questions of negligence and con- 
tributory negligence to jury where passenger was injured 
while walking on track for purpose of taking train. Srpa- 
WICK, J., dissenting. Chicago, St. P.. M. é 0. R. Co v. Lager- 
WGI: cca sted oie ts osasicte oi 0 ne oi se eke nese eras ial s'o wis siete 
Homestead. 
To show homestead character of premises at time of assign- 
ment of contract of purchase. Rawles v. Reichenbach...... 
Incest. 
To sustain verdict against defendant. Schwartz v. State... 
Insurance. 
To'sustain judgment denying recovery of unearned premi- 
ums. Farmers’ Mutual Ins. Co. v. Phanix Ins. Co.......00 
To sustain judgment for plaintiff for unearned premiums 
assigned. State Ins. Co. v. Farmers’ Mutual Ins. Co........ 
To sustain finding and judgment for plaintiff in an action 
upon an accident insurance policy. Western Travelers’ Ac- 
cident Ass’n V. HOLIDTOOK..... cc ccc eee e ee eewes reid ei dintane 469, 
Judgment, 
To sustain finding and judgment dismissing petition in 
equity for new .trial because of loss of bill of exceptions. 
City of Lincoln v. Bell... ccc cece ccc ee cence bie SiehSce a jereeayet “ 
Landlord and Tenant. - 
To sustain judgment for plaintiff in an action to recover 
rent. Bowman vV. Wrignt....cceeesseeceeecees seen ee eeee . 


520 


85 


34 
258 


65 


264 


566 


29 


196 


14 


34 


475 


351 


666 
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Appeal and Error—continued. 


Evidence held sufficient: 
Malicious Prosecution. 
To sustain verdict for defendant. Maynard v. Sigman...... 590 
Master and Servant. 
To sustain verdict for plaintiff in action’ by employee for 
injuries. Fremont Brewing Co. v. Hansen........cceeeeee 462 
Money Received. 


* To sustain verdict for plaintiff for money had and received. 


18. 


McDermott v, Manley... ccc ccc ccc cece cece seen ceeneeeeees 194 
Mortgages. Foreclosure. 
To sustain defense of payment. Harrison Nat. Bank v. 
BUSTIN oA Boi bois hia PS ees Ob AAG OE toc A RRA ke FOG 632 
To sustain a decree finding a first lien of mortgage for 
$304.57, after allowing all just credits. Gadsden v. Johnson, 447 
Payment. 
To support a verdict for plaintiff in an action to recover 
Money paid because of duress. First Nat. Bank of David 


City v. SAT Geant ..cccccccnccccccccccccccuccreucscuctuues : 594 
Rape. 

To sustain conviction. Richards v. State.........6....00- 808 
Usury. 


To sustain defense of usury and payment. Rawles v. Reich- 

CR DGACH: 0.8. 5b la cece sala Beard 09 sa alere 4.0 fo: GhN Renin Ob Uva Wiebe awa neal ee 29 
Work and Labor 

To sustain verdict for plaintiff in an action to recover for 

services rendered. Lomax v. HOlbine ....c cece cece ne cceee 270 


Evidence veld insufficient: 
Banks and Banking. 
To show abuse of discretion in approving compromise of 
doubtful claims. State v. German Savings Bank........... 416 
Damages. 

To sustain amount of verdict for plaintiff in suit for dam- 
ages. Hoover V. HAYNES ...cccecccc ccc ccncccncccccsccsees 557 
To sustain verdict for defendant in an action to recover 
price of goods sold. Silurian Mineral Springs Co. v. Kuhn.. 646 


_ Estoppel. 
To sustain plea of estoppel by conduct. National Aid Ass’n 
DO. BYQtCn? oc inineie i004 sie Be hed ade a es Ae eee we Raa ae 378, 394 
Insurance. 
To show waiver of time of payment of meee fee, Na- 
tional Aid ASS’n VY. BratCher ccc cccsccccccccncucecaees 378, 394 
To sustain judgment denying recovery of unearned premi- 
ums. Farmers’ Mutual Ins, Co. v. Phenia Ins. Co.......... 17 


Master and Servant. 
To sustain verdict for plaintiff in action by employee for 
injuries. Fremont Brewing Co. v. Hansen.........0.cceeee 456 
Taxation. 
To support judgment of district court in dismissing petition 
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in error to review proceedings of county board in correcting 
an alleged error in an assessment. Union Stock Yards Nat. 
Bank v, Thurston County....... Or Cr cE waececorseee’ 


Record on Appeal. 


Entry in record, on reservation of case. See TRIAL, 7. 


19. 


20. 


21. 


22 


23. 


24, 


25, 


Under section 5 of the act of February 28, 1881, it is the 
duty of the county judge to transmit to the district court a 
transcript of his proceedings within ten days after an order 


of probate is perfected. Dremel v. Reed.......ccececeeceens 
Drexel v. Rochester Loan & Banking Co......cececceoecens 
Drezel v. Perkins .....ccecanaes Sieraie resale S-elayeiaia a arsieieiaie sete 


Under section 5 of the act of February 28, 1881, the county 
judge has a right to prepayment of fees, but this right may 
be waived, and will be by his establishing a regular mode 
of collection which has been complied with. Drexel v. Reed, 
Drexel v. Rochester Loan & Banking C0.......0ceccenesees 
DODO Vs POTUANG: asso Aiko s0 led cain Gia as6 Sea bi6e Wish bine wie eeaeerel 6 esaiaia ea 
Where a party has, within due time, done all that is legally 
required to perfect an appeal, and no waiver of transmission 
of records by county judge is shown, district court does not 
lose jurisdiction of appeal by reason of its being filed six 


days late. Drexel v. Reed ........... iste si evale ernie seS wie ete. aPehe 6 
Dreael v. Rochester Loan & Banking Co....ccccecccceneces 
Drexel v. Perkins ....... becheceens o daidies deseo hieare WS oieje Sreevererae 


Requisites for Transfer of Cause. 
Section 242, chapter 23, Compiled Statutes, 1901, is repealed, 
in effect, by sections 1 and 2 of act of February 28, 1881, en- 
titled “An act providing for an appeal from the decisions of 
the county court in certain matters.” Drexel v. Reed...... 
Drexel v. Rochester Loan & Banking CO.....ceeecccees states 
Dremel v. Perkins ....cccccccccccncccvcccccvcses 
Rulings on Motions. 
The failure of the court to rule on a motion, which has not 
been brought to its attention, is not error. Dodd v. Skelton, 
Subsequent Appeal. Law of the Case. 
Where the evidence at a new trial is, or may be presumed 
to be, materially different from that at a trial already re- 
viewed by this court, in a subsequent review it will investi- 
gate the record uninfluenced by the former decision, except 
so far as questions of law were there adjudicated, which 
apply equally to the evidence at each trial. State v. Paxton, 
The rule that a decision of this court is the law of the case, 
not only as to the points expressly considered in the opinion 
but as to all matters necessarily involved in the judgment 
rendered, has not the same application where the evidence 
at successive trials of the same cause is so materially differ- 
ent as to affect the conclusions reached. State v. Paxton... 


410 
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231 
231 


231 
231 
231 


231 
231 
231 


231 
231 
231 


585 


110 


110 
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Appeal and Error—concluded. 
Supersedeas or Stay of Proceedings. 

26. In cases not within the purview of section 677, Code of Civil 
Procedure, the district court may, in its discretion, allow a 
supersedeas upon conditions which it determines to be 
proper or necessary for the protection of the parties. Carson 
VU. PONSENM cccccesecuceccsees Wibca, wigidweie. Wate -oisheve eialexasemra ee eae ae 


27. Where the district court allows a supersedeas it should fix 
not only the amount of the supersedeas bond but the condi- 
tions thereof; and if it does not, the parties seeking a super- 
sedeas should proceed in the appropriate manner to obtain 
an order fixing such conditions. Carson v. Jansen........ 


28. A supersedeas bond conditioned to pay costs and abide the 
result of an appeal, is not sufficient to prevent a successful 
defendant in a creditors’ suit brought to set aside an assign- 
ment of a judgment from proceeding to collect the judgment, 
where no provisions as to the conditions of the bond were 
made in the order of the district court. Carson v. Jansen.. 


29. After obtaining jurisdiction of a cause by appeal, the su- 
preme court may, in its discretion, allow a supersedeas in 
cases not provided for by statute, upon such terms as it may 
prescribe, Carson V. JANSEN. cc cccccccaccaccncnccnceccecee 


30. On an appeal or proceeding in error by an administrator or 
executor from a judgment rendered against him by the dis- 
trict court in his administrative capacity, no supersedeas 
bond or other undertaking is required in order to stay the 
execution of the judgment pending the appeal. Compiled 
Statutes, 1901, ch. 23, sec. 338. Kerr v. Lowenstein....... . 


Asportation. See LARceny. 
Assessment. See TaxarTIon. 
Assignment of Errors. See APPEAL AND Hrn0g, 2, 3. 


Assignments. See BILLS AND Notes, 1, 2. Mortaacss, 2-4, 
Of contract of purchase of homestead. See Homesteap, 6. 
Of vendor’s lien. See VENDOR AND VENDEE, 5. 


Assistance, Writ of. 

1. One who is in possession in good faith, without collusion, 
under a void tax deed, asserting title thereunder, claims by 
an independent title, not derived from that of the owners 
of the fee, and may not be dispossessed under a writ of as- 
sistance. Merrill v. Wright..... ee atesibee i Distasbie ate Bela etiores 860s 


2. It is error to award a writ of assistance against a person 
who entered upon land pendente lite, claiming an independ- 
ent title, not derived from or in succession to any of the 
parties to the suit or their privies. Merrill v. Wright...... 


423 


423 


423 


423 


43 


794 


794 
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Bailment. See ANIMALS. 


Banks and Banking. 
Certificates of Deposit. 
1. Certificates of deposit to stockholders on reduction of stock, 
were without consideration as against the receiver and the 
creditors of the bank. State v. Bank of Ogalalla.......... 20 


2. Where a bank issues certificates of deposit to its stock- 
holders without consideration, and thereafter goes into the 
hands of a receiver, the latter can maintain an action to 
recover payment on such certificates within four years from 
the time of commencing such action. State v. Bank of Ogal- 
UNG oo sca ne eUieeialae Saws wee See RE Sid tase Bsa oR sieie fuiiiesette acfesevoveavale 20 


8. Where a bank held as collaterals a part of the stock of an- 
other bank, and surrendered the same and accepted in lieu 
thereof one-half in new stock and one-half in certificates of 
deposit, and the certificates were issued without considera- 
tion, it could not recover against the receiver on its deposit 
certificates. State v. Bank of Ogalalla....ceccccsececssnese 20 


Compromise of Doubtful Claims. 

4. Evidence held not to show any abuse of discretion of the 
trial court in approving a compromise of doubtful claims 
with stockholders of defendant bank after insolvency. State 
v, German Savings BANnk.....ccccscveccccccnccccceccccees 416 

See, also, REcCKIVERS. 


Bastardy. 

1. At common law, a bastard child was one born neither in 
lawful wedlock nor within a competent time after its ter- 
mination, or under circumstances which render it impossi- 
ble that the husband of its mother can be its father. Parker, 
née West, v. Nothomd..........ceeee Wid eos Gat bigW Sleretere are ge OLD 


Action for Support. Status of Complainant. 
2. Under the statute entitled “Illegitimate Children,” prior to 
its amendment in 1875, an action in bastardy could be main- 
tained by any woman giving birth to an illegitimate child, 
even though begotten and born during the existence of the 
married state. Parker, née West, v. Nothomb......c..0000% 315 


3. By the amendment of the statute in 1875, which was en- 
titled “An act for the maintenance and support of illegiti- 
mate children,” an action can be maintained only by a 
woman who, while unmarried, has become pregnant with a 
child which, if born alive, would be a bastard, or has heen 
delivered of an illegitimate child. Parker, née West, v. 
NOLROMD wircccccccccccccccencces Seie Velaehie RE Sw oops ede OOS 315 

4. The word “unmarried,” in section 1, chapter 37, Compiled 
Statutes of Nebraska, does not properly refer to the mother’s 
status at the time of making the complaint in bastardy, but 
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Bastardy—concluded. 
only to such status at such time as it will affcct the question 
of the legitimacy of the child, or the liability of the husband 
to support it. Parker, née West, v. Nothomd.......ceeeees 


5. The word “unmarried” as used in the statute as amended in 
1875 (sec. 1, ch. 37, Compiled Statutes, 1901, entitled “‘TIlle- 
gitimate Children”), properly refers to the staius of the 
mother at the time-her child is begotten and born, and does 
not relate to her situation at the time of making the com- 
plaint therein referred to. Parker, née West, v. Nothomb 
(On: TEHSATITG)* sé code as ciate 6 Saale alae ab da wis eee ase a were 

6. The rule is unvarying, so far as we have examined, that, 
if the mother of an illegitimate child shall marry one other 
than the father after the commencement of bastardy pro- 
ceedings, such marriage will not abate the action or re- 
lieve the putative father. Hotcoms, J. Parker, née West, 
DEN OUNOM D <6 ase aasa eon oan ed Sate ane el oseteiers wae Als hoes he eee es 315, 

7. The general allegation in a complaint, in a bastardy pro- 
ceeding, that the prosecutrix was an unmarried woman 
includes the essential averment as to her status at the time 
her illegitimate child was begotten and born. Hotcoms, J. 
Parker, née West, v. Nothomb........... Riietlate aye alaceisceere OLD) 


Beneficiary Associations. See INSURANCE. 
Bias. See Jury, 1. 


Bible. 
Reading of, in public schools. See CoNstTITUTIONAL Law, 4-10. 
‘  ScHOOLS AND ScHOOL DISTRICTS. 


Bill of Exceptions. See CouUNTIES AND CoUNTY OFFICERS, 5. 
Loss of, as ground for new trial. See Jupcmemnt, 4-7. 


Bills and Notes. 

Construction of note and mortgage together. See Morrt- 
GAGES, 5, 6. 

Draft drawn by agent. See CoRPoRATIONS, 6. 

Sale of note. See INJUNCTION, 3. 

Assignment. 

See MortcaceEs, 2-4, 

1. The assignee of the purchase-money notes given by the 
vendee takes subject to judgments of record against the 
‘vendor at the time of the assignment. First Nat. Bank of 
Falls City v. Edgar........ ins so lade evaincn Mow: feyasalerdsele essays evs ois ‘ 

2. The rights of the assignee of purchase-money notes given by 
the vendee under a bond for a deed, as against a mortgagee 
or purchaser in good faith, are to be determined by the re- 
cording acts of the state rather than by the law of negotiable 
instruments; and if the assignee fails to procure from the 
vendor, and record, an assignment of the notes to him, a 


308 


315 


320 


323 


.. 340 
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Bills and Notes—continued. 
subsequent purchaser or incumbrancer of the vendor, with- 
out notice of. the assignee’s rights, will be protected. First 
Nat. Bank of Falls City v. Hdgar......seceree bei aierd oeslece-e 340 


Consideration. 

3. If the consideration for the giving of a note is the suppres- 
sion of a criminal prosecution, the transaction is illegal and 
void, and no recovery can be had thereon. Smith Premier 
Typewriter Co. v. MaQyhew.....cccccccccesaccccene exaveswinwwrere 65 

4, It is not material in such a case that no criminal prosecution 
was actually commenced. A promise not to institute a prose- 
cution is as illegal a consideration as the dismissal of a 
prosecution already instituted. Smith Premier Typewriter 


Co. v. Mayhew..... 2.005 Src oie aN tate Soo 0 Wein iow we Sacco ee wees eters: “2 OD 
Negotiability. 
5. The indorsement upon a note as follows: “Pay to the order 
OL | biscelnaes sacs without recourse,” made and signed by the 


payee, does not destroy the negotiability of the note in the 
hands of an innocent purchaser for value, in the regular 
course of business. Consterdine v. Moore.........4- wiacterecees 291 


6. The agreement in a mortgage to pay insurance premiums 
and taxes on the property mortgaged, will not render the 
note which it is given to secure non-negotiable; nor will the 
agreement that if the mortgagor fails to pay such insurance 
and taxes, the mortgagee may declare the whole debt due and 
payable at once, or may elect to pay the same and declare 
the whole debt due. Consterdine v. Moore........... eoeee 291 


7. The agreement in a mortgage to pay “all the taxes and as- 
sessments levied upon said premises and all taxes and as- 
sessments levied upon the holder of the mortgage for and on 
account of the same,” will not render the note which it is 


given to secure non-negotiable. Garnett v. Meyers......... 280 
Bradbury V. Dillon... .cccccccece savccacccccensencsccerecs 300 
POCHIN V. CUMMINGS... . eee cecnccccccececene cece eeeeeccens 300 
Northern Counties Investment Trust v. HdQQr.....cecceees 301 


8. The condition in a real estate mortgage securing a note 
otherwise negotiable that “the said parties of the first part 
hereby agree to pay all the taxes and assessments levied 
upon said premises and all taxes and assessments levied 
upon the holder of the mortgage for and on account of the 
same,” destroys the negotiability of the note. Garnett v. 
Meyers (on rehearing) ...........eeeee Sebo eie Sia a dbs bes sect 287 
Northern Counties Investment Trust v. Hdgar....cecescecs 303 

Payment. 

9. If the maker of a negotiable note pays the same to one who 
does not and can not produce the paper, he thereby assumes 
the burden of proving that the party to whom he pays the 
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Bills and Notes—concluded. 


10. 


money is the owner of the paper, or the agent of the owner 
authorized to receive the money for him. Garnett v. Meyers, 
Bradbury V. Dillon... cc ccccccccccscves csoeccscccccces 
Pochin v. Cummings..... 6 era ehcolaeeanere pslewiers we eacess aid, Slee sdae 
Northern Counties Investment Trust v. Edgar....ccccccees 
Conster dine V. MOOTE ...ccvccaccccccnccccccnvccvccevesnsee 


The maker of a note and mortgage not negotiable, who has 
no notice of a transfer of the papers, may satisfy the same 
by payment to the payee named therein. Garnett v. Meyers 
(on: Tehearing):. .cc2Ad cde Sisisins leew oeewed sacs ees te ces beee oe 
Northern Counties Investment Trust v. Edgar....... a Shee e’ 


11. The maker of non-negotiable papers, who has no notice of a 


transfer thereof, may make payment to the original payee. 
Consterdine v. Moore....... Se tiele oles os airehb ace are ceiee ieee era's Gb o,an6 


Board of Equalization. See TAXxaTion. 


Bona-Fide Purchasers. See Buts AND Notes, 2. Morreacss, 17. 


Bonds. 


VENDOR AND VENDEE. 


See OFFICE AND OFFICERS, 6, 7. PRINCIPAL AND SURETY. 
STATE AND STATE OFFICERS. 


Bond of executor or administrator. See APPEAL AND Hrroe, 9, 30. 


1. 


ca 


A bond executed pursuant to and in substantial conformity 
with the provisions and requirements of a statute, needs 
no consideration to support it. State v. Parton............ 


. An undertaking not within the purview of the statute, may 


nevertheless be upheld as a common-law contract, if other- 
wise unobjectionable and supported by a consideration. 
State v. Paton. .cccncsccvceucccoee Sie able areleienere arabe atece leds wis 
Since private seals have been abolished in this state, bonds 
in general are governed by the same rule as simple contracts, 
and require a consideration. Pounp, C. State v. Paxton, 110, 


Boundaries. 


1. 


Grants of land bounded upon a river not navigable carry 
with them the exclusive right and title of the grantee to the 
centre of the stream, unless the terms of the grant clearly 
denote the intention to stop at the bank or margin of the 
river; the rule of the common law being that proprietors of 
land adjoining public rivers not affected by the flow of the 
tide own the soil ad filum aque. McBride v. Whitaker..... 
A grant of land bounded upon a non-navigable river, made 
by the general government with reference to the plat of the 
survey, which shows a meandered line along the river bank, 
conveys to the grantee title to such unsurveyed islands or 
parts of islands as lie within that limit. McBride v. Whit- 


280 
300 
300 
301 
291 


287 
303 


296 
303 


110 


110 


122 


187 
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Burden of Proof. See Brits anv Nores, 9. Dreps, 4. FRAUDULENT 
Converancrs, 2, 3. PAYMENT, 1. 
Calls. 
On unpaid subscriptions to stock. See Corrorarions, 2. 
Carriers. 

1. A passenger who has been carried past his place of destina- 
tion by a train which did not stop for him to alight, and who, 
without notice to or knowledge of those in charge of the train, 
simply to avoid being carried to the next station, jumps from 
the steps of the car to the ground while the train is in rapid 
motion, and is injured thereby, can not maintain an action 
against tne railroad company to recover damages therefor. 
Chicago, B. & Q. R. Co. v. Landauer, 36 Nebr., 642, approved 
and followed. Omaha ¢ R. V. R. Co. v. Chollette, 33 Nebr., 
143; Union P. R. Co. v. Porter, 38 Nebr., 226, and Chicago, 
B. & Q. R. Co. v. Hyatt, 48 Nebr., 161, distinguished and ap- 
proved. SULLIVAN, C. J., dissents. Chicago, B. é Q. KR. Co. v. 
Martelle 


sem m nme e ee cere eerenne se ceveeserre sree rneeesoene 


2. Where the railroad track is the usual and only practicable 
route by which a passenger may go from the station to his 
train, the railroad company will not. be heard to say that a 
passenger by taking such route becomes guilty of negligence. 
SrEpewick, J., dissents. Chicago, St. P.. M. & O. R. Co. v. 
Lagerkrans .......4. acti weiss 

38. Where a passenger was injured while walking on a rail- 
road track for the purpose of taking a train, which was at 
some distance from the depot, the questions of negligence 
and contributory negligence were for the jury. Sxnewick, 
J., dissents. Chicago, St. P., M. € O. R. Co. v. Lagerkrans.. 


Case Reserved. See TRIAL, 5-7. 
Certiorari. See APPEAL AND ERROR. 
Challenge. See Jury, 1, 2. 


Character. 


Evidence of character of accused. See CRIMINAL LAW AND 
PROCEDURE, 7. 


Chattel Mortgages. 

A mortgagee of chattels will be held to have ratified an un- 
authorized sale of the mortgaged property by knowingly re- 
ceiving and retaining the proceeds of such sale. Ayres 
DV. MCCONGREY 5... cece cece ccc cer en en ace ene te esneeeeenes 

Church. See RELIGIOUS SOCIETIES. 


Circumstantial Evidence. 
Proof of accidental fall. See INsuRANCE, 4, 5. 


Claims. See EXECUTORS AND ADMINISTRATORS, 
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Class Legislation. See ConstTITuTIonaL Law, 1, 2. 


Collateral Attack. See Jupament, 1. 
On appointment to office. See OFFICE AND OFFICERS, &. 
Commissions, 


On collections by sheriff. See SHERIFFS, CONSTABLES AND Cor- 
ONERS. 


Common Law. 
Bond as common-law contract. See Bonps, 2. 


Compensation. See Fres. Jupcrs. Orrick anp Orricers, 1. 
Compounding Felony. See BILLs AND Norss, 3, 4. Morreacss, 19. 


Compromise and Settlement. See BANKS AND BANKING, 4. 

1. When there is a bona-fide dispute between parties as to the 
amount due upon an account, and the debtor tenders a less 
amount than the claim in full settlement, which the creditor 
accepts, with knowledge that it was tendered as a full settle- 
ment, the dispute will be a sufficient consideration to uphold 
the settlement, and will bar a recovery upon the remainder 
of the claim. Chicago, R. I. & P. R. Co. v. Buckstaff......4. 


2. Where parties capable of entering into a contract enter into 
an agreement whereby the one agrees to pay. and the other 
to accept, a certain sum in full satisfaction and discharge of 
a disputed claim urged by the latter against the former, such 
agreement constitutes a valid contract between the parties. 
Massillon Engine & Thresher Co. v. Prowuty..cccacccccsenes 


3. If such an agreement for a valid compromise contemplates 
the surrender of evidence of indebtedness, on the part of 
the creditor, on payment of the amount agreed upon, in an 
action on such contract the creditor is entitled to recover on 
a showing of readiness and willingness to perform’his part 
of such contract. Massillon Engine & Thresher Co. »v. 
Prouty cose Feeieiders. toes ‘ 


4. At the time of making an agreement whereby plaintiff paid 
under duress a sum demanded by defendant in excess of its 
debt before it would convey him property held by it as se 
curity for the debt, a written settlement of the differences 
existing between the parties was entered into to enable plain- 
tiff to regain control of his land so that he eould sell the 
same and extricate himself from his financial difficulties. 
Held, That the jury was justified in finding that the agree- 
ment was vitiated because of duress, for the same reason and 
to the same extent as the overpayment was‘the result of 
legal duress. First Nat. Bank of David City v. Sargeant... 


Conflict of Laws. 
Bringing stolen goods into state. See Larceny. 


Rights of assignee of purchase-money note. See Binis any 
Notes, 2. 
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Consideration. See Biris anp Notss, 3, 4. Bonps. CoMPROMISE 
AND SETTLEMENT, 1, 2. FRAUDULENT CoNnvrYANonES, 1. 
Mortcaces, 7. PRINCIPAL AND SURETY. 


Modification of contract. See Conrracts, 5-7. 
Modification of lease. See LANDLORD AND TENANT, 4. 
Parol evidence as to consideration. See EVIDENCE, 7. 


Constitutional Law. See STaTuTEs. TAXATION. 


Creation of state food commission. See SratTe anp STate OFri- 
CERS, 1. 


Right to trial by jury. See Jury, 3. 


Class Legislation. Hours of Labor. 

1. The law as expressed in the act approved March 31, 1899, has 
a uniform and general application to all women employed in 
the establishments described therein, and is not class legis- 
lation, within the meaning of section 15, article 3, of the 
constitution. The act, in effect, is only a fair and reasonable 
exercise of the police power. It does not deprive any citizen 
of his property, or the reasonable use thereof, without due 
process of law. It does not prohibit the right of contract. 
It merely regulates the same in a reasonable manner. It is 
therefore not in conflict with the constitution, and is in all 
things valid. Wenham v. State....cccccccceccces ceesesces O94 


2. Women and children have always, to a certain extent, been 
wards of the state. Women in recent years have been partly 
emancipated from their common-law disabilities. They now 
have a limited right to contract. They may own property, 
Teal and personal, in their own right, and may engage in 
business on their own account. But they have no voice in 
the enactment of the laws by which they are governed, and 
can take no part in municipal affairs. They are unable, by 
reason of their physical limitations,to endure the same hours 
of exhaustive labor as may be endured by adult males. Cer- 
tain kinds of work which may be performed by men without 
injury to their health, would wreck the constitutions and 
destroy the health of women, and render them incapable of 
bearing their share of the burdens of the family and the 
home. The state must be accorded the right to guard and 
protect women, as a class, against such a condition; and the 
law in question, to that extent, conserves the public health 
and welfare. On the question of the right to contract, we 
may well declare a law unconstitutional which interferes 
with or abridges the right of adult males to contract with 
each other in any of the business affairs or vocations of life 
The employer and the laborer are practically on an equal 
footing, but these observations do not apply to women and 
children, Barnes, C. Wenham v. Staté.....esseeee. 394, 405 
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Constitutional Law—concluded. 
Due Process of Law. 
3. Section 322 of the Code of Criminal Procedure, in so far as 
it authorizes the question of the good faith of the prosecut- 
ing witness in instituting the prosecution to be tried and 
determined at the same time that the defendant is tried, 
and the taxation of costs against him in case it is found that 
in filing the information he acted maliciously or without 
probable cause, is unconstitutional and void. Rickley v. 
SUAE: codialewe sets Gee Ghats aie, See oeaieieeve) Lack oe Sesh ei Biaeie kop OEE 
Religious Freedom. 
See ScHoors anD ScHOoL DistTRICTs. 
4. The right of all persons to worship Almighty God according 
to the dictates of their own consciences, is declared by the 
constitution of this state to be a natural and indefeasible 
Tight. State v. SchEve...cccccracccessacccouscesvevscesess 876 


5. Exercises by a teacher in a public school in a school build- 
ing, in school hours, and in the presence of the pupils, con- 
sisting of the reading of passages from the Bible, and in the 
singing of songs and hymns, and offering prayer to the Deity 
in accordance with the doctrines, beliefs, customs or usages 
of sectarian churches or religious organizations, is forbidden 
by the constitution of this state. State v. Scheve.......... 8538 


6. The law does not forbid the use of the Bible in the public 
schools; it is not proscribed either by the constitution or 
the statutes; and the courts have no right to declare its use 
to be unlawful because it is possible or probable that those 
who are privileged to use it will misuse the privilege by at- 
tempting to propagate their own peculiar theological or 
eccleciastical views and opinions. State v. Scheve......... 876 

q. There is nothing in the constitution or laws of this state, or 
in the history of our people, upon which to ground a claim 
that it is the duty of government to teach religion. State 
D. SOREVE ..cececenvnaee std: aio elaeeieia ates o¥ia%e Side eae Lateowars 876 


8. The whole duty of the state with respect to religion is “to 
protect every religious denomination in the peaceable enjoy- 
ment of its own mode of public worship.” State v. Scheve.. 876 

9. Enforced attendance upon religious services is forbidden by 
the constitution, and pupils in a public school can not be 
required either to attend such services or to Join in them. 
State v. Schevé......... waste eeitécae in aceleree & Wie Mae eters’ ale lerene-aress 876 


10. It is immaterial whether the objection of a parent to his 
children attending, and participating in, a religious service 
conducted by a teacher in the schoolroom during school 
hours, is reasonable or unreasonable. The right to be un- 
reasonabie in such matters is guaranteed by the constitution. 
State V. SCHEVE...ceressvcssccccesccccescescccssssscscsces SIG 


INDEX. 


Continuance. See CrintInaL LAw AND Procepurs, 1-4. 


L 


An affidavit for a continuance, on the ground of the absence 
of a witness, which leaves the materiality of such witness in 
doubt, is fatally defective. Lomagz v. Holbine........00.00. 


. A motion for a continuance in order to obtain the testimony 


of an absent witness, is addressed to the sound legal discre- 
tion of the trial court, and it is not error to overrule it where 
it does not appear that the party asking for the continuance 
has, without his fault, been deprived of material evidence. 
McDermott v. Manley........... OL oie totdsbe erased ne Sheuahe Mrorecee wie ake 


Contracts. See Bonps. CoMPROMISE AND SETTLEMENT, SPECIFIC 


PERFORMANCE. STATUTE or FRAUDS, 


Compounding felony. See Britis AnD NOTES, 3, 4. 
Contracting indebtedness on county fund in anticipation of 


levy. See Countirs AND CouNTy OFrFIcErs, 2. 


For sale of homestead. See HomeEsSTEap, 4. 
Mutual benefit insurance. See Insurance, 14, 15. 
Option of railroad company to erect structure on private land. 


See Rarroaps, 5. 
Actions. 


. Evidence of a joint liability under a contract, will not sup- 


port a finding against one of the defendants, only. Swuther- 
Tand V. HOUGGY..cccccccccsccrcsccccncseressecsssscvceses 


. When evidence tends to show only a joint liability of parties 
sued jointly on a contract, it is error to instruct the jury that 


the finding may be against one or all. Sutherland v. Holli- 


LOY? eee uaa co se 0 wi She Sesh a: oreo ate taraca rate oreh bce albvalen esters '6 Pacaetietes 
Construction. . 
. An instruction which submits the construction of a contract 
to a jury, is erroneous, Hinman v. Austin Mfg. Co........ 
Modification. 


There igs a clear distinction between parol modification of an 
executory written agreement before breach and before the 
time for performance has arrived, and an attempt to satisify 
a liquidated and accrued indebtedness by payment and ac- 
ceptance of a less sum. Bowman Vv. Wright....cscccseaeee 


. While executory and before a breach, the terms of a written 


contract may be changed by a subsequent parol agreement; 


-and such subsequent agreement requires no: new considera- 


tion. Bowman V. Wight... .ccwsccccccccccccccnccvcvevace 


. Where a contract is one required to be in writing by the 


statute of frauds, there must be consideration for a mod- 
ification by waiving some of its requirements, or else such 
new agreement must be executed. Bowman v. Wright..... 


Where a contract required to be in writing by the statute 
of frauds is modified, if the terms of the new agreement 
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Contracts—concluded. 


10. 


11. 


have been fully carried out, the original dbifgation is dis- 
charged, though there was no dddilional consideration. 
Bowman VU. Wight. ..ccccccacccatecccccccccavecvsecsnssvas 


Rescission. Undue Influence. 
The acts and contracts of a person of weak understanding 
will be set aside by a court of equity, when the nature of the 
acts or contracts justifies the conclusion that the party has 
mot exercised a deliberate judgment, but that he has been 
imposed upon, circumvented or overcome by cunning, artifice 
or undue influence. Meyer v. Fishburn.......c cece eceee 


Jt is a general rule that a party who seeks to rescind a con- 
tract entered into fraudulently or under undue infiuence, 
youst return or offer to return the property acquired by such 
contract within a reasonable time, and so place the adverse 
party in statu quo. An exception to that part of the rule re 
quiring a return of the property arises where the party guilty 
of the fraud and undue influence, and as a part of the gen- 
eral wrongful design, has by advice or interference, induced 
the other party to part with his property. In such a case a 
tender of the value of the property received is sufficient. 
Meyer 0. Fisndurn, ccccccccccccenccvcccsccsenessssccsacas 


Whether the offer to rescind a contract has been made within 
a reasonable time, is a mixed question of law and of fact, de- 
pending upon the peculiar facts and circumstances of each 
case, Meyer V0. FIisndurn...cccccscccacncuvccvvscccccvcane 


Evidence examined, and held, under the facts and circum- 
stances and the relation of the parties, that the offer to re 
scind was made within a reasonable time. Meyer v. Fish- 
EY RR SO SE CaP OLE ee ae Pe areas ECR EEN ae em ee re ee ee . 


Conversion. See FAcTorS. 


Conveyances. See DEEDS. FRAUDULENT CONVEYANCES. HoMESTEAD. 


TRUSTS. 


Corporations. See EXxEcuTION. STATUTE oF Fraups. TAXATION. 
Plea of ultra vires by stranger lo contract. See Parries. 


1, 


2. 


Actions. Pleading. 
Answer held not to put in issue the corporate existence of 
plaintiff. State Ins. Co. v. Farmers’ Mutual Ins. Co......... 


Call on Unpaid Subscriptions to Stock. 
If made in good faith for the purposes of the corporation, 
stockholders, when sued upon their subscription, can not 
question the necessity of or occasion for a call. The neces- 
sity or advisability of making it rests entirely with the di- 
rectors or officers of the corporation to whom the power has 
been entrusted. Estate of Fitzgerald v. Union Savings Bank, 
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Corporations—concluded. 
Contract by Agent. Personal Liability. 

3. Where one acting as the agent of a corporation makes a con- 
tract on its behalf, which is binding upon it, his acts in that 
behalf create no individual or personal liability against him. 
Fremont Carriage Mfg. Co. v. ThOMSEN....ccccccccecccceee 370 


Dealing in Their Own Stock. 

4. A contract with a corporation by which it sells certain of its 
shares of stock and agrees to repurchase the same upon the 
happening of a certain specified event, is not wiltra vires; 
and for a breach thereof the purchaser may recover of the 
corporation the amount agreed upon as the price of such 
repurchase. Fremont Carriage Mfg. Co. v. Thomsen........ 370 


5. A corporation, when not prohibited by its articles or by 
statute, may buy and sell its own stock, and hold, reissue 
or retire the same, provided such act is done in entire good 
faith and in no manner injures the rights of its creditors 
or its stockholders. Fremont Carriage Mfg. Oo. v. Thomsen, 370 


Draft Drawn by Agent. 

6. A draft, drawn by an authorized agent of a corporation, on 
such corporation or the treasurer thereof in favor of a third 
party, for a debt due such third party from the corporation, 
is, in effect, the promissory note of the corporation. Na- 
tional Fire Ins. Co. v, Eastern Building & Loan Ass’n...... 483 


Ratification of Contract. 

7%. Where a contract to sell certain of its shares of stock and 
to repurchase upon a contingency has been made by the cor- 
poration, by and through its president and general manager, 
it will not ‘be permitted to receive and retain the benefits 
of a portion thereof and repudiate and reject the remainder. 


Fremont Carriage Mfg. Co. v. Thomsen........ seeeseeeeese 870 
Correction. 
Of errors in assessment of taxes. See TaxaTIon, 25-27. 


Costs. 

Statutory provision allowing costs, as taking property with- . 

out due process of law. See CoNnsTITUTIONAL Law, 3. 
Costs Taxable Against Defendant. 

1. Costs properly taxable to a defendant in a criminal case 
are not all the costs which the person having charge of the 
prosecution may see fit to make, but only such as there was 
actual, apparent or probable necessity for incurring. Biester 
VM. SUATE wc. cccacecace soscvees eiaecesere. AS -wiejecwie.elai'eahoraiatel ais deca 276 


2. Costs made by the state in a futile effort to prove that an 
assault was felonious can not be taxed against the defendant, 
although convicted of an assault and battery. Biester v. 
State ....... wistnraled “eieversiowiieree. “ctwe easier ei Siseieievereeieis secretes 276 
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Costs—concluded. 

8. The costs of prosecution which may be taxed against the 
defendant in a criminal case are the-costs incurred in estab- 
lishing guilt, and not those made in connection with an ac- 
cusation shown to be groundless. Biester v. State......... 276 

4, In determining what costs were actually, apparently or prob- 
ably necessary, the district court is vested with a large dis- 
cretion, which will not be interfered with if fairly exercised. 
BlCStCT A, BEOCC sia aia oie. bres ia whe 0 5lbi6-510 ie iG Rai e Gaia afore a ele Se ale 276 

Counties and County Officers. See PAUPERS. 

Correction of errors in assessment of taxes. See TAxaTIon, 26, 
27. 

Remedy against sureties on treasurer’s bond. See PRiINcrPan 


AND Surety, 13. 
Bond of Treasurer. 


1. In regard to a county treasurer’s bond, there is a statutory 
warrant for demanding and taking additional securities. at 
any time. State Vv. Paxton... .cccccccccccvccveccvceveas 110, 122 

See, also, StaTs AND STATE OFFICERS, 8. 

Contracts of Indebtedness. 

2. Under the provisions of section 34, article 1, chapter 18, Com- 
piled Statutes, 1899, it is not unlawful for a county board, 
after estimate made and prior to its meeting as a board of 
equalization, to anticipate the levy for the current year, and 
contract an indebtedness upon a particular fund within the 
estimate, although there is at the time no money in the 
treasury to the credit of such fund for the payment of the 
indebtedness, if in contracting such indebtedness the board 
remain within the limits prescribed by the constitution and 
the statutes. Austin Mfg. Co. v. Brown County.......... 60 

3. In an action against a county to recover the purchase price 
of certain road machines which have been received and re- 
tained by the county, an answer which alleges that at the 
time the contract of purchase was made there was no money 
in the treasury to the credit of the proper fund for the pay- 
ment of the same, fails to state a defense. Austin Mfg. 
Co. V. Brown COUNEY. ..ccccccceecnnas Sates Vass oats Sndaldave vies 60 

4, Answer in action to recover purchase price for goods sold, 
examined and held not to state a defense. Austin Mfg. Co. 

VD. BrOWN COUNLY. co cccceccecaccncnccceverccccccensecsccees 60 
Proceeding Before County Board. Bill of Hzceptions. 

5. A bill of exceptions of the evidence offered in a proceeding 
before the board of county commissioners, must be signed, 
settled and allowed by the chairman of such board. Union 
Stock Yards Nat. Bank v. Thurston County.......00- sacees 408 

County Judge. 

Compensation. See JUDGES. 

Duty as to transmission of record on appeal. See APPEAL AND 
Error, 19, 20. 


INDEX. 


Courts. 
The county courts of this state are courts of general jurisdic- 


tion as to all matters of probate, settlement of estates and 
guardianship. Bennett v. Bennett 


Creditors’ Bill. 


Plaintiff recovered a decree, in an action in the nature of a cred- 
itors’ bill, setting aside an alleged fraudulent conveyance of 
real estate made by the judgment debtor, and directing a 
sale of the property to satisfy the judgment. Pending an 
appeal in the equity action the judgment which formed the 
basis of the suit was on error proceedings reversed by this 
court. Held, That the decree rendered in the action in the 
nature of a creditors’ bill is without support for want of a 
valid judgment as its foundation, and that such decree 


should be reversed and the action dismissed. Kudrna v. 
Ainsworth 


Criminal Law and Procedure. See Costs. INDICTMENT AND IN- 
FORMATION. 
Compounding crimes. See BILLS aND Norss, 3, 4. Morteaces, 19. 
Malfeasance in office. See OrricEe AND OFFICERS, 5. 
Reasonable goubt. See Instructions, 18, 19. 


Continuance. 

1. Every person accused of crime should be afforded reasonable 
opportunity to marshal his witnesses and prepare for trial, 
but mere procrastination—delay for delay’s sake—should not 
be tolerated. Hubbard v. State... . cc cece sec cence sce eees 


2. An accused person fleeing from justice after arraignment 
and before trial, is not employing the kind of diligence con- 
templated by the law governing continuances. Hubbard 
v. State 


3. The refusal of the district court to suspend for an indefinite 
time the trial of a criminal case to enable the defendant to 
procure the attendance of a witness, is not, in the absence of 
a showing of diligence, an abuse of judicial discretion. Hub- 
bard v. State 


4. The denial of a motion for a continuance in order to secure 
evidence, is not reversible error, where it appears that the 


testimony of the absent witness would be either false or im- 
material. Hubbard v. State 


CC i ie a ad 


ee a ee ery 


Criminal Responsibility. 

5. The generally accepted test of responsibility for crime, is 
the capacity to understand the nature of the act alleged to be 
criminal, and the ability to distinguish between right and 
wrong with respect to such act. Schwartz v. State 

6. Moral insanity as a criminal defense, is not recognized in 
this state. One who knows abstractly what is right and what 
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Criminal Law and Procedure—continued. 


is wrong, must at his peril, choose the right and shun the 
wrong. He can not yield to a vicious impulse, and allege 
mere weakness of will as an excuse. Schwartz v. State.... 


Evidence. 


. The general character of the defendant in a criminal case is 


not necessarily involved in the issue; the presumption is 
that his character is good; but he is not obliged to rely on 
this presumption; he may buttress it with evidence, and such 


evidence may be met by the state with opposing proof. 
Biester v. State 


a 


. An attempt to suppress evidence, to stifle the prosecution, 


. 


10. 


11. 


12. 


13. 


and to prevent a trial by flight beyond the jurisdiction, are 
circumstances from which unfavorable inferences may be 


drawn against the defendant in a criminal case. Hubbard 
v. State 


Preliminary Examination. Former Jeopardy. 
The preliminary hearing of a person accused of a felony, 
provided for by the Criminal Code, is in no sense a trial in 
which the rights of the accused in respect of his guilt or 
innocence are adjudicated and determined. Van Buren v. 
State . 
The preliminary examination provided for is to ascertain 
whether the crime charged has been committed and, if so, 
whether there is probable cause to believe the accused com- 
mitted it, and if such is found to be the case, to enforce his 
presence in the district court to answer the charge by either 
requiring the accused to enter into a recognizance for his 
appearance in the district court to answer the charge, or in 
default thereof, committing him to imprisonment to await 
trial in the district court. Van Buren v. State.........00. 
A district judge, within his district, is authorized to exer- 
cise the powers of examining magistrates generally, with 
respect to preliminary hearings of persons accused of the 
commission of a felony. Van Buren v. State....c.eccccuaes 
Where a person who is charged with a felony is brought 
before an examining magistrate for the purpose of a pre- 
liminary hearing, the complainant at such hearing may dis- 
miss or abandon such proceedings, and file a complaing for 
the same offense before another magistrate having authority 
to inquire into the charge; and upon such inquiry, the ac- 
cused may be recognized to appear at the district court to 
answer such charge, and in default of such recognizance be 
committed to prison to await trial. Van Buren v. State... 
A second preliminary hearing may be had where the first 


has resulted in a discharge of the accused. Van Buren v. 
SLATE crcncsccvecces 
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Criminal Law and Procedure—concluded. 


Witnesses. Limiting Number. 


14. It is permissible for trial courts, in the exercisé of a sound 


15. 


discretion, to limit the number of witnesses that may be 
called to prove facts collateral to the main issue. Biester 
v. State ....... a sige eu 'e 


Litigants should, ordinarily, anticipate the exercise of such 
discretionary power. Biester v. State...... 


Cruelty. See Divorce anp ALiImony, 2, 
Damages. See DeatH. Jury, 3. Satzs, 2. 


Injury to married woman. See HussanD AND WIFE, 1. 
1. 


Death. 


In an action, by an infant in the care and custody of its 
father, for persona] injuries it is error to instruct the jury 
that his lessened earning capacity is an element of damages, 
unless it be limited to the period from which he would be 
entitled to his earnings. Chicago, B. & Q. R. Co. v. Krayen- 
DURE ciceeia i esiawe tae bew eee tow Ese eie’e wee 0:8 anki’ 


. Damages in the nature of anticipated profits on conjectured, 


expected or hoped-for sales, can not be recovered. Such 
damages are too speculative, remote and consequential; they 
lack the element of certainty necessary to authorize a recov- 
ery therefor. Silurian Mineral Springs Co. v. Kuhn...... 


. A verdict for $500 damages in an action by a colored man 


against a hotel-keeper for excluding plaintiff from elevator, 
held excessive. Hoover v. HayneS.......scee6 aseieseleaveveianece.oo0 


. In an action for damages, in which injury to the feelings is 


alleged as an element of damages, direct proof of damage is 
not indispensable. The existence and amount of such dam- 
age is to be determined from the circumstances of the case 
disclosed by the evidence. Hoover v. Haynes..........0045 


In such a case the jury can not act capriciously, and allow 
damages for imaginary injuries, not warranted by the evi- 
dence. An instruction which fails to properly warn the jury 
in that regard, and will admit of the construction that the 
jury is not to be governed by the evidence in estimating such 
damages, is erroneous. Hoover v. Hayneés........ oeeeesens 


1. In an action by an administrator to recover damages result- 


ing to a wife, on account of the death of her husband, alleged 
to have been caused by the negligence of the defendant, the 
fact that such wife has subsequently remarried is imma- 
terial, and should not be submitted to the jury, nor. consid- 
ered by them, in fixing the amount of the recovery. Chicago, 
St. P., M. € O. R. Co. v. Lagerkrans..... aseaks orev. byavesete ar acate 


. The election of the widow of a member of the Voluntary 


Relief Department of the Chicago, Burlington & Quincy Rail- 
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Death—concluded. 


3. 


Debt. 


road Company to accept the provisions of a relief certificate 
in which she is the beneficiary does not bar an action by the 
personal representative of the deceased against the railroad 
company, under the provisions of section 2, chapter 21, Com- 
piled Statutes of Nebraska, for the benefit of the minor 
children of the deceased. Oyster y. Chicago, B. & Q. R. Co.. 


A judgment recovered by an administrator under the provis- 
ions of section 2, chapter 21, Compiled Statutes of Nebraska, 
is for the exclusive benefit of the widow and the next of kin 
of such deceased person, and the fact that the administrator, 
in his petition for damages, fails to name all the legal bene- 
ficiaries provided for in this act, will not bar any legal dis- 
tributee not named in his petition from receiving his dis- 
tributive share of the judgment recovered. Oyster v. Chi- 
Cago, Be & Qe. Re DOvcccccvccccvevenccsescseves 


Contracting indebtedness on county fund in anticipation of 


Deeds. 


levy. See CoUNTIES AND COUNTY OFFICERS, 2. 


See Pieapine, 1. REFORMATION oF INSTRUMENTS. VENDOR 
AND VENDEE, 


Absolute deed as mortgage. See Morteaces, 1. 
Parol evidence. See EvENCE, 8. 


1. 


In a suit to cancel a conveyance by an old man alleged to 
have been of weak mind, allegations that the defendant rep- 


resented that the grantor’s son and son-in-law were conspir-' 


ing to defraud him of his land; that they were intending to 
bring an action against him and would be able to procure a 
judgment by false evidence, and cause the land to be sold to 
satisfy it unless conveyed to the defendant; that the defend- 
ant promised to hold the land in trust and reconvey it; that 
such representations were false; that the conveyance was 
without consideration; and that it was procured by said 
false representations in consequence of the extreme old age, 
mental weakness and childishness of the grantor,—state a 
cause of action. Bennett v. Bennett......ceceeceeee es 432, 


Although mental weakness may fall short of entire incom- 
petency to transact business, if it is taken advantage of to 
procure a conveyance by inequitable means, the conveyance 
may be set aside. Bennett v. Bennett... ...cccecneees e432, 


. A court of equity will scrutinize jealously a transaction as 


to which there is ground for holding that influence has been 
acquired over a person of weak mind, and has been abused. 
Bennett v. Bennett.....cccsccccccccncens secevscnvces 402, 


. The circumstances under which a conveyance was made, the 


condition of the grantor at the time, and the injustice to 


789 


441 
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Deeds—concluded. 
him and his heirs if it is upheld, may be such as to cast 
upon the grantee the burden of showing that it is un- 
tainted with undue influence, imposition or fraud, but is the 
intelligent and deliberate act of the grantor. Bennett v. 
Bennett ..... Sables eielobevere tbe eae wacetetele a re ae ea eee 482, 441 


De-Facto Officers. See OFFICE AND OFFICERS, 3, 4, ' 


Delivery. 
Obtaining possession of benefit certificate by replevin action 
on refusal of delivery. See INSURANCE, 16. 


Depositions. 

An answer of a witness in a deposition is not to be stricken 
out because in answer to a proper question he gives the ef- 
fect of a conversation, instead of the very terms thereof. If 
the other party desires to know what transpired in more 
detail he should cross-examine. Bowman v. Wright........ 661 


Diligence. 
In securing, testimony as ground for continuance. See Crim- 
INAL LAW AND PROCEDURE, 1, 2. 


Directing Verdict. See Tria, 1, 2. 


Discretion. See MuNIcipaL Corrorations, 13. 
As to issuance of liquor license. See INToxicaTINe Liquors. 


Discretion of Court. See Costs, 4. SpEcivic PERFORMANCE, 14... 
Amendment of pleading. See PLeapINe, 2. 
Amendment or withdrawal of stipulation. See Sriruvations, 1. 


Continuance. See CoNTINUANCE, 2. CRIMINAL LAW AND PRo- 
CEDURE, 3. 


Reception of evidence. See Triat, 4. 
Submission of special findings. See Triat, 8, 


Dissolution. See INJUNCTION, 2. 


Distribution. 
Of damages recovered for wrongful death. See Dearu, 3. 


Divorce and Alimony. 

1. The determination of property rights not growing out of the 
marriage relation should not be joined with an action for 
divorce, but when such rights are asserted in the petition for 
divorce and no objection is made to the misjoinder, the court 
should hear and determine the controversy. Reed v. Reed.. 849 


2. Any unjustifiable conduct on the part of either the husband 
or wife, which so grievously wounds the mental feelings of 
the other, or so utterly destroys the peace of mind of the 
other, as to seriously impair the bodily health and endanger 
the life of the other, or such as utterly destroys the legiti- 
mate ends and objects of matrimony, constitutes ‘extreme 
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Divorce and Alimony—concluded. 
cruelty” as defined in section 7, chapter 25, Compiled Stat- 
utes, although no physical or personal violence may be in- 
flicted, or even threatened. Ellison v. Hllison.......... aces 


Dormant Judgment. See JUDGEMENT, 3. 
Due Process of Law. See CoNsTITUTIONAL Law, 3. 


Duress. See CoMPROMISE AND SETTLEMENT, 4. PAYMENT. 
Instruction copied in the opinion as to what constitutes duress 
examined, and held the giving thereof not erroneous. First 
Nat. Bank of David City v. Sargeant... cc cscccccccccccece 


Earnings. 


Element in railroad assessment. See TaxaTion, 11. 
Of child. See Damages, 1. 


Election. 
Of railroad company to erect and maintain structure or make 
payment in lieu thereof. See Ramroaps, 5. 


Equity. See Action. APPEAL AND Error, 10. Trrat, 3. 


Estates. See Mortgages, 15-17. 

Where the owner of real estate, in whom apparently has merged 
the lesser into the greater estate, treats the two estates as 
having coalesced, and assumes to convey the full estate to 
another, this would be conclusive as to him on the question 
of merger, which would be held irrevocably to have taken 
Place. AmMe€S V. Miller ..cccccavcccccnccectceccuccceuce ete 


Estoppel. 
By acceptance of benefits. See CHatTret Morteacss. 
1. Whether the doctrine of equitable estoppel may be applied to 
a municipal corporation acting in its governmental capacity, 
quere. Philadelphia Morigage & Trust Co. v. City of Omaha, 


2. Evidence held not sufficient to create an estoppel on the part 
of the association to defend against an action on the certifi- 
cate. National Aid Ass’n v. Bratcher.....ccccccccccccscece 


Evidence. See BURDEN or Proor. CRIMINAL LAw AND Procepurg, 7, 
8. Damaers, 4, 5. Forerry, 1. Instructions. MALicious 
PROSECUTION. NEGLIGENCE, 2-4, 

Circumstantial evidence. See INSURANCE,.4, 5. 

Conflicting evidence. See: ArrEAL AND Error, 16. 

Foreclosure of mortgage. See Mortcaces, 10-13. 

Inference from conviction, or the decision of an examining 
magistrate. See MaLicious ProsEecuTion, 9-11. 

Insufficiency of evidence. See APPEAL AND Error, 18. 

Ordinances. See MuNicipaL Corporations, 6. 

Reception of evidence at trial. See Triat, 4. 

Sufficiency of evidence. See APPEAL AND ERror, 17. 


Admissions. 
1. On action brought to compel specific performance of a con- 


412 


594 


204 


93 


378 
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Evidence—continued. 


tract to maintain a structure of a certain description under 
the circumstances, the defendant, on the trial, tendered to 
the plaintiff payment of the money, which the defendant 
might, in the first instance, have paid in lieu of the work 
to be done. Held, That this was an admission that the con- 
tract had been made as claimed by the plaintiff, and defend- 
ant could not thereafter complain that the plaintiff's petition 
was defective or his evidence insufficient to establish the 
contract. Gloe v. Chicago, R. I. & P. BR. Co... ccc ccc ceases 


. A pleading drawn and filed.by the attorney general on behalf 


of the state having been introduced in evidence as an admis- 
sion, it is competent for him to testify to the theory of law 
upon which he drew and filed the same, for the purpose of 
explaining it and depriving it of its apparent force. State 
De, PORN: o sia-e odie ears doe sere 0ie-b-4 Wie Dike ote are ah Saas wuareeerars brisk 


Documentary Evidence. 


. Books and records kept by a state treasurer and statements 


made by him and filed in the office of the auditor are prima- 
facie evidence against the sureties upon his official bond. 
They are not conclusive, however, nor are the sureties con- 
fined to impeachment of such books, records and statements; 
but they may show the facts as to when the defalcation oc- 
curred, and the amount thereof, in any way and by any testi- 
mony by which any other fact would be established. State 
Vis. PADEON: o.csciereseisinR diearee.e%s o:tiai8 S8le ea Mae 8S we wees a doe eke else's 


. Under the proper precautions and with necessary explana- 


tions, what are known as “X-ray pictures” are admissible in 
evidence for the purpose of showing the condition of the in- 
ternal tissues of the body. City of Geneva v. Burnett...... 


Judicial Notice. 


. While the revenue act provides for the assessment for tax 


purposes of all property at its fair cash value, the court will 
take judicial notice of the fact that for general revenue pur- 
poses the standard of valuation generally prevailing is far 
below the actual cash value of the property assessed. State 
VD. BAVAGE ccccccccccnccccece oidiobabenee ns stadt ial eiteiere <6 


Opinions. 


. A witness accustomed to observing the running of trains, 


and who observed one at the time of an accident, and noticed 
its speed, may give his opinion, together with all the facts 
on which it is based, as to the rate of speed at which the 
train was running. Union P. R. Co. v. RUZicka....cesecees 


Parol Evidence. 


. A bill of sale of a reversionary interest in funds belonging 


to an estate, which recites a consideration of one dollar, does 
not prevent evidence by parol that the real consideration 


680 


- 110 


110 


464 


714 


621 
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Evidence—concluded. 
was that the assignee should hold the funds on the same 
terms, and for the same purposes as an executor had previ- 
ously done. Wolfe v. Haslach.......ccccecee aie loi ebeveceate-ele 


8. Where a deed by way of mortgage recites that the grantee is 
trustee for sureties upon a bond of the grantor, parol evi- 
dence is admissible to identify the bond and the sureties re- 
ferred to. County of Harlan v, Whitney....... duwitile eG velba 

Presumptions. 

See TAXATION, 24. 

9. It will not be presumed in any case that the law has been 
violated; every alleged violation must be established by com- 
petent proof. State v. Scheve...... Se ane Seveovete Guatacets 


Exceptions, Bill of. See Bit. oF EXcEPTIONS. 


Execution. 

Execution on foreign judgment against husband as basis for 
suit against wife for family necessaries. See HUSBAND AND 
WIFE, 4, 5. 

1. In the absence of statutory enactment, the property of a 
quasi-public or public service corporation, necessary for car- 
rying out the objects of its creation, like the rights of way 
of railroad, turnpike and canal companies, and fixtures 
thereto, can not be seized and sold upon legal process in 
ordinary actions, although the company is insolvent, and 
has been guilty of non-user and abandonment. Sherman 
County Irrigation Co. Vv. Drake... .cecccccccccecacececcecs 


2. Held proper for the clerk to issue a formal order of male on 


a decree of foreclosure. Cuyler v. Lilly....... wee 50%, 
3. Return by sheriff to order of sale on decree of foreclosure 
held sufficient. Cuyler v. Lilly........ ecaebecerese ee eee es DOT, 


Executors and Administrators. 
Supersedeas bond of. See APPEAL AND Error, 9, 30. 
Allowance of Claims. 

1, A claim upon a stock subscription payable on call of the di- 
rectors does not accrue within the meaning of section 262, 
chapter 23, Compiled Statutes, until a call is made, and 
then only for the amount of the call. Estate of Fitzgerald 
v. Union Savings Bank..... agai deatarankseid ecacec er ee OT 

9, Creditors of an estate are not required to present their 
claims to the county court or to the commissioners appointed 
to examine claims by formal pleadings; a statement of the 
nature and amount of the claim in the ordinary form of an 
account or claim bill is sufficient. Estate of Fitzgerald v. 
Union Savings Bank.....ccccccsescees GF bi We Biateraieia ase eres siere as 


8. On appeal to the district court from an order of the county 
court allowing or rejecting a claim against an estate, plead- 


303 


105 
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Executors and Administrators—concluded. 
ings need not be filed unless directed by the court. Estate 
of Fitzgerald v. Union Savings Bank. .....cccccccccecccas 97 


4, An appeal to the district court from an order of the county 
court allowing or rejecting a claim, as in all other cases, 
should be tried upon the same issues as those presented be- 
low. Estate of Fitzgerald v. Union Savings Bank......... . 97 


5. Where there are no pleadings in the district court, so that 
it can not be known in advance of trial that either party 
expects to raise issues not presented below, it is proper to 
object to evidence offered in support of such new issues at 
the trial; and the evidence is properly excluded in case it 
clearly appears from the transcript that such issues are 

; Taised on appeal for the first time. Hstate of Fitzgerald v. 
Union Savings Bank........cce008 Stas ceue a ceelece sisveieverslosa eters aie 97 

6. Where a claim against an estate has been assigned after 
filing, it may be prosecuted in the name of the person by 
whom it was filed. Hstate of Fitzgerald v. Union Savings 
BONG. 6 Sereidie Sitewide Sows Bow saes aeliass tayeia’e Waele avai said eclen * oes 97 


Order Approving Accounts. 

7. Where the administrator of the estate of an intestate who 
is also executor and trustee under the will of the sole heirs 
to the personal estate of such intestate, becomes a purchaser 
of a part of the personal estate, and, as such administrator, 
accounts for the proceeds of such sale, and the record of the 
court from which he received his appointment, on the final 
hearing of his accounts, discloses that he was such pur- 
chaser, a final order of such court, approving such accounts 
and discharging said administrator, is conclusive on the 
cestui que trust, having notice of such proceeding, on the 
question of the validity of such sale, until reversed or set 
aside in a direct proceeding. Shelby v. Creighton........ 485 

8. After an order approving the accounts of an administrator, 
showing a purchase of a part of the personal estate, has 
stood for fifteen years, an action in equity to set it aside on 
the ground of fraud or imposition, can not be maintained, 
unless it appear that the facts constituting such fraud, were 
unknown to the plaintiff at the time the order complained 
of was made. Shelby v. Creighton......sssasee é sielelethinie eee 485 

Setting Aside Sale. 

9. Suit to set aside purchase by administrator of part of per- 

sonal estate held barred by laches. Shelby v. Creighton... 485 


Factors. 
1. Where the owner of personal property delivers it to another 
for sale on commission, and no time is fixed within which 
such sale is to be made, the law will imply a reasonable 
time. Prokop v. Gourlay....ccaccccccsescccas Bateieca aie ecavelake 504 
67 
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Factors—concluded. 
2. In a case where the owner of personal property delivers it 
to another for sale on commission, and, thereafter, seeks 
to recover possession of such property from his bailee, a 
petition which does not allege that a reasonable time has 
expired for making such sale is fatally defective. Prokop 
v. Gourlay 


3. Where the owner of personal property has delivered the 
same to a factor for sale on commission, and, afterwards, 
seeks to recover possession in an action at law, but in his 
petition fails to state that any time was fixed within which 
a sale was to take place, or that a reasonable time has ex- 

‘ pired, in such case it is error to submit the question of con- 
version to a jury. Prokop v. GOUrIAY...cccccecccanenceas A 


Fees. See COMPENSATION. JUSTICES OF THE P&ACE, 2-5. OFFICE AND 
OFFICERS, 2. SHERIFFS, CONSTABLES AND CORONERS. 
Prepayment on appeal. See APPEAL AND Error, 20. 
Filing. 
Record on appeal. See APPEAL AND Error, 21. 
Final Orders. See APPEAL AND Brror, 5. 


Findings. 
Special findings. See Trrat, 8. 
Food. 


Validity of act creating food commission. See SratTe anp 
State OFFicers, 1. STATUTES, 6, 16. 


Foreclos:1r2. See Morteaaes, 10-13. VENDOR AND VENDEE, 4. 


Forgery. 
1. Alleged error in the admission of certain evidence examined 
and found not well taken. Randolph v. State 


2. The signing of a fictitious name of a person to an instrument 
“which is the subject of a forgery, with an intention to de’ 
fraud, is a false and fraudulent making of such instrument, 
and constitutes the offense of forgery. Randolph v. State.. 


Former Jeopardy. 
Second preliminary hearing. See CriminaL LAw AND PrRocepD- 
URE, 12, 13. 
Franchises. 
Taxation of railroad franchises. See TaxaTIon. 


Fraud. See DEEDs. 
Valuation of property for assessment. See TaxaTIion, 16, 17, 33. 
A party in pari delicto can not make his illegal act a basis of 
recovery; but where the stronger mind takes possession of 
the weaker, or where through ignorance and without any 
intent to violate the law, one is led by fraud and misrepre- 


504 


504 


520 
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Fraud—concluded. 


sentation to the performance of an act against public policy, 
the courts will not deny him relief against those whose 
fraud persuaded him to the act, and who seek to profit there- 
from. Klein v. Pederson.....c..c.00. euietatelacg a eiereeule eo saz’ 


Frauds, Statute of. See STATUTE oF FRAUDS. 


Fraudulent Conveyances. 
Judgment the basis of a creditors’ suit; effect of reversal. See 


1. 


CreDIToRS’ BILL. 

A conveyance without fraudulent intent, by a solvent man, 
of lands to his wife or child, is presumed to have been made 
in consideration of his moral obligation for the support and 
maintenance of the grantee, and in the absence of evidence 
of a contrary intent, will be held to have transferred the en- 
tire title, both legal and equitable; so that the transaction 
can not be successfully assailed by subsequent creditors of 
the grantor. Hill v. SChMUCK....cucececacccsccceces diel acsiave 


. When a debtor in failing circumstances makes transfers of 


his property to near relatives the burden of proving a suffi- 
cient consideration and good faith in the transfer is upon 
the defendants. Lusk v. Riggs. ..ccseccccecccccceveceee as 


The same rule applies, where the debtor, when in failing cir- 
cumstances, organizes a corporation composed of himself 
and near relatives, and conveys all of the assets of his in- 
solvent estate to such corporation, and then, as the alleged 
managing officer of such corporation, reconyeys the same 
property to another near relative in the name of the cor- 
poration. Lusk Vv. Riggs. ..ccccccccccccccvcccacsccusenvecs 


Grants. : 
Of publie lands. See BouNnDARIES, 


Guardian and Ward. 


1. 


fs 


Leave of the court which appointed the guardian, is not 
necessary to enable him to bring suit in behalf of his ward. 
Bennett V. BENNECLE .cccccccvcccsccccvesccacsscusessess 432, 


A plaintiff who describes himself as guardian of another, 
will be taken to sue in his representative and not in his 
personal capacity, where the allegations of the petition and 
the nature of the action show clearly that such was his in- 
tent, notwithstanding the petition nowhere says expressly 
that he sues “as guardian.” Bennett v. Bennett........ 432, 


. A guardian appointed under section 14, chapter 34, Com- 


piled Statutes, who sues to cancel a prior conveyance by the 
ward, need not join the ward as a party plaintiff. Ben- 
nett v. Bennett ....... SSaieae 5 bb Waele ereGiae, al aderb'e siatecare Sars 432, 


Harmless Error. See APPEAL AND Error, 6-8. INSTRUCTIONS, 10-12. 
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Homestead. 
Transfer. 


1. An oral agreement between a son and his parents that, upon 
the death of both the latter, he shall become vested with the 
title of the family homestead in consideration of his carry- 
ing on the business of the parents, and providing them dur- 
ing their lifetime with a home and maintenance, is testa- 
mentary in character, and not in violation of our statute 
upon the subject of homesteads. Teske v. Dittberner...... 167 


2, An agreement like the foregoing is in contravention of the 
letter both of the statute of frauds and of the statute of 
wills, and should be closely scrutinized, so that the trans- 
action may not be made the means of the exercise of undue 
influence or the practice of fraud or other abuses, but, when 
it is fairly and honestly made and substantially performed 
on the part of the son, equity may, under proper circum- 
stances, be successfully resorted to for its enforcement. 
Teske v. Dittberner....... ecm ee ob feat ie enehe weet wees 167 

3. Although specific performance, strictly so called, of such an 
agreement, can not be decreed during the lifetime of ‘the 
parents, yet if the latter have conveyed away the premises in 
violation of the agreement, and the son is without fault, he 
is not, if the grantee have notice of his rights, destitute of 
a present remedy. He may apply to the court for and obtain 
a decree that such grantee hold the legal title subserviently 
to the uses and purposes of the testamentary agreement, and 
that upon the death of the parents and full compliance with 
and performance of the agreement by the complainant, the 
title shall be conveyed to him. Teske v. Dittberner........ 167 


4, Under section 4, chapter 36, Compiled Statutes of Nebraska, 
an executory contract for the sale of the family homestead 
to which the wife is not a party, is invalid, and its non-per- 
formance does not furnish a basis for a recovery of dam- 
ages for the loss of the bargain. Meek vu. Lange.......... 183 


5. Homesteads of married persons can not be conveyed or in- 
cumbered, unless by an instrument executed and acknowl- 
edged by both husband and wife. Rawles.v. Reichenbach... 29 


6. Where a husband and wife are occupying premises as a 
homestead under a contract of purchase, the contract can 
not be assigned, except hy an instrument executed and ac- 
knowledged by both. Rawles v. Reichenbach......cccccees 29 


7, Evidence held sufficient to show the homestead character of 
the premises at the time of the assignment of the contract. 
Rawles v. Reichenbach.....cceeee Beane ea eiicte oseid eteites annie erete . 29 


‘Husband and Wife. See FRAUDULENT CoNVEYANCES, 1. Home 
STEAD. 
Action for wrongful death of husband. See Drata. 
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Husband and Wife—coneludedd. 
Action by Wife for Personal Injuries. 

1. A petition by a married woman in an action for damages for 
a personal injury, which does not allege that she is or has 
been or anticipated being the owner of any separate estate 
or property, or engaged in any trade, business or service, or 
the performance of any duties except those pertaining to her 
husband’s household, does not entitle her to recover dam- 
ages on account either of loss of earnings already incurred, 
or of her diminished capacity to earn money as the result of 
the injury. Central City v. Engle... cc cece cn ec ceccenceoncs 885 


Necessaries Furnished Family. Wife’s Liability. 

2. When a husband is actually a part of the family, living 
with it as such, and is temporarily helpless and incapaci- 
tated by illness, his maintenance and support, including 
necessary medical attendance, comes fairly within the rule 
of the statute which makes the wife liable as surety for 
necessaries furnished the family. Leake v. Lucas......... 359 


8. The husband, while living with his wife, is part of the 
family, and medical attendance of which he stands in need 
is a family necessity, within the meaning of section 1, chap- 
ter 58, of our Compiled Statutes. Leake v. Lucas (on re- 
Hearing)» cicccis ce edae Sse Wiese a vhs Seecace's siete Bieta a wie war sie 865 


4. In case where the husband and family, including the wife, 
remove to a sister state, and no judgment can be obtained 
against him in this state, the obtaining of a judgment 
against him in the courts where he resides, causing an exe- 
cution to issue thereon, and having it returned unsatisfied, 
is a sufficient compliance with the provisions of section 
1, chapter 53, of the Compiled Statutes, to sustain an action 
against the wife to recover for such medical attendance. 
DiOCQNCO V3. EU COS ania a sas ies we eaye a 6 SS a in 'W Wire a Ye pore uheb-w'iosa ele Oe 359 


5. Where medical attendance is furnished the husband under 
the circumstances, and while the family are residing in this 
state, and the family afterward removed to a sister state, a 
judgment against the husband in the state to which he has 
removed, and the return of an execution unsatisfied, is a 
sufficient compliance with our statute to entitle the creditor 
to proceed agdinst the wife for the collection of his demand. 
Leake v. Lucas (on rehearing)...........0066 nierareieeayayaceelns 365 


Tilegitimate Children. See BAsTarpy. 


Incest. 

1. An instruction informing the jury that the prosecutrix, “who 
had, under physical and moral coercion, maintained incestu- 
ous relations with defendant, was not an accomplice, held 
to state a sound and relevant proposition. Schwartz v. State, 197 
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Incest—concluded. i 
2. Evidence held sufficient to sustain verdict of conviction. 
Schwarte v. State.........eces sla Nei are aielgine, ofS eNGaE eh ase iend stguauasieiesé 


Indemnity. See Mortcaces, 7. PRINCIPAL AND Surety, 10. 


Indictment and Information. See RECEIVING STOLEN Goons. 
1. The word “feloniously” can serve no practical purpose in 
an information charging all the essential elements of a 
felony. Richards v. State....... iss & align teosbhe-loprs0.l6-ieceaveeuataveceraie ei 


2. It was thought in ancient times to be a wholesome rule to 
require the pleader to show by the use of the word “feloni- 
ously,” as an appellative term, the grade of the offense 
charged, but the reason for the rule and the rule itself have 

_ ceased to exist. Richards v. State... ..ceccccceeee a caireesociehe 


Information. See INDICTMENT AND INFORMATION, 


Injunction, 
To restrain abutting owners from appropriating land in 
streets. See MUNICIPAL CorPoraTions, 14. 
Use cf church property. See ReLicious Societies, 2, 3. 


1. An independent action for an injunction in aid of a cause 
already pending, is not maintainable where adequate relief 
may be had by motion in the original cause. Carson v. 
SAONGEN wrrccsccvces socccccvccvees wields eiecereteesore ole eS ieveterere é 


2. Where a motion to dissolve an injunction is based on affi- 
davits and copies of court records, the plaintiff is entitled 
to file counter-affidavits, and to a reasonable time to investi- 
gate the facts set out in the affidavits of his adversary, and 
to prepare and file such counter-affidavits. Armstrong v. 
SUC ONC Y a ain ein 655 ero he-0 bios Bia DS Fae: Tesin ord aT SIR oie: Ravages Wein face ieieew recuse’ 


3. In an action to restrain the sale of a negotiable promissory 
note, so as to cut off defenses thereto by way of counter- 
claim or recoupment, the amount of recoupment or counter- 
claim may, at the option of the plaintiff, be ascertained. 
Larabee v. Given...... A Se Ie OE Ce Lie eae eRe 


In Pari Delicto. See Fravun. 


Insanity. 
Mental weakness of grantor in deed. See Drens, 
Moral insanity as criminal defense. See CrimiInan Law AND 


PROCEDURE, 6. 
Insolvency. See BANKS AND BANKING. 


Instructions. See Contracts, 2. INcEST. Larceny. Maxicious 
PROSECUTION, 12, 18. MuNiciraL CorporaTIons, 5. NEGLI- 
GENCE, 5-8. 
Applicability to Pleadings and Evidence. 
Applicability to pleadings. See Facrors, 3. 
1. Where plaintiff’s evidence, if believed, warrants an instruc- 
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Instructions—cont inued. 
tion as to the effect of “sudden and unexpected danger,” it 
is not error to give such instruction in proper terms. Union 
PoR. CO. 0. RURACKQ. 664 cei 0k Ca he eRe OS es OE eT OS 621 


2. When it is shown that a person is affected by a serious con- 
stitutional disease or a tendency thereto, it is error to sub- 
mit to the jury the question of his expectancy of life, in 
the absence of any evidence hearing upou that question. 
City of Central City v. Engle... cc ccc ccc ccc etc ecneceeuers 885 


38. An instruction which assumes to tell the jury under what 
circumstances two of the defendants will be bound by the 
terms of a lease is erroneous, if it ignores a material condi- 
tion which has been testified to by both defendants. Suther- 
land 0: HOUMGY 6.0 eee ets csiced cba oe ewiede cus ebeckes oats 9 


4. In a suit for damages the giving of an instruction which, in 
substance, informs the jury that if from the evidence they 
find for the plaintiff they will fix his damages at such sum, 
within the amount claimed, which is $2,500, as they think he 
has sustained by reason of the facts alleged in his petition, 
and which thus eliminates the consideration of the evidence 
in fixing the amount of recovery, is reversible error. 
Hoover v. Haynes........2024- eed bchedees evel stauaie Jedadearres DOE 


5. Not error to refuse to charge that attempting voluntarily 
to cross in front of a train on the assumption that its speed 
was no greater than a city ordinance allowed, was negli- 
gence, where there was no evidence of plaintiff’s acting on 
such assumption. Union P. R. Co. v. Rueicka.........6.4. 621 


Assumption of Facts. 
6. Where the pleadings raise an issue of fact, and under the 
evidence but one finding can be justified, it is not error for 
the trial court to assume the existence of the fact so estab- 
lished, and instruct the jury accordingly. First Nat. Bank 
of David City v. Sargeant... ..cssccecenes eae esecececsceas 594 


Common Knowledge of Jurors. 

7. An instruction authorizing the jury, in arriving at a ver- 
dict, to bring to bear their own knowledge, observation and 
experience in the business affairs of life, is erroneous, 
when not limited to such knowledge, observation and ex- 
perience as they share in common with men generally. 
Chicago, B. & Q. R. Co. v. Krayenbuhl.....ccseeceee waves 889 


Construction. 
8. If the instructions, when considered .together, fairly and 
clearly state the law of the case, they furnish no ground 
for reversing the judgment. Maynard v. Sigman....... «+. 590 
' 9. An instruction that a defendant who had admitted execution 
of the note sued on had the burden of proving “the ma- 


952 
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Instructions—continued. 


terial allegations” of the answer in which he set up an 
affirmative defense, without stating the issues raised upon 
such answer, held without prejudice where the allegations 
therein were few in number, plain, and simply expressed, 
and all material, and another instruction, stating the rules 
of law applicable to the defendant’s case, set forth what he 
must establish substantially to the same effect as the facts 
Pleaded. Murray 0. Burd. ..ccccccccucccsvcccevceccntcuse 


Harmless and Prejudicial Error. 


See Instructions, 14, 21, 22. 


10. 


11. 


12. 


18. 


14. 


15. 


Where, from the nature of the verdict, it is apparent that 
the jury found there was no breach of contract, whatever 
error there may be in an instruction as to the measure of 
damages for a breach of such contract, is error without 
prejudice, as to the party claiming such damages. Lomax 
Ds HOLOUNE 686-8, a Wace eid ate ecbve woes ete Cle Aneta aOR BLED eae wea dws 
Where the measure of damages is fixed, an incidental men- 
tion in the instructions of a penalty for failure to give 
signals, is not prejudical error. Union P. R. Co. v. Ruzicka, 
Where it appears from the nature of a verdict that the jury 
must have found in favor of one party.on a certain point, 
ordinarily an erroneous instruction as to such point, is error 
without prejudice, as to such party; but where the case is 
submitted on an erroneous theory, and matters are sub- 
mitted to the jury which are exclusively for the court, 
and the verdict does not necessarily imply a finding on such 
point for such party, an erroneous instruction thereon will 
be held to be prejudicial error. Hinman v. F. OC. Austin 
MPO, QO 5. cd sinits wisiosere cee teed ein bres cele ge ble ges ecoseze Bia hulla ea Ore ey raiesela S56 
Intimation as to Amount of Recovery. 
An instruction relative to the damages to be awarded the 
plaintiff, if any, closed with the statement that they should 
not exceed-a specific amount, naming the amount claimed 
in the petition. Held, That the practice of thus referring 
to the amount claimed, should be discountenanced. Chi- 
cago, B. & Q. R. Co. v. Krayenbuhl......... Sd ibyaid eetaneere wre 
Issues and Theories. 
It is the duty of the trial court to state to the jury the issues 
which they are to find. Reference to the pleadings instead 
of statement of the issues directly, is a reprehensible prac- 
tice and may be ground for reversal, unless, under the cir- 
cumstances, the error appears to have been without preju- 
dice. Murray v. Burd... .ecceeses eeteaetere weve peeeeeeeeees 
Instructions of the court in stating the substance of the 
pleadings and the issues of fact to the jury examined, and 
found the issues were submitted fairly to both parties, and 
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Instructions—concluded. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


that no error was committed by such instructions. First 
Nat. Bank of David City v. Saryeant...cc cc ccc cccccevcues 


A party io an action is entitled to have the jury instructed 
with reference to his theory of the case, when the pleadings 
present the theory as an issue, and it is supported by com- 
petent evidence. Chicago, R. I. & P. R. Co. v. Buckstaff.... 


Preponderance of Evidence. 
It is not error to instruct that the party having the burden 
of proof must establish his case by a “fair preponderance” 
of the evidence. Murray v. Burd..... er eee eee 


Reasonable Douwbdt. 
An instruction which in substance informs the jury that 
they can not convict unless all the material averments of 
the information are established by the evidence beyond a 
reasonable doubt, does not, by implication, authorize a con- 
viction without presumption or proof of defendant’s sanity. 
Schwart2 v, State. .cccccccccccccccccccvces Sielavalovan wieteceuaterat Sue 


The giving of an instruction defining a reasonable doubt, 
such instruction being identical in substance with those 
considered in Willis v. State, 43 Nebr., 102, and Nightingale 
v. State, 62 Nebr., 371, held not to be reversible error. 


Schwart2 V. State... ccccaccccnccccccccvcvcveccrceseseeees 
Repetitions. 

It is not error to refuse cumulative instructions. Union 

P. R. Co. V. Ruzicka. ....cccccccaees afbiaialele wiased-evee erase tans E 


Sufficiency. Material Allegations. Request. 
To instruct the jury that all material allegations of plain- 
tiff’s petition must be established by a preponderance of the 
evidence, is erroneous where material allegations are ad- 
mitted, but prejudice will not be presumed where it is 
hardly possible the jury were misled. O'Donnell v. Chicago, 
RB. 1. E&P. R. CO... cc cc ccc cece ccc eee ene StalaiiS Siaecere oie oats 


To instruct the jury that all material allegations must be 
proved, without indicating what they are, is error; but to 
be available to the losing party, a more specific instruction 
must have been requested, or there must have been in the 
case a distinct failure of justice. O’Donnell v. Chicago, R. 
Ty O° Po Ru OO. ewes teaeoh sen sae hee Siaseree eGislarete ésetbakareiaeie’e 
‘Sympathy. 
It is not a valid objection to an insiruction that the mat- 
ters therein stated to the jury for their consideration may 
create sympathy for one of the parties to a suit, when such 
matters are proper for the jury to consider in arriving at a 
verdict. Lomaz v. Holbine......... Sincatete sete sete ee ee eeees 
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Insurance. See ESTOPPEL, 2. 
Bordereau as policy. See Index to Notes. 


1. 


Actions. 
Manual possession of the benefit certificate in case it is in 
force and is a binding contract, is not necessary in order to 
IMaintain an action upon it. National. Aid Ass’n v. 
BEGUN EC? 26.685. 6kie Base oR ROMANS ois Pelee wale salts 378, 


. Evidence in an action on a benefit certificate held insuffi- 


cient to show waiver of time of payment. National Aid 
Ass’n v, Bratcher ...... nb dnareiniteri as acti etaveare Stelios toceierage las 378, 


. Where the full penalty prescribed by statute has been re- 


covered from the Chicago, Burlington & Quincy Railroad 
Company for the unlawful killing of one of its employges 
who is a member of the Voluntary Relief Department of 
such company, the beneficiary named in the certificate of 
such employee can not maintain an action against the 
railroad company on such certificate. Oyster v. Chicago, 


. When it has been sufficiently established by circumstantial 


evidence that a person has suffered injury by reason of fall- 
ing from a dangerous height, it will be presumed, in the ab- 
sence of evidence to the contrary, that the fall was acci- 
dental. Western Travelers’ Accident Ass’n v. Holbrook..... 


. Plaintiff testified that he leaned against the balustrade sur- 


rounding the stairway on the fourth floor of a building, and 
that his next succeeding consciousness was a sense of in- 
tense pain, and a realization that a physician was applying 
stimulants to his nostrils at the landing beneath the balus- 
trade, where he was found with both legs fractured. He had 
no recollection of his flight through space. Evidence held 
sufficient to warrant the inference of an accidental fall 
from the balustrade. Held, further, that the inference of an 
accidental fall is one inference to be drawn from the facts 
proved, which must prevail in the absence of a showing that 
the fall was the result of design or insane impulse. West- 
ern Travelers’ Accident Ass’n v. Holbrook (on rehearing) .. 


Cancelation of Policy. Recovery of Unearned Premium. 


. Under the provisions of section 46, article 2, chapter 43, 


Compiled Statutes, 1899, an insurance company transacting 
business in this state must cancel a policy of insurance 
upon request of the insured, or his legal representative, and 
return to such party or his representatives the net amount 
of premium, after deducting agent’s compensation and the 
customary short-rate premium for the expired term. State 
Ins. Co. v. Farmers’ Mutual Ins. CO... cc ccc cece cence weenes 
After request for cancelation and repayment of unearned 
premium by the party insured, the right of such party to 
the unearned premium becomes absolute, and is subject to 
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Insurance—continued. 


10. 


11. 


12. 


assignment and recovery thereon by the assignee. State 
Ins. Co. v. Farmers’ Mutual Ins. Co 


. Under the provisions of section 46, article 2, chapter 43, 


Compiled Statutes, 1899, providing for repayment of un- 
earned premium upon cancelation of an insurance policy 
by request of the party insured, the commission actually 
paid to the agent or solicitor should first be deducted, and 
the per cent. of the unearned premium should then be com- 
puted on the remainder. State Ins. Co. v. Farmers’ Mutual 
ENS: OG 5. eb. Re aca d decle Gile detaiate Pareteaie aie ela ee iva a whetejeusueTeve4_s 


. Petition held sufficient as against demurrer ore tenus to 


sustain judgment for unearned premiums. State Ins. Co. v. 
Farmers’ Mutual Ins. Co 


Evidence held sufficient to sustain judgment for unearned 
premiums, State Ins. Co. v. Farmers’ Mutual Ins. Co 


A request for cancelation of an insurance policy, and claim 
of unearned premium, takes effect from the time of its re- 
ceipt by the insurer and tender of policy. Farmers’ Mutual 
Ins. Co. v. Phanig INS. CO... .ceeceeeeeeees se eeees 


Where new insurance was taken out before presentation of 
first insurance policy for cancelation, and the first policy 


, contained a clause avoiding it in case of additional insur- 


13. 


14, 


16. 


ance, no recovery can be had of unearned premiums. 
Farmers’ Mutual Ins. Co. v. Phaniz Ins. Co.....eeeee. 


Action to recover unearned premiums under section 42, 
chapter 43, Compiled Statutes; request for cancelation and 
repayment of unearned premium, as to certain policies, re- 
ceived before new insurance was taken; judgment against 
recovery not sustained by evidence. Farmers’ Mutual Ins, 


Co. v. Phenix Ins. Co. (on rehearing) ...........ceeeeeees 
Construction. 
Where an application for a benefit certificate of member- 


ship in a mutual benefit association declares on its face 
that payment of a first assessment and registry fee is-a con- 
dition precedent to membership and to the issuing of the 
certificate, and the by-laws contain the same provision, the 
applicant does not become a member and the certificate is 
not in force until such payments are actually made. WNa- 
tional Aid Ass’n v. Bratcher...ccccccccccccccseccveees 378 


Terms in a benefit certificate of the Burlington Voluntary 
Relief Department of the Chicago, Burlington & Quincy 
Railroad Company, providing that where members of that 
department shall elect to accept the benefits provided by the 
certificate, they must waive all right of action against the 
railroad company for the injury received,—examined, and 
held valid. Oyster v. Chicago, B. € Q. R. Co............ os 


34 


34 


34 
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14 
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16. 


17. 


Delivery of Certificate. 
Where the certificate is not in force and its issuance and 
delivery is refused, possession of it obtained in an action 
of replevin before a justice of the peace, does not satisfy 
the requirements of issuance and delivery, and the rights of 
the holder remain the same as they were before he obtained 
possession of it in that manner. National Aid Ass’n v. 
Bran ere cc crilersees oc) -aiecee ace ge oat sa Sekws See eee 378, 


Proofs of Loss. 
The beneficiary will not be held to a strict and literal com- 
pliance with the provisions of an accident insurance policy 
with reference to final proofs of the extent and duration of 
the injury, where a short delay in supplying such proofs has 


been occasioned by circumstances not attributable to his’ 


own laches or bad faith, and particularly where the insurer 
could easily have enabled the claimant to obviate its objec- 
tions to the sufficiency of the proof. Western Travelers’ 
Accident Ass’n v. Holbrook. ...cccccenees etextictiotanwresa Weyelatete eels 


Intoxicating Liquors. 
When title of liquors shipped passes to purchaser. See Sates, 1. 


L 


Licenses. 
Whether a city council which has by order granted a license 
to an applicant to sell intoxicating liquors, no formal license 
having been issued, can at an adjourned meeting some two 
weeks later reconsider their action granting such license 
and reject the application, without notice to the applicant, 
quere. State v. City of AliGnce...... cc cen cece eee nce cees 


. It is within the absolute discretion of the licensing authori- 


ties to refuse a license to sell liquors to all applicants there- 
for in any county or municipality of the state. State v. 
City Of ALUANCE....recccccecsarernccsnees seveeseaecunees 


. Where the traffic is licensed and regulated in pursuance of 


the law regulating the sale of intoxicating liquors, and ordi- 
nances of the municipalities of the state, those authorized 
to grant a license to such as apply therefor, in passing on 
an application, act in a quasi-judicial capacity; and from 
the action taken thereon an appeal lies to the district court 
by any party interested in such application. State v. City 
OL AUC CO > sca jain ion tain wise W060i a0 wh vaces eu aip's 6 kcal 4 Wane aha oN UG aioe 


. Authorities authorized to grant licenses to sell intoxicating 


liquors, in passing on applications for license, can exercise 
only a legal discretion, and have not a right to exercise 
arbitrary and capricious discretionary power regarding such 
applications. State v. City of Alliancé....... ccc cece cee n es 


. Held, in the case at bar, that the relators are entitled to a 
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Intoxicating Liquors—concluded. 
writ of mandamus to correct an abuse of arbitrary exercise 
of authority. State v. City of Alliance....... o Riarete evesesenavate.6 
Sales. 
6. The selling of liquor without license, forbidden by section 
11, chapter 50, Compiled Statutes, is the transfer and dis- 
posal of the liquor itself. Harding v. State............5- 
7. The place of such sale is that where the control of the liquor 
involved actually passes from the seller to the buyer. Hard- 
ing V. State... cc ccccccccccccuce sieves Widia vere eee ees ene eels OCLs 


Irrigation. See WATERS AND WATERCOURSES. 
Islands. See BouNDARIES.. 


Issues. . . : 

Amendment of pleading, as change of issues. See APPEAL AND 
Error, 1. JUSTICES OF THE PEACE, 1. 

On appeal from order allowing or rejecting claims. See 
HEXXECUTORS AND ADMINISTRATORS, 4. 


Joinder. See Acrion. 
Misjoinder of causes of actién. See Divorce ann ALtmony, 1. 


Joint Contract. 
Judgment on. See Contracts, 1, 2. 
Judges. See County Jupces. Courts. JUSTICES OF THE PEACE. 
Power of district judge as examining magistrate. See Crim- 
INAL LAW AND Procepurg, 11. F 
Action by county judge to recover for additional duties im- 
posed by the legislature in the appointment of judges and 
clerks of election, but for which they had provided no addi- 
tional compensation. Held, no recovery could be had. Nuck- 
olls County v. Peebler...... aieiej saree ata sas bie wiasesSersiths urateistaverans 
Judgment. See EXECUTORS AND ADMINISTRATORS, 7, 8. INTOXICAT- 
Inc Liquors, 3. MUNICIPAL CoRPORATIONS, 9. RELIGIOUS 
SocrerTiEs. 
Effect of reversal of judgment the basis of a creditors’ bill. 
See CREDITORS’ BILL. 
Findings against part. of defendants. See Contracts, 1, 2. 
Foreign judgment against husband as basis for action against 
wife for family necessaries. See HUSBAND AND WIFr, 4, 5. 


Collateral Attack. 

1. When the jurisdiction of the district court is invoked, either 
by an action at law, or a suit in equity, its judgment or de- 
cree can not be successfully assailed for want of jurisdic- 
tion, on the ground that an issue triable to a jury, was tried 
to the court. Bannard v. DUNCAN... ccccccccccessensececes 

Conclusiveness of Adjudication. Premises Concluded. 

2. Where a judgment is necessarily based on certain premises, 

such premises are equally conclusive, in a subsequent action 
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Judgment—concluded. 


10. 


11. 


between the same parties, as the judgment itself. Shelby 
UV. CTEIGHTON .orcccccccsacnancecace se asayacauelecs a iare: shales eras sais 


Dormant Judgment. 


. Section 482 of the Code of Civil Procedure, which provides 


when a judgment shall become dormant and cease to operate 

as a lien on the real estate of the judgment debtor, does not 

apply to a decree for the sale of specific real property. 

Herbage v. Ferree a eteg ala avisna cing saa leng tear era ve sade Mla coetese Seveuekeoe-bsehere 
Equitable Relief. 


. Where a bill of exceptions has been duly settled, allowed and 


filed with the clerk, a new trial will not be granted in an 
action at law upon a petition in equity, where it is not made 
to appear that the lost bill can not be supplied as other lost 
records. City of Lincoln v. Bell... cc cece cece een eces See ace Sis 


. Whether a court of equity will grant a new trial in an action 


at law on account of the loss of a bill of exceptions duly set- 
tled, allowed and filed with the clerk, qu@re, City of Lin- 
COUN. Ds, BB OU 520 aia Sie ina 5 a age sick ewishs casa eae ease eters er acea te Scare ae 


. A petition in equity for a new trial, because of the loss of 


bill of exceptions in an action at law, was adjudged bad on 

demurrer. City of Lincoln U, Bell... ccc ee cece een e eee naes 

Evidence held sufficient to sustain the trial court in dismiss- 

ing a petition in equity for a new trial because of the loss 

of the bill of exceptions. City of Lincoln v. Bell... ...... 
Lien, 


. The lien of a judgment obtained against a vendor who has 


given a bond for a deed, attaches only to the purchase 
money remaining unpaid and due to the vendor. First 
Nat. Bank of Falls City v. HAQar. ccc ccc enc cence nee r nance 


Opening or Vacating. 


. A district court has no jurisdiction to vacate its own judg- 


ment in a cause after the term at which such judgment was 
rendered except by petition in equity, or in accordance with 
the provisions of section 602 of the Code of Civil Procedure. 
Sherman County V0. Nichols... .ceccccccccccccccccscucsence 
Pleading Judgment. 
The judgment of a court of general jurisdiction, is presumed 
to be regular and valid. Hence, in pleading such a judg- 
ment, it is enough to allege its rendition, the court by which 
it was rendered, and, if not a court of whose jurisdiction 
judicial notice is taken, that it is one of general juris- 
diction, without setting forth in detail the facts whereby 
jurisdiction’ was acquired in the particular case. Bennett 
D BORNELE: carvers se ities wil ape ied alee. on paige Sa levadee he eacge Setets 432, 
Section 127, Code of Civil Procedure, applies only to courts 
or tribunals of special jurisdiction. Bennett v. Bennett. .432, 
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Judicial Notice. See HEvmpENCE, 5. 


Jurisdiction, See Courts. 
Preliminary hearing of persons charged with crime. See Crim- 
INAL LAW AND PROCEDURE, 11. 
Want of, as ground for collateral attack. See Jupament, 1. 
Jury. 


Review of questions not presented to trial court. See APPEAL 
AND Error, 14. 


1. That a juror has a good opinion of one of the parties to an 
action, is not a ground for a challenge for cause. Tolles v. 
MOYETS™ Asie biesadin a la ee eceree he teaS ecw alale WEE WA-Se tS Valea eae ee 704 


2. It is not a good ground of challenge for cause under the pro- 
visions of section 665, Code of Civil Procedure, that a juror 
who has been summoned on the regular panel, which has 
deen quashed on a challenge to the array, has again been 
summoned under a special venire at the same term of court; 
nor would the challenge be good had the juror sat in a cause 
tried at the same term of court before the challenge to the 
array was sustained. Randolph v. State.......ceceveceees 520 


3. In an action to restrain the sale of a negotiable promissory 
note, so as to cut off defenses thereto by way of counter- 
claim or recoupment, the amount of recoupment or counter- 
claim may, at the option of the plaintiff, be ascertained; but 
in such case the defendant will, if he demands it, be entitled 
to a trial of the issue of damages by jury. Larabee.v. Given, 701 


Justices of the Peace. 

Harmless error in reversal of justice’s judgment. See AprraL 
AND ERror, 8. 

Appeal. 

1. A. more precise and technically accurate statement of a 
cause of action in the petition, on appeal to the district 
court, than that contained in the bill of particulars, where 
the identity of the cause of action is preserved, does not 
constitute a departure. Massillon Engine & Thresher Co. 
V. POULY ..ccccveneee wracbren aye iereta a eile, eras -euacebiere/e wielete siabeleca ata ce See 496 

Fees. 

2. The defendant in an action before a justice of the peace 
made a special appearance, which was sustained; another 
summons issued, and was served on the defendant; judg- 
ment was subsequently rendered against the defendant; the 
justice included the proceedings on the special appearance 
in his docket entries in the case; the defendant ordered a 
transcript, in order to perfect an appeal; and the justice 
included therein the proceedings on the special appearance, 
and included the same in the fee charged and received for 
the transcript. Held, that the exaction of fees for that part 


960 INDEX. 


Justices of the Peace—concluded. 
of the transcript pertaining to the special appearance did 
not render the justice liable for the statutory penalty for 
taking illegal fees. Courier Printing & Publishing Co. v. 
DC OS Os osteo ack By ase Geb oS oC kN wc vavsa cal ara Badia: Wa imelatene aa 581 


3. The words, “Surety approved by me this 24th day of July, * 
1899,” followed by the official signature of a justice of the 
peace, indorsed on an appeal bond, are not a certificate; and 
the exaction of a fee therefor, as such, by the justice is il- 
legal. Courier Printing d& Publishing Co. v. Leese......... 581 


4. The words, “filing a petition, bill of particulars, or other 
paper necessary in a cause,;’ in section 11, chapter 28, Com- 
piled Statutes, include an appeal bond. Courier Printing 
& Publishing Co. v. L€CSE.. ccc cee cence nena cenees 581 

5. The penalty provided follows, not only the taking of. greater 
fees by the justice than those specified for services rendered, 
but also the taking of fees for services other than those 
specified in section 11 of chapter 28, Compiled Statutes. 
Courier Printing & Publishing Co. Vv. L€CSC.... cc cccacccens 581 

Pleading. 

6. Technical accuracy in a pleading in justice court, is not 
required; a bill of particulars which apprises the defendant 
of the nature of the plaintiff’s claim, is sufficient. Massillon 
Engine & Thresher Co. v. Prouty........ qlee sa eigiae ete esas 496 


Laches. See REFORMATION OF INSTRUMENTS, 
In suit to set aside administrator’s sale. See Exrcurors AND 
ADMINISTRATORS, 9. 


Landlord and Tenant. 

1. A parol agreement reducing for the future the rent stipu- 
lated in a written lease, is binding after the amount pro- 
vided for in the new agreement has been paid and accepted 
in full during the whole term. Bowman v. Wright........ 661 


2. Making and accepting a new lease during the term of an 
existing one, operates as a surrender and abandonment of 
the prior lease, Bowman V. WTight.......seeseceeserevees 661 

8. In order that a parol agreement to reduce the rent reserved 
in a written lease may have the effect of a surrender of the 
old and substitution of a new lease, there must be a new con- 
sideration. Bowman Vv. Wright 2... ccc ccc ccc ac ec cecneeacas 661 

4, Where the lessee has not covenanted and is not bound to re- 
main in possession for any purpose, continuing in pogses- 
sion at the request of the lessor may be consideration for 
an agreement to reduce the rent. Bowman v. Wright...... 661 

5. Record in an action for rent examined and held that there 
was no material variance between the pleading and proof. 
BOwmMan V. WiQnt wocvccaccccnccscccee saccesececee veeves 666 


INDEX. 


Landowner. 
Duty of owner of dangerous premises. See NeaLicencg, 1. 


Larceny. 


1.:The bringing into this state of goods or property stolen in 
another state, is not larceny. Van Buren v. State 


2. Instruction set out in the opinion authorizing a conviction 
of the crime of larceny, where property has been stolen in 
another state and brought by the thief into this state, held 

: erroneous. Van Buren V. State. ..cccccccccevccccccccceeas 


Law of the Case. See APPEAL AND Error, 24, 25. 
Leases. See LANDLORD AND TENANT. 


Leave of Court. 
Right of guardian to sue without. See GUARDIAN AND Warp, l. 


Licensee. 
Duty of owner of dangerous premises to licensee. See NEGLI- 
GENCE. 


Licenses. See INTOXICATING Liquors, 1-5. 
Liens. See JUDGMENT, 8. MortcAcEs, 14. VENDOR AND VENDER, 4, 5. 
Agister’s lien. See ANIMALS. 


Limitation of Actions. 

Recovery of payments made on void certificates of deposit. See 
BANKS AND BANKING, 2. 

Recovery of tax paid. See TaxaTIoN, 28, 29. 

Right of second mortgagee to demand surplus of sale on fore- 
closure. See MortTeacEs, 9. 

Time to present claims against decedent’s estate. See ExEcu- 
TORS AND ADMINISTRATORS, 1. 


1. Within the meaning of the statute of limitations, a court 
acquires jurisdiction of the person of a defendant by a vol- 
euntary appearance of the latter at the date of such appear- 
ance, and not at the date of a summons previously issued 
but not served. Hotchkiss v. AUKETMAN.....ccesecsesecee 


9. The statute of limitations does not begin to run against 
an action to reform a conveyance by correcting an error or 
omission in the description therein, until the mistake is 
discovered or some occasion has arisen whereby it might 
have been discovered by reasonable diligence. Carter v. 
Leonard .....06. er eee ri ae Re eae Sales a everaierse a4 


3. Suit to set aside purchase by administrator of part of estate 
held barred by her laches, as well as by the statute of limi- 
tations. Shelby v. Creighton...... esa Seheceravosey Sus siwielelwiaveiee were. 
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Lis Pendens. 

Entry on land pendente lite. See ASSISTANCE, WRIT OF. 

1. The purpose of the rule as to lis pendens, is to prevent third 
persons, during the pendency of the litigation, from acquir- 
ing interests in the land which would preclude the court 
from granting the relief sought. Merrill v. Wright........ 794 


2, Hence such rule has no application to independent titles, not 
derived from any of the parties to the suit nor in succession 
to them. Merrill v. Wright... ccc cece ccc cece ec eeeeceeees 794 


8. Section 85, Code of Civil Procedure, does not extend the rule 
so as to include persons acquiring rights or interests in no 
way dependent upon or derived through those of persons 
made parties to the suit. Merrill v. Wright...ccscccceees 794 


Lost Records. 


Loss of bill of exceptions as ground for new trial. See Juna- 
MENT, 4-7, , 


Malicious Prosecution. 
Probable Cause. 
1. Evidence, in an action for malicious prosecution, found 
sufficient to sustain the verdict. Maynard v. Sigman...... 590 


Admissibility of Evidence. 
2. Whether there was probable cause for instituting a criminal 
action, is a question to be determined from a consideration 
of the facts and circumstances of which the defendant had, 
or should have had, knowledge when the prosecution was 
commenced; facts coming to his notice after the trial of the 
case, can not be taken into account. Maynard v. Sigman... 590 


8. In an action for malicious prosecution, where advice of 
counsel is relied upon as a defense, defendant, who was the 
complaining witness in the criminal prosecution, should not 
be allowed to testify that he related all of the circumstances 
to the attorney whose advice he sought, without stating 
what such facts and circumstances were. Perrenoud v. 
ROU, so 16.0ib 6. San ARG casio Goma ae Masala Roe ace faa GELS Siar aresue ate Ne q7 


4. The defendant in such a case should not be permitted to 
testify that he believed the plaintiff guilty of the crime 
with which he charged him, without requiring him to state 
to the jury the facts and circumstances on which he based 
his belief. Perrenoud 0. Helm... cecccccsesavcccccecscese - 7 


Advice of County Attorney. 
5. In an action for malicious prosecution, the defendant may, 
under a general denial, show that in setting the prosecution 
on foot, he acted in good faith, on the advice of the county 
attorney, after having made a full disclosure of all the ma- 
terial circumstances of which he had knowledge. Maynard 
DSU MNO: 64 be 55: 0s hea eto Sie alae Sl ecarireer Oe bie sieiraieacons veaeee 590 
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Malicious Prosecution—continued. 


6. 


10. 


11. 


12. 


13. 


A party who lays all the facts which he knew, or should 
have known, before the county attorney, and acts in good 
faith upon his advice, has probable cause for instituting a 
criminal action, and is, therefore, not liable to an action for 
malicious prosecution. Maynard v. Sigman..... nbtndatienss 
Belief in Guilt of Accused. 
A person who suspects another of having committed an 
offense is bound to verify his suspicions by such inquiry as 
reasonable care and prudence would suggest under the cir- 
cumstances of the particular case, before beginning a prose- 
cution. Bechel v. Pacific Express CO... .. cc cc cece ween teens 


. Such person need not, as a general rule, call upon the person 


suspected to give an explanation, especially where there is 
no reason to believe that such explanation would materially 
alter the opinion produced by information already acquired. 
Bechel v. Pacific EHXpress CO... ccc cece vec s ccs c scene eeeeaee 


Inference from Result of Prosecution. 


. The decision of an examining magistrate in binding over 


to the district court a person accused of felony, is prima- 
facie evidence of probable cause for the prosecution, but is 
not conclusive. Bechel v. Pacific Express CO..... cee eeaee 
The lawfully constituted triers of fact in criminal cases are 
to be regarded as reasonable men; and where they, upon 
consideration of the evidence, find guilt beyond a reasonable 
doubt, it will, in the absence of special circumstances, be 
presumed that there was probable cause for the prosecution. 
Maynard v. Sigman ....... 6 alietet ens i oisd ia ih BNsLovesena ata oa 6 Wigcaya ore re es 


The presumption of probable cause arising from conviction 
is a disputable presumption, and may be overcome by evi- 
dence which destroys the natural probative force of the ver- 
dict or finding upon which the sentence is based. Maynard 
v. Sigman ..... Bibi: oield o eae e~ seee, aeele Scale shavers eS dare el wie wih a asesend 
Instructions. 
Where there is some competent evidence tending to show 
that the attorney consulted by the defendant was not un- 
biased and unprejudiced in the matter, and that defendant 
when he sought such advice knew of that fact, the plaintiff 
is entitled to have the jury properly instructed on that ques- 
tion, and it is error for the trial court to refuse to give 
such an instruction. Perrenoud v. Helm......cccscccenune 
In an action grounded on an alleged malicious prosecution 
it is not error to give an instruction defining probable cause 
in connection with other instructions in which the jury 
are told what facts, if established by the evidence in the 
particular case, would or would not constitute probable 
cause. Maynard v. Sigman. ..cccsccccvccccccccccceccenece 
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Malicious Prosecution—concluded. 
Questions for Court. 

14. In an action to recover damages for malicious prosecution 
when the facts are not in dispute, the question of probable 
cause is a question of law for the determination of the 
court. Maynard v. StQMman... ccc cee ccc cece ence eens 

15. In an action for malicious prosecution where there is suffi- 
cient in undisputed evidence to show probible cause, the 
trial court should direct a verdict for the defendant. Bechel 


VM. Pacific EBUPTESS CO... cceascvccccccccncnccccussece Bn aia 
Mandamus. 
To compel granting of liquor license. See INroxicaTiIne LIQ- 
vuors, 5. 


To compel reassessment of property for taxation. See Tax- 
ATION, 16, 17, 25. 


Married Women. See HUSBAND aND WIFE. 


Master and Servant. See Work AaNp Lapor. 

Act regulating hours of service. See ConsTITUTIONAL Law, 
1, 2. Staturss, 1, 15. 

1. A servant assumes the ordinary risks and dangers of the 
employment upon which he enters, so far as they are known 
to him, and so far as they would have been known to one 
of his age, experience and capacity by the use of ordinary 
care; and he is bound to take notice of the ordinary opera- 
tion of familiar laws of gravitation, and he assumes the 
risks necessarily incident thereto. Fremont Brewing Co. 
Vis TA ONSON: sreicicnice des ocoyS,. is sapielele Doles Bese besa Me Bonk fo cals eres 

2. Evidence in an action for injuries to an employee, held to 
sustain finding of negligence in foreman. Fremont Brewing 
COMVR HONS ON: oi eres eicie Sse Bk he il SEAR aT lea Oba we be Ca 


Mental Suffering. See Damacres 4. Divorce aND ALIMONY, 2. 
Merger. See Estates. Morteacss, 15-17. 
Mistake. See LIMITATION or ACTIONS, 2. 


Money’ Received. 
Evidence held sufficient to sustain a judgment against defend- 
ant for money had and received. McDermott v. Manley.... 


Mortgages. See CuatTret Morteaces, EXECUTION. PRINCIPAL AND 
Surety, 10. Subrogation, 2. 
Conditions in mortgage affecting negotiability of note. See 
BILLS AND NOTEs, 6-8. 
Dormancy of decree of foreclosure. See JupaMENT, 3. 
Absolute Deed as Mortgage. 
1. A deed absolute in form will be treated as a mortgage when 
it is given to secure payment of a debt, although the parties 


590 


826 
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Mortgages—continued., 
may have agreed that upon default of payment the deed 
should become absolute. First Nat. Bank of David City v. 
Sargeant ...cccccecee ccveces ein teva Apso éiaca veld aiietnces a%e siarese ehaers 594 


. Assignment. 
2, A real estate mortgage given to secure a negotiable note, is a 
mere incident to the debt and is transferred by a transfer 
of the note. Consterdine v. MOOre.......cccccccecvceceese 296 
Northern Counties Investment Trust v. Edgar........ wees. 308 


3. One who purchases a note and takes the mortgage and as- 
signment thereof with the note, is chargeable with notice of 


the contents of the papers. Garnett v. Meyers......ceceees 287 
Consterdine 0. MOOre ... ccc ccc ccc ceccccee coeteteneeneueee 296 
Northern Counties Investment Trust v. Edgar............+ 303 


4, An assignment of a real estate mortgage, securing a nego- 
tiable promissory note, to the indorsee of such note is an 
instrument affecting the title to real estate within the pur- 
view and meaning of sections 16 and 46 of chapter 73 of the 
Compiled Statutes. Ames v. Miller....sccceeeenes ea. dese 204 


Construction. 

5. A note and mortgage executed and delivered together as one 
transaction, will be construed together. Provisions in the 
mortgage affecting the indebtedness itself will be construed . 
with the note. Consterdine v. Moore........ sbnhedaeea tees 296 
Northern Counties Investment Trust v. Hdgar....s..seeees 303 


-6. A note, and mortgage securing it, made contemporaneously, 
are to be construed together as to all persons chargeable 
with notice of their contents and their relation to each 


other. Garnet! v. Meyers... cece cece cece eee cen eee neeees 280 
Bradbury V. Dion co ccccccccccccccccvcccceceae svvenevncs 300 
POCHin V. CUMMINGS 2.2. c ccc ccc cr cece cee sence enesenenee 300 
Northern Counties Investment Trust v. Edgar......u veces 301 


7, Where no intention so to limit it can be deduced from the 
face of the instrument or the circumstances of its execution, 
the security of a decd, absolute in form, given to indemnify 
sureties, is not limited to the formal money consideration 
recited, but extends to the full amount for which the sureties 
ultimately prove to be liable. Harlan County v. Whitney... 105 


Distribution of Surplus. 

8. On foreclosure of a first mortgage a second mortgagee was 
made a party and served by publication only. She did not 
appear in the action, and the decree barred her equity. of 
redemption. On a sale under the decree there remained a 
surplus after paying the costs and the amount found due on 
the first mortgage. Held, following Moss v. Robertson, 56 
Nebr., 744, that the lien of the second mortgage was trans- 
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Mortgages—continued. 


ferred from the land to the surplus, and that the holder of 
the second mortgage was entitled to such surplus as against 
the owner of the equity of redemption. Robertson v. Brooks, 
Under the facts above stated, while the second mortgagee 
had a lien on the surplus, her right to demand possession 
thereof did not accrue until her mortgage was foreclosed and 
the amount due thereon judicially determined, and the stat- 
ute of limitations would not commence to run in favor of 
those who had wrongfully converted the fund until such 
foreclosure was had. Robertson v. BrooOKkS...ccessecesesces 


Foreclosure. 


See EXEcurrmon. 
10. A prima-facie showing that no proceedings at law have been 


11. 


12. 


13. 


had for recovery of the mortgage-debt, is sufficient where 
no evidence is adduced to the contrary. Harlan County v. 
Whitney ..acccccne sevens Batley ereere ie we a Aus ob sortaiietning feted 
A plaintiff in proceedings to foreclose a mortgage which has 
passed through several hands, must make prima-facie proof 
that no proceedings at law have been had by any of the suc- 
cessive holders of the lien who could have maintained them, 
if defendant’s answer puts the statutory allegation in issue. 
Carter v. LEONATH wivccccecccccavccecs cosneececensscecers 
Evidence held sufficient to sustain defense of payment in an 
action to foreclose a mortgage. Harrison Nat. Bank v. 
AUSTIN wececeeee er ee since hie ave ath: eo etere reve Lalleveie, as essere to. wath Astehs 


‘Evidence held sufficient to sustain a decree finding a first 


lien of mortgage, after allowing all just credits. Gadsden 
Vio 0 ORNSGOW a oc sin sivin es sie aie ein 0.651 Wied araidid Say 08 lo. Sitar Sle, Meee es 


Lien. 


See Morreacss, 18. , 
14. It seems that where the agent of a prior lien-holder falsely, 


but without the knowledge of his principal, represents that 
the lien is satisfied, whereby another is induced to loan 
money upon mortgage on the property, the result is only to 
postpone such prior lien to the mortgage, not to extinguish 
it; and hence if the mortgagee acquires the property by 
foreclosure, paying less than the amount of the mortgage 
debt, his remedy on discovering that the prior lien remains 
unpaid is to foreclose as to such lien, setting up the facts by 
reason whereof it should be postponed, or to compel the 
holder thereof to redeem from the mortgage, and not to en- 
join all assertion of the lien and cut it off entirely. Phila- 
delphia Morigage & Trust Co. v. City of Omaha............ 


Merger. 


See EsTaTes. VENDOR AND VENDEE, 3. 
15. Ordinarily, when one having a mortgage on real estate be- 
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Mortgages—concluded. : ; 
comes the owner of the fee, the former cslate is merged in 
the latter. Ames v. Miller....... S mageee See sreerevevese Natwest 204 


16. Where one having a mortgage on real estate becomes the 
owner of the fee, his intention, either express, implied or in- 
ferred that the two estates remain separate and distinct, 
will prevail over rule of merger. Ames v. Miller........... 204 


17. Under the facts and circumstances as disclosed by the record 
in this action, held, that the mortgage and legal estate had 
merged into one while held by the grantor of appellee, and 
that appellee, as a bona-fide purchaser, obtained title to the 
property divested of the lien of the mortgage held by appel- 
lant as assignee, who had failed and neglected to have re- 
corded his assignment of such mortgage. Ames v. Miller.. 204 


Release. Reinstatement. 

18. A formal release of a mortgage executed by the mortgagee 
extinguishes the lien of the mortgage, whether the same is 
fully paid or not. If the release is made through inadver- 
tence or mistake, the lien of the mortgage may be reinstated 
by proper proceedings taken therefor. Gadsden v. Johnson, 447 

Validity. 

19. A mortgage given by a county treasurer to indemnify the 
sureties on his official bond is not illegal or void because at 
the time it was given the grantor was suspected of embez- 
zling public funds, and the mortgage was given to protect 
the sureties in case a defalcation should ensue. Harian 
County v. Whitney........ a Patacan sa: aca dravenGyai elace -lavers/ary'a basctuiieiee 105 


Motions. See APPEAL AND Hrror, 11. NEw TRiA.. 
Failure to rule on motion. See APPEAL AND Error, 23. 
Relief by, as bar to action for injunction. See Inyuncrion, 1. 
Relief by, as bar to action for penalties. See SHERIF¥S, Con- 
STABLES AND CORONERS, 2. 
To dissolve injunction. See INJUNCTION, 2. 


Municipal Corporations. See Esroppet, 1. 
Taxation of railroad property. See Taxation, 18,,30, 34. 


Actions: Pleading. 

1. A petition in an action to enforce against a public corpora- 
tion a purely statutory obligation, is demurrable, unless it 
states all the facts necessary to' make the alleged liability 
complete. And in such cases, the party must bring himself 
within the terms of a statutory proviso. Town of Clear- 
water v. Town Of Garfield .icccecvecsevcescecs Sais Gel Bcciaererse OOF 


Defects in Sidewalks. 
2. The duty devolving on cities and villages to keep streets 
and sidewalks reasonably safe and fit for travel, applies to 
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Municipal Corporations—continued. 


10. 


1, 


defects iin construction as well as neglect to repair, and the 
safety required extends to travel by night as well as by day. 
Village of Plainview v. Mendelson... ...cccceccccaccecuvceee 


. Where a sidewalk is built or suffered to remain on a part of 


the street only, its ends or termini must be so graduated to 


the natural level of the street as to permit. pedestrians to. 


safely pass from it to the street. Village of Ponca v. Craw- 
ford, 23 Nebr., 662, 666, followed. - Village of Plainview v. 
TL ONGOLSOM: os scoie i a:8 Gebine: ain Ore a eae WOR: alate Weiwie ne cee Woe ee ove 


. When facts relied upon to prove negligence are undisputed, 


but are of such a character that different minds might rea- 
sonably draw different conclusions from them, the question 
of negligence should be submitted to a jury for its deter- 
mination. Village of Plainview v. Mendelson.......s.eeeee 


. Instructions as to care of stréets examined and approved. 


Village of Plainview v. Mendelson. .....ccceusccncccescacce 
Ordinances. 


. Proof of adoption of an ordinance of a city, is indispensable 


where objection is made on that ground. Union P. R. Co. v. 
RUA CHG vis:sic sess sore. Carnie Vice ele is Oe ws aiesar eihce, oo Zeelsheececacesh, « 


Taxation. Assessment. Notice. 


. The notice required by subdivision 7, section 52, article 2, 


chapter 14, Compiled Statutes, 1899, is jurisdictional, and 
equalization and levy made without such notice is void. 
Cook V. GAGE COWNLY. ..ccrccccccnccececsvaceeecrececnenes 


Vacation of Streets. 


. Where ia village board, acting by virtue of subdivision 27, 


section 69, chapter 14, article 1, Compiled Statutes, vacates 
a street, avenue, alley or lane, the land within such street or 


85 


85 


85 


85 


. 621 
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alley reverts to the owners of the adjacent real estate, one- . 


half on each side thereof. ‘ Village of Bellevue v. Bellevue 
TMproveMent CO. wccenccuee cavecereccssee coneceasescnees 


. Where a village board, acting under the provisions of subdi- 


vision 28, section 69, chapter 14, article 1, Compiled Statutes, 
annuls, vacates or discontinues any street or alley, and by 
ordinance declares such ‘vacation to be expedient for the 
public good, and all the provisions of the statute are ob- 
served, such action by the board has all the force and effect 
of a judgment. Village of Bellevue v. Bellevue Improve- 
MONE: CO cs,is ocd basin Noa le oe ERTS ore Sha ON ARE a en eis 
Only such irregularities as are jurisdictional in their nature, 
will render proceedings by a village board in vacating streets 
and alleys void. Village of Bellevue v. Bellevue Improve- 
MONE OOo sivecsin&.febeca aes hts asta Guarlaue ae eee awe? arace Rete ae ee aieca eheee 
That vacation proceedings are had by a village board at the 
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12. 


13. 


14. 


15. 


instance and request, and primarily for the benefit, of cer- 
tain owners whose property would be benefited by such vaca- 
tion, is not ground for declaring the vacation ordinance void. 
Village of Bellevue v. Bellevue Improvement CO.....e.se0 ' 52 
That certain abutting property owners affected by the vaca- 
tion of streets and alleys, who have acquiesced in such vaca- 
tion, were not given notice of the proposed vacation, is not 
ground for holding the ordinance vacating the streets void. 
Village of Bellevue v. Bellevue Improvement Co..... Sieatecavace 52 
Where the legislature has vested in a subordinate board dis- 
cretionary power to vacate streets and alleys of a village, the 
courts will not ordinarily look into the motives influencing 
such board in doing a discretionary act. Village of Bellevue 

v. Bellevue Improvement CO. .... ce cccccccvcnccacvccacenes 52 
Injunction will not lie to restrain owners of property abut- 
ting upon streets from appropriating the land within such , 
streets, who, in doing so, are acting upon the faith of an 
ordinance presumably valid, passed by the village board 
under the provisions of subdivision 28, section 69, chapter 

14, article 1, Compiled Statutes. Village of Bellevue v. 
Bellevue Improvement Co. .....cceccccecccecacs ieediireseatens, “DZ 
Petition examined, and held not to state facts sufficient to en- 
title plaintiff to any relief by injunction to restrain ob- 
struction of streets. Village of Bellevue v. Bellevue Im- 
DOVEMENE CO. .icccccccecccccecccecvcecucesvcesucusucecs 52 


Necessaries. 
Liability of wife for medical attendance furnished husband. 


See HusBAND AND WIFE. 


Negligence. See ANIMALS, 1. 
Accident at crossing. See Ratroaps. 
Injury from defective sidewalk. See Municipan Corpors- 


TIONS, 4. 


Injury to infant -licensee or trespasser. See Rariroaps, 6, 7. 
Of foreman. See MASTER AND SERVANT, 2. 
Of passenger. See CARRIERS. 


1. 


Dangerous Premises Attractive to Children. 
When the owner of dangerous premises knows or has good 
reason to believe that children, so young as to be ignorant of 
the danger, will resort to such premises, he is bound to take 
such precaution to keep them from such premises, or to pro- 
tect them from injuries likely to result from the dangerous 
condition of the premises, while there, as a man of ordinary 
care and prudence, under like circumstances, would take; 
approving Atchison & N. R. Co. v. Bailey, 11 Nebr., 332, 336. 
In such cases, in the determination of the question of negli- 
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Negligence—continued. 


gence, regard must be had to the character and location of 
the premises, the purpose for which they are used, the prob- 
ability of injury therefrom, the precautions necessary to 
prevent such injury, and the relation such precautions bear 
to the beneficial use of the premises. If, under all the cir- 
cumstances, the owner omit such precautions as a man of 
ordinary care and prudence would take, under like circum- 
stances, he is guilty of negligence. Chicago, B. & Q. R. Co. 


V. Erayenduhl ...cccceees Sasarerses area eaten ® Siete aaa wae sdeareliee ofehwiacs 
Hvidence. 
In an action to recover damages for injury to a child while 


playing with a railroad turntable, where children who ac- 
companied the plaintiff testified to finding the table un- 
locked, it was competent to show as tending to confirm their 
statement that witness found the table unlocked shortly 
after the accident. Chicago, B. € Q. R. Co. v. Krayenbuhl, 
889, 


In an action for personal injuries to a child received on a 
turntable, it was proper to admit evidence of certain printed 
rules of the company providing that turntables should be 
kept locked when not in use, and that it was the duty of 
agents at stations where there was no engine-house foreman 
to see that such turntables were locked after being used; 
and, in this connection, it was proper to show that, immedi- 


‘ately after this accident, the station agent went to the turn- 


table and locked it. Chicago, B. € Q. R. Co. v. Krayenbuhl, 
889, 


. In an action by a minor child by his next friend to recover 


damages for injuries received on a turntable, evidence that 
on the same day the station agent met children who were 
playing with a push-car on the railroad premises, that he 
rode on the push-car while the children pushed it, and said 
nothing to the children in regard to playing with the car, 
was competent to show that defendant had knowledge that 
children frequented the dangerous premises, and ergo with 
its consent, and this is competent notwithstanding the turn- 
table was some distance away. Chicago, B. € Q. R. Co. v. 
BG) 21000)2 tra oe ee 889, 


Instructions. 


. An instruction confining the plaintiff’s recovery to the re- 


sults of negligence in the specific acts aHeged, and direct- 
ing the jury to consider other acts at other times and places 
only as bearing upon the acts and injury complained of, 
held, in connection with the other instructions, not to nar- 
row unduly the issues, nor to prevent the showing of any 
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negligence directly connected with and tending to cause the 
injury. O'Donnell v. Chicago, R. I. & P. BR. Co.......... “e 
In an action for injuries to a child received on a railroad 
turntable, an instruction which disregards the question 
whether the railroad company had exercised due care in the 
fastenings thereof was properly refused. Chicago, B. « Q. 
R. Co. v. Krayenduhl. ccc ccc cece cane Snailece bt sue Sieve eww! oa eae 889 


’ 


. In an action for injuries to a child received on a railroad 


turntable, where the court had instructed the jury that the 
action rested on the alleged negligence of the company in 
not keeping the turntable guarded, locked or properly fast- 
ened, and that the company had a right to have and use the 
turntable in carrying on its business, an instruction that the 
company was required to exercise reasonable care in the 
placing and fastening of the turntable, and having the same 
fitted with such appliances as would make it reasonably safe, 
is not objectionable as submitting to the jury the question of 
the proper construction and location of the turntable. Chi- 


cago, B. & Q. R. Co. v. Krayendunht...cccaccccccccceeees 889, 


. For instructions tendered, given, refused and modified. Chi- 


cago, B. & Q. R. Co. v. Krayendunl....csecceceeeeeeee+ 889, 
Pleading. 


See ANIMALS, 1. 
9. Petition in an action for injuries received on a turntable, 


10. 


11. 


12. 


examined and held good, as against a demurrer ove tenus. 
Chicago, B. & Q. R. Co. v. Krayenbuhl....... sidelere ste lswhuectese 


A petition in an action for personal injuries that states facts 
and circumstances from which the inference of negligence 
by the defendant is inevitable, is not defective for omitting 
the use of the word “negligence,” or its derivatives. City 
of Geneva v. Burnett.........00. Bas Sim fa apa lorideiss 86 01d elect oelavepavel ee 


In an action for damages for personal injuries resulting 
from the alleged negligence of the defendant, in order to 
negative contributory negligence it is not necessary to set 
out in the petition the specific steps taken by the injured 
party to avoid the injury. The general allegation that such 
injuries were received without fault or negligence on his 
part is sufficient. Chicago, St. P., M. & O. R. Co. v. Lager- 
hrans ........- wicker ha itesteewie ewe” ease eRe ee 
Questions for Jury. 
Ordinarily, the question of negligence is one of fact for the 
jury, to be determined from all the facts and circumstances 
shown in evidence, and it is error for the court to group 
certain facts in evidence together, and instruct the jury that 
they constitute negligence. Chicago, B. & Q. R. Ca. v. 
KrQyCndunl .oececccce cevccecsveee wrelet heres a aiealeee deeie ds 
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Negotiable Instruments. See BILLS AND NOTES. 
New Trial. 

Motion for, prerequisite for review. See APPEAL AND Error, 11. 

Loss of bill of exceptions as ground for new trial. See Jupe- 
MENT, 4-7. 

If the trial court is of opinion that, in view of plaintiff’s evi- 
dence, it erred in submitting the case to the jury and should 
have directed a verdict for the defendant, the proper course 
is to grant a new trial. Barge v. Haslam ...........00065 


Notice. See Mortcaces, 3. MUNICIPAL CORPORATIONS, 7, 12, VENDOR 
AND VENDEE. 

Revocation of order granting liquor license. See INToxIcAT- 
Ine Liquors, 1. 


Offer of Proof. See APPEAL AND Error, 12. 


Office and Officers. See STATE AND STATE OFFICERS. 
Compensation and Fees. 

1. A public officer must perform the duties of his office for the 
compensation fixed by law; and if the’ legislature by statute 
imposes additional duties upon him, but provides no addi- 
tional compensation therefor, such extra work must be per- 
formed gratuitously. Nuckolls County v. Peebler......... 

2. An officer can only charge such fees for the performance of 
official services as are authorized by statute, and any charge 
in excess of the fees provided by statute is illegal and un- 
authorized. O’Shea v. Kavanaugh...........5. ; 

‘ De-Facto Officers. 

8. One who is in possession of an office, and exercising its 
functions by virtue of an irregular appointment from the 
person having lawful authority to appoint, is a de-facto 
Officer. Haskell v. Dutton... ccc. cee cee cence wena 

4, The acts of a de-facto officer, so far as they affect the public 
or third persons, are valid. Haskell v. Dutton 

Ministerial Officer. © 

5. A member of a board of education of a school district in a 
city having a population of over fifteen hundred, organized 
under the provisions:of subdivision 14, chapter 79 of the 
Compiled Statutes, is a ministerial officer within the mean- 
ing of the term as used in section 180 of the Criminal Code, 
providing for the punishment of certain public officers for 
malfeasance in office. State v. Loechner 

Official Bonds. 

6. Under section 15, chapter 10, Compiled: Statutes, an official 
bond must be approved, as well as executed and filed, within 
the time fixed by law. Such approval should come before 
filing, and neglect to procure approval of the bond renders 
the office vacant, if forfeiture is insisted upon, although 
the bond is duly executed and filed. State v. Paxton 
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Office and Officers—concluded. 

7. It seems a proper construction of section 15, chapter 10, 
Compiled Statutes, that the forfeiture therein provided is 
not incurred by failure to procure approval of an official 
bond within the time limited, provided such bond is filed in 
due time and is approved. State v. Parton.............00 110 


Title to Office. Collateral Attack. 

8. A challenge to the jurisdiction of the court grounded upon 
the fact that the summons was issued by an irregularly ap- 
pointed deputy, is a collateral attack upon the deputy’s offi- 
cial character and can not be sustained. Haskell v. Dutton.. 274 


Opinion Evidence. See Evmence, 6. 


Ordinances. 
Proof of adoption. See MunicrPaL CoRPoRATIONS, 6. 


Parol Evidence. See EVIDENCE, 7. 


Parties. 
Prosecution of claim in name of assignee. See EXECUTORS AND 
ADMINISTRATORS, 6. ; 
Ward as party plaintiff. See GuaRDIAN AND Warp, 3. 
The plea of ultra vires can not be interposed by a stranger to 
the contract, who can not show a violation of a duty owing 
to himself. State Ins. Co. v. Farmers’ Mutual Ins. Co...... 34 


Partnership. 

A cause of action in favor of a copartnership against a sheriff 
and his bondsmen to recover the penalty provided by sec- 
tion 34, chapter 28, Compiled Statutes, does not abate by 
the dissolution of the copartnership, but survives to the in- 
dividual members of such copartnership. O’Shea v. Kava- 
NQAUGH wcccresvecee eevee abs dedlevaye! derete eceia: wise: Arayesniexe.aaats aoe 639 


. 


Passengers. See CARRIERS, 


Paupers. 
In counties maintaining a poor-house, townships are not charge- 
able with the support of the poor. Town of Clearwater v. 
Town Of GATfield oc. cccccccccccccnenecececcacessesenes ae. 698 


Payment. See Bits snp NOTES, 9-11. Fravup. PRINCIPAL AND 
AGENT. USURY. 
; Burden of Proof. 

“4, A defendant, who pleads payment, and in support thereof 
shows payment to a third person, claimed to be agent of 
the vendor, has the burden of showing the authority, real 
or apparent, of the person to whom such payment was made. 
Ketelman v. Chicago Brush C0.....cceerecccccccseccceese 429 
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Payment—concluded. 
: Payment Made Under Duress. 

See Duress. INSTRUCTIONS, 15. 

2. One S. had conveyed, by a warranty deed absolute in form, 
to a bank certain real estate as security for an indebtedness 
owing by S. to the bank. S. was in financial distress, and 
had no means of meeting his indebtedness save by a sale of 
the real estate. The bank thereafter assumed to be the abso- 
lute owner of the property and denied to S, any right, 
interest or equity therein, and by injunction proceedings 
undertook to dispossess him of a portion of such land. S. 
procured a purchaser at an advantageous price, and en- 
deavored to adjust his differences with the bank, so as to 
effectuate a sale of the property, and meet pressing demands 
against him. The bank refused to consent to a sale or 
release its interest or reconvey the premises to S. so that 
a sale might be consummated without the payment by S. of 
a large sum of money in excess of the amount justly due. 
Held, Under the facts and circumstances as disclosed by the 
record, that the payment of the excess over and above the 
amount justly due was made under duress and compulsion, 
and might be recovered back in an action brought for that 
purpose. First Nat. Bank of David City v. Sargeant....... 


Petition examined and held to state a cause of action to re- 
cover money paid because of duress. First Nat. Bank of 
David City v. Sargeant.......cccccecenee Scie sarees sfernswesoke’s 
4. Evidence held sufficient to support a verdict for plaintiff in 
an action to recover money paid because of duress. First 
Nat. Bank of David City v. Sargeant. ..ccccccccccacacvones 


~ 


Penalties. 
Exaction of illegal fees. See JuSTIcES oF THE PEACE, 2-56. SHER- 
Irrs, CONSTABLES, AND CORONERS. 


Pendency of Action. See Lis PENDENS. 


Photographs. 
Admissibility In evidence of X-ray photographs. See EvI- 
DENCE, 4. 


Place. 
Of sale of intoxicating liquors. See INroxicaTING Liquors, 7. 


Pleading. See Drrps, 1: Evinence, 2. Factors, 2. JUDGMENT, 6, 

10, 11. Justices or THE Peace. NEGLIGENCE, 9-11, Par- 
MENT, 3. STIPULATIONS, 

Action by wife for personal injuries. See HUSBAND AND WIFsE, 1. 

Action for unearned premium.’ See INSURANCE, 9. 

Action on contract. See CouNTIEs aNpD County OFricers, 3, 4. 

Allegation in answer as admission. See SALes, 3. 

Corporate existence, See CorporaTions, 1. 
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Pleading—concluded. 

Evidence admissible under general denial. See Maxicious 
PROSECUTION, 5, 

Presentation of claims against decedent’s estate. See Exrcu- 
TORS AND ADMINISTRATORS, 2, 38. 

Representative capacity of plaintiff. See GUARDIAN AND 
‘Warp, 2. 

Statutory obligation. See MunicipaL Corporations, 1. 

Sufficiency of allegation of fraud in assessment. See Taxa- 
TION, 16. 

Vacation of streets. See MuNIcrPAL CorPoraTIons, 15. 

Variance between pleading and proof. See LANDLORD AND TEN- 
ANT, 5. : 

Allegations of Fact. 

1. In view of the other allegations as to the nature and cir- 
cumstances of the conveyance, the allegation that it “was 
without consideration” sufficiently states a fact, and is not 
open to objection. Bennett v. Bennett.....cecceccceues 432, 441 


Amended and Supplemental Pleadings. 

2. The question of the right to file amended pleadings during 
the trial, is one which is confided to the discretion of the 
trial court, and unless the record clearly shows an abuse of 
discretion, the rulings thereon will be sustained. Chicago, 

B. & Q. BR. CO. V. Martelle... ccc ccc cccccccccccuccscncences 540 


8. There is no abuse of discretion in refusing leave to file a 
supplemental answer during the progress of a trial, where 
no reason appears for not making the application before 
trial and such application is made without notice and with- 
out tendering any proposed answer. JHstate of Fitzgerald 
%. Union Savings Bank..... aie iesete eye: aSRiaveiee.d eyeleavecaye e*urassia wee 97 


Defects. Aider by Verdict. 

4, Evidence having been adduced in support of the allega- 
tions of a petition without objection, and judgment having 
been rendered thereon, the pleading will be construed lib- 
erally, and mere lack of definiteness or precision in allega- 
tions of essential facts will not be considered, so long as 
such allegations are not wholly wanting. Bennett v. Ben- 
NEW eGo anette Socianckte pigweuader ne ma acadbees tans 432, 441 


Prayer for Judgment. 

5. The third subdivision of section 92 of the Code of Civil Pro- 
cedure provides that the petition shall contain “A demand of 
the relief to which the party supposes himself entitled. If 
the recovery of money be demanded, the amount thereof 
shall be stated.” Will a petition to recover damages for a 
personal injury, which contains no demand for any relief 
whatever, sustain a verdict and judgment therefor?—Quere. 
Chicago, B. & Q. R. Co. v. Martelle... ccc ccc ccccccccccccsess B40 
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Police Power. 
Regulation of hours of labor. See ConsrrrutionaL Law, 1. 


Poor. See PauPEsrs. 
Possession. See ASSISTANCE, WRIT OF. ; 
Preliminary Examination. See CrimInaL LAW AND PROCEDURE, 9-13. 


Presumptions. See APPEAL AND BError, 13. Evipence, 9. 
Arising from conviction. See Maricious Prosecution, 10, 11. 
Arising from finding of committing magistrate. See Mattr- 

CIOUS PROSECUTION, 9. . 
As to cause of accident. See INsuRANCE, 4, 5. 
As to fairness of assessment. See Taxarion, 24. 

CIOUS PROSECUTION, 9. 


Principal and Agent. See Facrors. 

Draft drawn by agent. See Corporations, 6. 

1. A principal will not be permitted to enforce that part of a 
contract made by his agent which is beneficial to him, and 
repudiate that part which is burdensome. Hinman v. F. 

Cy AUST MG OOo 55 Gi ie 8g ena ba ie w Bao Sib RM ae aa ear a 187 


2. Where one has placed his agent for the investment of money 
in notes and mortgages in such a situation that persons of ? 
ordinary prudence, acquainted with business usages, would 
be justified in regarding such agent as having full authority 
with reference to the extension and collection of such notes — 
and mortgages, payment to such agent will be deemed pay- 
ment to the principal. Harrison Nat. Bank v. Austin...... 632 


3. That a party to whom money due another is paid is not in 
possession of the evidences of the indebtedness, is not con- 
clusive of- the question of authority or Jack of: it to make 
the collection. Such authority may be inferred from the fact 
that similar acts, through a series of transactions relating 
to a like business, have been uniformly ratified by the cred- 
itor. Harrison Nat. Bank v, AUSTIN... ccc cece e ccc eanees 632 


Principal and Surety. See Mortcacss, 7, 19. SraTe anp Strate 


OFFICERS. 
Alteration of Bond. 


1. Where the official bond of a state officer has been filed, but 
not approved, and the sureties on such bond, in order to 
procure its approval and prevent forfeiture of the principal’s 
office, ratify and adopt an alteration made by adding other, 
sureties after. delivery, there is a consideration therefor, if 
a consideration were to be held necessary, and the sureties 
yemain bound. State v. Parton... .ccccccccccccccnncnccves 110 


2. The approval of the bond of a state officer after the same 
has been filed with the secretary of state, and waiver of for- 
feiture by permitting the principal to continue in and hold 
the office, is sufficient consideration for the undertaking of 
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Principal and Surety—continued. 
additional sureties who sign after filing, but before ap- 
proval, for the purpose of procuring such approval and 
waiver. State v. PALtONn. .. ccc cece cece eee ener ee neneee 110 


3. A written waiver of alteration of a bond by addition of 
further sureties, executed by the original sureties thereon, 
imported on its face that the bond was incomplete and un- 
delivered. It was in form a consent to the addition of any 
names that might be procured in the future, but also con- 
tained a provision that the original sureties “are held as if 
said names had not been added.” Construing such waiver, 
held, that whether additional sureties signed the bond before 
or after execution of the waiver was immaterial, since (1) 
if the bond was, as the paper indicated, incomplete and un- 
delivered, the sureties might withdraw at any time before 
it was accepted, whether there had been an alteration or not; 
and (2) the fair interpretation of the instrument is that the 
sureties not only agreed generally to the addition of any 
further names that might be procured, until the bond was 
satisfactory to the state and was approved, but also ratified 
and adopted generally any and all alterations by addition of 
other names that had been made at the time they executed 
such waiver. State v. PATtON. .....cccccccecccevcecvceseees 110 

Discharge of Surety. 

4. Addition of further sureties upon a bond after its execution 
and delivery without the consent or knowledge of the orig- 
inal sureties thereon, is a material alteration thereof, which 
will release such original sureties. State v. Pawton........ 110 


5, An agreement, even upon a valid consideration, between the 
creditor and one or more of several sureties, extending the 
payment of the debt as to such sureties, does not operate as 
a release of other sureties not parties to such agreement, 
Sherman County v. Nichols..... aide: soa ieie sie leie wahoo See 2 ice Se 250 


C. Part payment of a debt, past due, by one or more of several 
joint sureties is not a sufficient consideration for an agree- 
ment extending time of payment between the creditor and 
such sureties, so as to release other joint sureties not par- 
ties to such agreement. Sherman County v. Nichols ae. aiasee 250. 


7. An answer by a surety alleging that, after his liability ac- 
crued, property sufficient in amount to discharge the obliga- 
tion had been conveyed by the principal debtor to the cred- 
itor as security, the equitable title remaining in the princi- 
pal, followed by the general allegation that the creditor had 
received from the principal, property and money sufficient 
to pay off the note sued on, does not state a defense. First 
Nat. Bank of Greenwood v. Wilbern......c2005 seeeccoecee. 242 


8. The mere fact that a creditor has in his hands property of 


69 
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Principal and Surety—concluded. 
a principal debtor sufficient in amount to pay or secure the 
debt, does not of itself operate to release the surety, because 
it does not of itself put it out of the power of the surety, 
after the payment of the debt, to resort to the property for 
his indemnity. First Nat. Bank of Greenwood v. Wilbern.. 

9. A creditor, by fraudulently incumbering or concealing the 
property of an insolvent principal debtor so as to. delay or 
embarrass a surety in obtaining indemnity, releases the 
latter from liability. First Nat. Bank of Greenwood v. Wil- 
DENN es lr and Si Siet a ak Se Gist a ado eae pe hbtwk aie we : 

Indemnity Mortgage. 

10. The contingent liability of a principal to the sureties upon 
his bond, is a sufficient consideration to support a mort- 
gage given to indemnify. such sureties after execution and 
delivery of the bond and before a breach. Harlan. County 
Ve. WHITNEY cacasecccseces sucnees Sea Sree oe 

Remedies of Creditor. 

11. A creditor is entitled to enforce for his own benefit any 

securities which the principal debtor has given his surety 
‘by way of indemnity. Harlan County v. Whitney........+. 

12. Where a surety holds collaterals of indemnity, he may ‘not 
enforce them without first discharging the obligation; but 
the creditor may. Harlan County Vv. WRIENEY...cccccencens 

See, also, TrRusms, 3. 

13, Although a county may not demand of a edunty treasurer 
any other or further security than the bond required by law, 
such fact does not prevent it from taking advantage of se- 
curities given by the treasurer to the sureties upon his bond 
for their indemnity, either by way of subrogation or by pro- 
curing an assignment from the sureties. Harlan County 
v. Whitney ..... qeneeee oneness ba enaes . : 


Probable Cause. See MALIcIouS PROSECUTION. 


Process. See LimiTaTIoN or Actions, 1. AFFIDAVITS. ASSISTANCE, 
WRIT or, EXECUTION, 


Public Lands. 

The power to make and correct surveys of the public lands 
belongs exclusively to the political department of the general 
government, and a plat of a survey made and approved by 
that department can not be impeached in the courts, except 


upon a direct proceeding for that PuEpOES McBride v. Whit- 
AKO weaaieeie ante 8 bee . 


Public Policy. See Fravup. 
Questions for Court. 
Construction of contract. See Conrracts, 3. 
Probable cause for instituting suit. See Manicious Prosrcvu- 
rion, 14, 15. 
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Questions for Jury. See NeEaLicence, 12. 

Consent of parties as to enforcement of agisters’ lien. See 
ANIMALS, 5, 6. 

Contributory negligence of passenger. See Cagrizrs, 3. 

Injury at railroad crossing. See RaiLRoaps,, 2. 

Negligence causing injury to trespasser. See Rariroaps, 6. 

Negligence in care of sidewalks. See MUNIcIPAL CoRPoRA- 
TIONS, 4, 


Quieting Title. See TaxarTion, 19, 20. 


Railroads. See TAXATION. 
Contributory negligence of passenger. See CARRIERS. 
Injury on turntable. See NEGLIGENCE. 
Opinion evidence as to rate of speed of train. See Eviprence, 6. 
Voluntary relief department. See DreaTu, 2. INSURANCE, 3. 


Accident at Crossing. 


1. In the absence of visible or audible evidence of danger, there 
is no requirement that a passer stop, as well as “look and 
listen,’ before attempting to cross railway track. Union P. 
PRC O. 0s FRUZUCKG ho asain. cere abs oerais Sate lareiard, Oe doe She S boas Sie Beal bib acd ts 621 


2. Evidence held not to require a peremptory instruction for de- 
fendant on the ground of contributory negligence. Union P. 
R. Co. v. Ruzicka...... avecals a alaws avecleiwerave soaks des Sioievar oun tare - 621 


3. An instruction as to running trains faster than an ordinance 
allowed upheld against objection. Union P. R. Co. ‘v, 
Ruzicka ...... Sik era leu “16 orakeve seraveverer'ei do 18 avele eevee aid ereseiah ertvere sega OOL 


4, Instruction that a failure to give signals of warning of train 
as required by city ordinance, should be considered in de- 
ciding as to negligence in, killing cattle, is not erroneous be- 
cause of a failure to repeat, in that connection, an instruc- 
tion that to authorize a recovery such negligence must be 
the proximate cause of the damage. Union P. R. Co. v. 
BUBICK «ccc ence cne covcevecvece veccccce ocelare; folate cere eoeee G21 


Oonstruction and Maintenance. 

5. Where an agreement gives a railroad company the option 
to erect and maintain a structure of a certain description, 
or to pay a specified amount of money in lieu thereof, and 
the company exercises its election by building the structure, 
such election is final, and it can not relieve itself from main- 
taining the structure by tendering payment of the money, 
Gloe v. Chicago, R. I. & P. R. C0......46 aisartinte's oa wccceevess 680 


Injury to Licensee or Trespasser. 
6. Whether or not it is negligence on the part of a locomotive- 
engineer to fail to stop his train, moving at not exceeding 
three miles an hour, on seeing a boy of eight years jumping 
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Railroads—concluded. 
on and off a ladder at the side of a freight car, is a question 
to be determined by the jury in view of all the circum- 
stances. O'Donnell v. Chicago, R. I. & P. R. Co..........-. 612 


%. In an action against a railroad company to recover dam- 
ages for injuries to a minor child received on the defend- 
ant’s turntable, a petition—good in other respects—which 
alleges that the plaintiff was induced by other small chil- 
dren, with the knowledge and consent of the defendant, its 
agents and servants, and by the invitation of the defendant, 
to come to and about the turntable, will resist a demurrer 
ore tenus. On the face of the petition, this is an allegation 
of an invitation by the defendant. Chicago, B. & Q. R. 
Oo. v. Krayenbduhl ..... Vide ee @aeale wen eee a Ste on eee e #6 880) O99 

See, also, NEGLIGENCE. : 


Rape. See Statutrss, 2-4, 13. 
Neither old age nor devotion to country in time of peril, can be 
regarded as a complete disproof and refutation of the charge 
of rape. Richards v. State.....ccccccccccvcccccvececcccace 808 


Ratification. 
Of alteration of official bond. See ALTERATION or INSTRUMENTS. 
Of contract made by agent. See CorporaTIons, 7. PRINCIPAL 
AND AGENT, 1. 
Of sale of trust property to trustee. See Trusts, 2. 
Unauthorized sale of mortgaged property. See CHaTTEL Mort- 
GAGES. 


Reasonable Doubt. See Insteuctions, 18, 19. 


Receivers. See BANKS AND BANKING. 

The power conferred on the receiver of an insolvent bank by 
section 35, chapter 8, Compiled Statutes, to “compound all 
bad or doubtful debts when approved by the court or judge,” 
includes the right to compromise doubtful claims against 

; stockholders of such bank for the double liability imposed 
: upon them by the constitution of this state in section 7, arti- 
cle 110. State v. German Savings Bank. .ecccocceseseseecs 416 
See, also, BANKS AND BanxIna, 4. 


Receiving Stolen Goods. 

An information drawn under section 116 of the Criminal Code, 
which charges that the defendant bought and received stolen 
property, knowing it to have been stolen, but which fails to 
allege that he bought or received it with intent to defraud 
the owner, is defective in substance, and will not support a 
conviction. Darrah v. State ..cccscccccccccvsccccccccccces LOL 


INDEX. 


Records. 
Failure to record assignment of note. See BILLS aND Notes, 2. 
Failure to record deed. See VENDOR AND VENDEE, 1-3. 
Failure to record mortgage. See MorT@agEs. 


Reformation of Instruments. See LimiTaTIon or Actions, 2. 

1. In an action for reformation of an instrument in writing, 
if third persons have acquired rights in the subject-matter 
of the suit without notice of the mistake, or of the rights of 
the party claiming under the instrument in which the mis- 
take occurs, in good faith, that fact may bar the right to 
reformation, so far as such third persons could be affected 
thereby. Carter v. L€Ondrd.....cceccccecccccccccnceeaceen 

2. Delay in seeking reformation by correction of an error in a 
description in a deed, is no bar unless someone has been 
prejudiced thereby. Carter v. Leonard...... a Ria Snag senereraraioece 


Reinstatement. See Morreaces, 18. 
Release. See Mortaaaes, 18. PRincrPat AND SURETY, 4-9. 


Relief Associations. \ 
Relief department of railroad. See DEaTH, 2, INsuRANog, 3, 15. 
Religion. 
Religious exercises in public schools. See ConsTITUTIONAL Law, 
4-10. ScHOOLS AND ScHooL DISTRICTS. 


Religious Societies. 

1. The courts will not review the judgments or acts of the gov- 
erning authorities of a religious organization with reference 
to its internal affairs for the purpose of ascertaining their 
regularity or accordance with the discipline and usages of 
such organization. For the purposes of this rule it can make 
no difference whether the governing authority is confided to 
one man or to a synod or conference, nor whether the mode 
of procedure permitted to such person is in accord with the 
ordinary course of investigations or trials. Each religious 
organization must be the judge of its own laws. Bonacum 
MV. Harrington ...sceceeee IT eo prei-eters Bcdseia wie Scares wietoece 

2. When the governing authority of such an organization has 
deprived one of its clergymen of his authority to officiate as 
such, he may be enjoined from making use of church prop- 
erty in that capacity, or under color of the functions of 
which he has been deprived. Bonacum v. Harrington...... 

3. In case property has been contributed and conveyed to the 

. authorities of the general church organization for the pur- 
pose of religious worship in accordance with the doctrine 
and discipline of a particular denomination, persons claim- 
ing under said denomination and not pretending in any way 
to hold adversely thereto, or to have any title of their own 
except as members thereof, may be enjoined from using 
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Religious Societies—conciuded. 
such property contrary to the determination of the govern- 
ing authority of the denomination. Bonacum v. Harrington, 831 


4. Where a local church congregation is a member of a general 
organization having general rules for the government and 
conduct of all its adherents, congregations and officers, the 
orders and judgments of the general organization through 

‘ its governing authority, so far as they relate exclusively to 
church affairs and church government, are binding on the 
local associations, and will not be re-examined by the courts. 
Bonacum v. Harrington ...ccccosecccevace RET a JA eee eine 831 


Remedy. See AcTION. 
Rent. See LANDLORD AND TENANT, 


Replevin. 

Action to obtain possession of benefit certificate on refusal of 
delivery. See INSURANCE, 16. 

1. An affidavit in replevin, which alleges a special ownership, 
by stating that there is a certain sum due upon the mort- 
gage under which the plaintiff claims, and that there has 
been a default in the condition of such mortgage, is not ab- 
solutely void, and, if assailed by motion to quash, may be 
amended. Dodd v. Skelton...........eees Keiele wie Aigca eee a dante. DBO 

2. When an action of replevin is removed to the district court 
by appeal, it is not necessary to file a new affidavit. Dodd 
De SHOU ON: oie Zialaesd anion bie cos 80s 816 fo le + oe wi ce's 00 ho oes 0 ee eee Sjetasacece 585 


3. When the special proceeding in replevin is not assailed, the 
“only thing for the trial court to do is try and determine 
the issue formed by the pleadings. Dodd v. Skelton....... . 585 


Rescission. See Contracts, 8-11. 
Reserved Case. See TRIAL, 5-7. 


Res Judicata. See JUDGMENT, 2. ; 
Law of the case. See APPEAL AND Error, 24, 25, 


Return. 
Of property on rescission of contract for fraud. See Con- 
TRACTS, 9. 
Reversion, 
Of land on vacation of street. See MuNicrpaL Corporations, 8. 


Review. See APPEAL AND ERROR. 


Revocation. 
Of order granting liquor license. See IntoxicaTINa Liquors. 


Sales. See DaMages, 2. Factors. InroxicaTina Liquors, 6, 7. 
VENDOR AND VENDEE. 


Parol evidence. varying bill of sale. See Evwencs, 7. 


INDEX. 


Sales—concluded. 

Purchase by executor or administrator of part of personal es- 
tate. See ExecutTorS AND ADMINISTRATORS, 7-9. 

To trustee of trust property. See Trusts, 2. 

1. That the articles were paid for and were to be shipped with 
freight prepaid and were guaranteed to be according to sam- 
ple, does not take them out of the general rule that the title 
to goods ordered from a distant point passes to the purchaser 
when they are consigned to him and delivered to a common 
carrier, Harding v. State... cc cece cece ecccccecceseneeanene 


2. In a suit to recover the purchase price of goods sold and de- 
livered, where the vendor agreed at the time of the sale to 
create a demand for them by advertising, and only partially 
complied with such agreement, it is error to charge the jury 
that plaintiff is not entitled to recover anything for the 
goods. Silurian Mineral Springs Co. v. Kuhn....ccccceceee 


3. An allegation that defendant has paid for all goods “re- 
ceived by him in the transaction described by plaintiff in 
his petition” amounts to an admission of the sale and deliv- 
ery of goods as alleged in the petition, and a plea of pay- 
ment. Kettleman v. Chicago Brush CO.....ceeeeeeees teens 


Schools and School Districts. 
Malfeasance of officer. See Orrice AND OrFfFicers, 5. 
Religious exercises in school. See ConstTiTuTIONAL Law, 4-10. 


1. A teacher in a public school, being vested during school 
hours with a general authority over his pupils, his requests 
are practically commands. State v. Scheve.....cecccccene 


2. Whether it is prudent or politic to permit Bible reading in 
the public schools is a question for the school authorities, 
but whether the practice of Bible reading has taken the 
form of sectarian instruction is a question for the courts to 
determine upon evidence. State V. SCheve...ccsccccsacees 


3. The point where the courts may rightfully interfere to pre- 
vent the use of the Bible in a public school, is where legiti- 
mate use has degenerated into abuse,—-where a teacher em- 
ployed to give secular instruction has vidlated the constitu- 
tion by becoming a sectarian propagandist. State v. Scheve, 


Settlement. See COMPROMISE AND SETTLEMENT. 


Sheriffs, Constables and Coroners. 

1. Under the provisions of section 5, chapter 28, Compiled Stat- 
utes, a sheriff is authorized to charge commission only upon 
moneys actually received and disbursed by him; and where 
the decree is satisfied prior to sale, and the money is paid 
directly by the execution debtor to the creditor, a commis- 
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Sheriffs, Constables and Coroners—concluded. 


sion charged by the sheriff on such money is illegal and un- 
authorized. O’Shea v. Kavanaugh......-...00- a: Sorel esaiwrerese- 00s 


. The fact that a litigant against whom the sheriff has 


charged and collected fees not authorized by law has a rem- 
edy by motion to retax costs, does not deprive him of his 
right to proceed against the sheriff and his bondsmen under 
section 34, chapter 28, Compiled Statutes, for the recovery 
of the fifty-dollar penalty therein provided. O’Shea v. Kav- 
QNAUGH .rcccceees nei W76) ages e aes 0 610 Wie Naseielovbiale ‘eae: Taso (a.lenela osu ar aiatere 


Specific Performance. 
Admission as to contract. See Evmence, 1. 
Contract to bequeath homestead. See Homestzap, 1-3. 


1. 


5. 


Discretion of Court. 
Under the pleadings and the evidence in the case at bar, held, 
the district court properly refused to decree specific per- 
formance of the agreement on which the suit is founded as 
to an undivided two-thirds interest in the real estate in- 
volved in the controversy, belonging to the defendants. 
Hoctor-Johnston Co. v. Billings. ...cccecncacccacceccesecer 


Whether a decree for the specific performance of an agree- 
ment for the sale of real estate will be granted, rests in the 
discretionary powers of the trial court sitting as a court of 
chancery. Such discretion, however, is not unlimited, and a 
decree is not to be given or withheld arbitrarily and ca- 
priciously, but it is a judicial discretion, to be controlled and 
governed by equitable rules and principles. Hoctor-John- 
Ston Co. V. BillingS .. oc ccccnccccccenaccves Sere ee eel ee ete ereare 


. Where an agreement to sell real estate is entered into by 


vendors as owners of,a part interest therein, tentatively, or 
on condition that the owner of the remaining interest in the 
property will also convey his interest for the price agreed 
upon, which he fails to do through no fault or neglect of 
those entering into such an agreement, it is not an abuse of 
discretion for the trial court to refuse to decree specific per- 
formance of the agreement as to the undivided interest in 
the real estate involved, held by the parties making such 
agreement. Hoctor-Johnston Co. v. Billings... .cseccdseses 


Mutuality of Remedy. 


. Specific performance of a contract for the sale of real estate, 


will not be decreed where the agreement is not binding on 

both parties and the mutuality of obligation is not such that 

it may be enforced by either. Hoctor-Johnston Co, v. Bill 

ANOS. c.ceaiiewabead. a:0tieiele eed es. a:ere8 ee ee re ee 
Remedy at Law. 

Where land for right of way is conveyed to a railroad com- 
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Specific Performance—concluded. 


pany under an agreement that one or more unider-track 
crossings of certain specified dimensions are to be built and 
maintained for the convenience of the grantee in working 
the land across which the road is constructed, a court of 
equity will decree specific performance of the contract and 
not leave the grantee to his action for damages, when 
specific performance will alone answer the purpose of jus- 
tice. Gloe v. Chicago, R. I. & P. R. Oo... cece aacacaieiae eet 


Stallions. See ANIMALS, 1. 
State and State Officers. 


1 


6. 


Food Commissioner. 
The provisions of the act of the legislature of 1899, -being 
chapter 35 thereof (Compiled Statutes, 1901, ch. 33), creat- 
ing a food commission, making the governor the food com- 
missioner, providing for the appointment of a deputy food 
commissioner, and defining the duties of the officers so pro- 
vided for, do not contravene the provisions of section 26, 
article 5, of the constitution, wherein it is declared: “No 
other executive state office shall be continued or created, and 
the duties now devolving upon officers not provided for by 
this constitution shall be performed by the officers herein 
created.” Merrill v. State... ccc cece seve veer ccccncsvaces 


Treasurer. Bond. Liability of Surety. 


. While approval of the official bond of a state officer is not 


necessary to its validity as against the sureties thereon, but, 
as it is for the benefit of the public, may be waived, yet this 
waiver is for the state to make, and the unauthorized filing 
of a bond, without approval, does not preclude the state from 
claiming a forfeiture under said section 15, chapter 10, Com- 
piled Statutes. State v. PaATton....c.cccuccscccccnce Sewieeys 


. The governor, not the secretary of state, is to approve the 


bond of a state treasurer. Hence, so far as the state is 
concerned, the filing of a treasurer’s bond by the secretary 
of state, before it has been ‘approved by the governor, does 
not dispense with the necessity of approval. State v. Paxton, 


. Unless and until the state declares the forfeiture of an office 


because the official bond has not been approved, a bond filed 
with the secretary of state is effective against both prin- 
cipal and sureties. State v. Paxton... . 0... cccssccesescces 


. The approval of a bond of a state officer after, instead of 


before, filing is an “irregularity” which does not invalidate 
the bond. Section 18, chapter 10, Compiled Statutes. State 
D. POGON: ici ia awiaeeidiere eae btie eed be Sa elagee0e 8a awe wis ieietena eee 
Where a bond is approved after being filed with the secre- 
tary of state, whether it relates back to the time of filing, in 
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110 


110 
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State and State Officers—concluded. 
the sense that it would waive the neglect to procure approval 
in the time fixed by law, quere. State v. Paxton........... 110 


7. A bond can be delivered but once. If after delivery it is 
altered by the addition of further sureties, and again deliv- 
ered, there is in effect a delivery of a new bond, which will 
take effect as such from the date of the last delivery. State 


VU, Paxton ....ceceee Spi aiosete setae gid’ Rho ie ah wis lar euaLel ae AUS ehdias aia svaseheane 110 
8. The bond of a state treasurer is governed by different rules 
from that of a county treasurer. State v. Paxton......110, 122 


See Counties anp County. OFFICERS, 1. 


9. In view of the several decisions in this cause, the sole re- 
maining issue is whether the defalcation of the principal 
in the bond occurred during the last term, or in whole or 
part during his first term of office; and, if such defalcation 
occurred during his last term, the defendants are liable 
therefor. State v. Pawton... cece cece eccccncsncucceee eee 110 


Statute of Frauds. See Trusts, 1. 

A contract for the purchase of certain shares of stock in a cor- 
poration and for the repurchase of the same upon the hap- 
pening of a certain event, where it has been fully performed 
by one of the parties thereto, is not within the statute of 
frauds. Fremont Carriage Mfg. Co. v. Thomsen,........+. 370 


Statutes. See ConstiruTIonaL Law. 

Appeal in action against estate, repeal of act. See APPEAL AND 

HRRoR, 22, 
Amendment. 

‘1. The act of March 31, 1899, to regulate and limit the hours 
of employment of females, does not amend the act of 1883 
to protect the health of female employees in stores, offices 
and schools. It is an act complete in itself, and is not re- 
pugnant to the provisions of section 11, article 3, of the con- 
stitution. Wenham ¥. State... ccc cuss cccccncescvccasnces 394 

2. The act of 1887 amending section 12 of the Criminal Code, 
contained but one subject and that subject was clearly ex- 
pressed in the title. Richards v. Staté..... cc ce cee ee eneee 808 


3. The legislation embraced in the said act of 1887 was within 
the title to the act of 1873, providing for the establishment 
of a Criminal Code, and was germane to section 12 of the | 
last-mentioned act. Richards v. State... .. cc cece wee w cee 808 


4, The act of 1895 amending section 12 of the Criminal Code, 
was constitutionally adopted and is a valid law. Richards 
UO. BEATE weccccconee Base ssi ele! Stare over Se leun et Sieinieenste a ageiahat tiene eiarecstacs 808 


Oonstruction. 2 
5. Where a part of an act has been declared invalid, and the 
remainder is complete and perfect in all its parts, and is 
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Statutes—continued. 


10. 


11. 


12. 


13. 


14. 


capable of execution, it will be upheld and enforeed, unless 
it is apparent that the invalid part was an inducement to _ 
adoption of the remainder. Merrill v. State 


eee ene eoeneeee 


. The part of chapter 33, Compiled Statutes, 1901, relating to 


an attempted appropriation for the salary of the deputy food 
commissioner, which has been declared invalid, was not an 
inducing element to the passage of the remainder of the act. 
Merrill v. State 


Cee eet ere mre e rare are rennreeseerernssranvae 


. The doctrine of strict construction of a penal statute, does 


not apply to the bastardy act. Parker, née West, v. Nothomb, 
308, 


. In construing a statute, the strict letter of the law ought 


not to be followed when such an interpretation would lead 
to an unreasonable or absurd conclusion. The court will en- 
deavor to ascertain the true intention of the legislature, and 
give it effect rather than the literal sense of the terms em- 
ployed. Parker, née West, v. Nothombd 


ee es 


. In construing a remedial statute, we should consider (1) the 


action taken by the law-making body, (2) the changes which 
have been made, (3) the reasons for such changes, and (4) 
the evils sought to be remedied. Hotcoms, J. Parker, née 
West, v. Nothombd ......... sleieidecahh a eww Rone phenalaicea ara» suse LO; 


The statute creating the agister’s lien is remedial in its 
nature, and should be liberally construed for the purpose 
of effectuating its object. Becker v. Brown........- Sew ew’ 


The words “original Code,” when used in the title to a bill 
providing for the amendment and repeal of a section of the 
general law relating to crimes, should be construed as re- 
ferring to the Code of 1873 and not to the abrogated Code of 
1866. Richards v. State ........... MS td ice danas iahaieae sue ets a 
Enactment. 
An immaterial change in the title to a bill, whenever made, 
is without legal effect. Richards v. State..... eine saves pare 
The purpose of the legislature, by the act of 1887,, to 
amend and repeal section 12 of the Criminal Code, is not 
rendered doubtful by the reference to section 11 in the re- 
pealing clause. Richards Vv. State... .cccccecesesseenevenes 


A defect or imperfection in the title of a legislative bill may 
be corrected by amendment at any time before the bill is put 
upon its passage. The constitution does not require that 
every bill shall be read at large on three different days in 
each house of the legislature under an exactly identical 
title. Richards v. State. ..cccecccscacccvcececs 66 6 Cia Wine ate's 


Subjects and Titles. 


Subjects and titles of amendatory acts. See Statutss, 1-3. 
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Statutes—concluded. 

15. The act of the legislature approved March 31, 1899, “To regu- 
late and limit the hours of employment of females in manu- 
facturing, mechanical and mercantile establishments, hotels 
and restaurants; to provide for its enforcement and a pen- 
alty for its violation,” contains but one subject, and in its 
terms is no broader than its title, in which its subject is 
clearly expressed. Wenham v. State.....ccccccsccecs wecee 394 


16. Chapter 33 of the Compiled Statutes of 1901 does not con- 
flict with section 11, article 3, of the constitution, declaring 
“that no bill shall contain more than one subject.” Merrill 
D>. BUACE sickens a Sid. Sia'eiee ese se cee Wi8ddaleieis. Se eeda dase tess 009 


Stay. See APPEAL AND Heror, 26-30. 


Stipulations. 

1. The right of a party to withdraw or amend a stipulation of 
facts filed in a case, is within the sound discretion of the. 
trial court; and the ruling of the trial court with regard 
thereto, will not be disturbed in the absence of abuse. State 
Ins. Co. v. Farmers’ Mutual Ins. Co.......... oie eSishersisee cer OF 


2. Where a defendant at the trial stipulates that a fact exists, 
he may not secure a reversal after judgment against him 
because of a defective pleading of the stipulated fact. Ben- 
Nett V. BENNEtt .iccccccccccccccccccvcsccccecsceccecscecee 441 


Stolen Goods. See Larceny. RECEIVING STOLEN Goops. 
Streets. See MUNICIPAL CORPORATIONS. 


Subrogation. 

1. While subrogation is not founded on contract, and is a crea- 
tion of equity, existing solely for accomplishing the ends of 
substantial justice, there must in every case where the doc- 
trine is invoked, in addition to the inherent justice of the 
case, concur therewith some established principle of equity 
jurisprudence, as recognized and enforced by courts of 
chancery. Meeker v. Larsen. .cccsccacccccccucccccccsescce 158 

2. One who furnishes money for the purpose of discharging a 
mortgage lien upon real estate can not claim subrogation to 
the rights of the mortgagee in the absence of an agreement 
or understanding that the mortgage is to be kept alive for 
his benefit, or that he shall be given a lien on the premises 
in lieu of the one which has been discharged. Meeker v. 
TGP SCN. iin 6 oo 6.06.00 5io:tce Siena aie 6 6 iuleie ales eee eee aie ees aeee LOO 

Summons. See PrRocuss. 
Supersedeas. See APPEAL AND Ennor, 26-30. 


Surplus. See Morreagss, 8, 9. 
Survey. See Pusiic LAnps. 


INDEX. 


Taxation. See MUNICIPAL CORPORATIONS, 7. 


Judicial notice as to standard of valuation of property for as- 


sessment. See EvIpENcE, 5. 
Assessment of Railroad Property. 


. Sections 39 and 40 of the revenue act embrace the legislative 


plan and method of assessing railroad and telegraph prop- 
erties, which are complete within themselves, and capable of 
enforcement independent of the provisions of section 32. 
State v. Savage ...... € oie Syeteweieiee Oe se praietersia’ sgieteuw ee tele a/eie-wibne 


The state board of equalization is by law constituted a spe- 
cial tribunal for the purpose of assessing railroad and tele- 
graph properties, and in the valuation and assessment of 
such property for taxation purposes it is given exclusive 
Jurisdiction. State v. Savage.......ccsaens Wisiesdiovo-Saatecestont ¢ 


. It is the duty of the state board of equalization to value and 


assess for purposes of taxation, all railroad and telegraph 
properties of all kinds within the state, with the exceptions 
mentioned in sections 39 and 40 of the revenue act. State 
V. SQUAGE .cscecaeee iialere w:dcaldsate’ Zo Uibieeuece wii we aaa. Stevase a2ayerers ese 


The state board of equalization, in the assessment of rajl- 
road and telegraph properties, should include in its assess- 
ment the value of the franchise with the tangible property 
assessed. State V. SAVAGE... ..cccerccecsevccccccccesscsces 


In the assessment of railroad and telegraph property, the 
state board of equalization may consider not only the re- 
turns required to be made by sections 39 and 40 of the reve- 
nue act but also all other information of a trustworthy char- 
acter obtainable which may tend to establish the true value 
of the property assessed. State v. Savage.........60. aacatateye 


. The provisions of section 32 of the revenue act, requiring 


the assessment of the capital stock of the corporations 
therein named, at its actual value, after deducting there- 
from the value of the real estate and personal property of 
such corporation assessed as such, are not applicable to the 
assessment made by the state board of equalization of the 
properties of railroad and telegraph companies. State v. 
SAVAGE!) occcacecceee coves e siauderets diarelaie eieoaee. Se ses aravssdcetes sees 
In assessing railroad and telegraph property, it is the duty 
of the state board of equalization to secure all reasonable 
and necessary trustworthy information relative to the value 
of the entire property of each corporation’ assessed, and 
assess such property as a unit or as one property. State v. 
Savage ..cssvaeee Sense aie aews Acta ave Wevassie ty w ateiausials Sajare aes 


. In determining the value of the property assessed, it is the 


duty of the board to consider all factors having the elements 
of property, whether tangible or intangible, which enhance 
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Taxation—continued. 


10. 


11, 


12, 


13. 


14. 


the value of the corporate estate, and value such property for 
assessment purposes so that the valuation placed thereon 
shall harmonize with the constitutional rule of uniformity. 
BUGEE Ve SQV GG Eis G5 Sacavn cdo co 055 ota, Rien, cbse ee ade Mun ece a olnetwieclecee 


. Where railroad and telegraph properties are situated in more 


than one state, it is necessary to consider and determine the 
value of the whole property, wherever situated, as an en- 
tirety, and then determine what proportion of the whole 
property is situated and used in this staté and subject to 
taxation therein; the relation such part bears to the whole 
property as to its value being the basis on which the as- 
sessment is to be made. State v. Savage.......... We estgetece 


The market value of the stocks and bonds of a railroad cor- 
poration is an important factor, with other pertinent in- 
formation, by which to determine the fair cash value of the 
property assessed which is represented by such stocks and 
bonds. State v. SQUAGE. .ccccccecccccccececsvacevecssccees 


The earnings of a railroad company is evidence of a most 
important character in determining the true value of the 
property from which the earnings accrue, and is one of the 
chief elements which give value to the property, and should 
be considered in determining the value for assessment pur- 
poses of the entire corporate property which is assessed. 
State V, SQUAGE: oi. cece cc cee is sad ee 0 e ore ais 8 alee eh eae wes wb ee 


Where the property of a railroad corporation is assessed by 
the state ‘board of equalization as a unit, and in fixing the 
value thereof the board takes into consideration the fact that 
the property is being used for effectuating the objects of the 
corporation, is earning an income in the transportation of 
passengers and carrying of freight for hire, and that such 
corporation is exercising the rights, powers and privileges of 
corporations organized for the purpose of engaging in busi- 
ness aS common carriers, such assessment, so made, would 
include and cover the intangible as ‘well as the tangible 
property of the corporation, and would be an assessment of 
its franchise. State v. Savage......cccccccccccccsccues or 


Evidence examined in the case at bar, and held that in the 
assessment of the properties of the railroad and telegraph 
companies by respondents the franchises of such corpora- 
tion were valued and assessed in the assessment of the physi- 
cal properties of such corporations. State v. Savage... are 


The power of the state board of equalization to value and 
assess for tax purposes sleeping and dining cars operated 
on railroads in this state, is derived from the statute, it be- 
ing within the province of the legislature to select a method 
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Taxation—continued. : 


15. 


16. 


17. 


18. 


19. 


by which all such properties shall be valued and assessed, 
which is exclusive when no constitutional rule is violated. 
State :D, SQUQQE  o.6. isi es Sas bie woe oa oes Ba See eee a eS 
In assessing sleeping and dining cars under the provisions 
of sections 40a and 400 of the revenue act, the board can 
not value and assess the franchises or other intangible prop- 
erty of the corporations owning such cars as independent 
species of property. In estimating the value of such prop- 
erty for assessment purposes the assessing board, in deter- 
mining the value thereof, is not confined alone to the cost 
of construction, but may consider the value of the property 
assessed as a means of earning income, the profitableness of 
the use to which it is put, and ascertain and fix its true 
value for assessment purposes with reference to the value 
it has as used and by reason of its use. State v. Savage.... 
Allegations in an alternative writ of mandamus to compel 
the state board of equalization to reassess railroad and tele- 
graph properties held to present an issue of fraud in regard, 
to the manner of making the assessment complained of. 
State v. SAVAGE ..cccecccccccccncvces ie ijavavdleavata sa sare snavavelags 
In mandamus proceedings against the state board of equal- 
ization to compel a reassessment of railroad properties, held, 
that, under the evidence, the inference is not warrantable 
that the respondents acted from improper motives and fraud- 
ulently, in making the assessment complained of, with the 
wrongful intention of discriminating in favor of the rail- 
road and telegraph companies whose property was assessed. 
State v. Savage .........4.. 6 eaves k eat sata: 6-6: 4'S ae! alec WG hin O arate 
Whether the provisions of law requiring the valuation of 
railroad and telegraph property for assessment purposes 
made by the state board of equalization, shall be taken and 
accepted as a correct assessed valuation of such property 
for municipal purposes in cities of the metropolitan and 
first class, when a different standard of valuation prevails 
as to the assessment of all other property in such cities, 
violates the constitutional provision requiring taxes to be 
uniform throughout such municipality as an independent 
taxing jurisdiction,—quere. State v. Savage......... ai 
Enforcement. 
In consequence of section 144, article ‘1, chapter 77, Com- 
piled Statutes, an action to quiet title to real property and 
remove a cloud therefrom, directed against an apparent lien 
by way of tax or special assessment, is only maintainable in 
case such tax or assessment itself is absolutely void. Phila- 
delphia Mortgage & Trust Co. v. City of Omaha............ 


20. If the tax is not wholly void in itself, or levied or assessed 


714 


. 714 


714 


714 


93 


992 


INDEX. 


Taxation—continued. 


21, 


22, 


23. 


24, 


25. 


26. 


27, 


28. 


for an unauthorized purpose, a person who claims for some 
other reason that he or his property should not be held to 
pay it is left to the remedy provided by said section 144, or 
to make his defense when the alleged tax lien is sought to 
be enforced. Philadelphia Mortgage & Trust Co. v. City 
Of OMGNG eae vise oa le eRe alesis RAO TONS SNS CORR ee ee see 


Owner of Property. 
The owner of personal property, within the meaning of the 
tax laws, is the person who has the legal title thereto. 
Union Stock Yards Nat. Bank v. Thurston County......... 


Where cattle are mortgaged and the mortgage assigned to 
a bank, it is error to assess such cattle for taxation against 
the bank; it never having any other interest in the cattle 
except as mortgagee. Union Stock Yards Nat. Bank v. 
Thurston OOUnty ...ceceeee Wire: Cele wlelee sale eaeieeese se v4.10, 


Property Defined. 
The word “property” as used in the constitution (art. 9, 
sec. 1) is a generic term, and includes all property of what- 
ever description, whether tangible or intangible. State v. 


BSQUGGO si. sine ais reieceiste sebis 6S bie oles wie; Wao dae’ Obie iaelee'eees how's 


Review and Correction of Assessment. 
The presumption is that when an officer or assessing body 
values property for assessment purposes he acts fairly and 


_impartially in fixing such valuation. State v. Savage...... 


In assessing property for taxation purposes the state board 
of equalization is clothed with quasi-judicial powers as to 
the valuation of such property, and when it has once acted 
on sufficient information, and expressed an honest judg- 
ment as to such value, its judgment can not be controlled 
by the writ of mandamus. The writ of mandamus is not a 
writ to correct errors, but to compel action. State v. Savage, 


A board of county commissioners, under the provisions of 
section 1, article 2, chapter 77, of the Compiled Statutes, has 
the authority to correct errors and omissions in the assess- 
ment rolls of the county of which they are commissioners 
“within six months from the time the taxes would, if regu- 
larly assessed, have become delinquent.” Union Stock Yards 
Nat. Bank v. Thurston County. .ccccccccncccvccccesesesecs 


Evidence held insufficient to support judgment of district 
court dismissing petition in error from proceedings of 
county board in correcting an alleged error in an assess- 
ment. Union Stock Yards Nat. Bank v. Thurston County... 


; Tax Titles. 
Where right of action on tax-sale certificate has been per- 
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29. 


30. 


31. 


32. 


34. 


Theft. 


mitted to lapse, it carries with it all right to recover for 
subsequent taxes paid by the purchaser on the same prop- 
erty. Battelle v. Douglas County...........008 sera leves-aneeaseveversie 


Section 180 of chapter 77, article 1, Compiled Statutes of 
Nebraska, prevents bringing any action against the county 
for refunding payments on illegal tax-sale, after five years 
have elapsed without any demand for a deed or action of 
foreclosure. Battelle v. Douglas County.....cccccecececens 


Valuation. Uniformity. 


The constitution requires that in the assessment of taxes 
for municipal purposes, such taxes shall be uniform with 
respect to persons and property within the jurisdiction of the 
body imposing the same. State v. Savage..........eceeeee 


In observing the constitutional rule of uniformity, property 
which escapes taxes altogether can not be taken into account 
in determining the standard of valuation of property actu- 
ally listed, returned and assessed, on which taxes are levied. 
State:-V: SAUGGC io ocile doh woltw e.g eGuide Rage eee ase Sean RRS 


In assessing property for taxation the dominant idea of the 
organic law is that needful revenues shall be raised by levy- 
ing a tax on property by valuation, in such manner that 
every owner of property subject to taxation shall pay taxes 
in proportion to the value of the property owned. State v. 
BQVGG Cs sisi die srersia dense robe ROG A eB wle 4 arb hihi wt dow ee RAO SOS 0S 


. Where an assessing officer or board disregards well-known 


rules for the valuation of property assessed, and has refused 
to consider trustworthy and pertinent information regarding 
such values, and arbitrarily assesses property at a grossly 
inadequate sum, such assessment may be treated as fraudu- 
lent, and as, in law, no assessment. State v. Savage....... “ 


Where in the assessment of property for municipal purposes 
in cities of the metropolitan and first class different stand- 
ards of valuation prevail than in the assessment of prop- 
erty generally throughout the state for general revenue pur- 
poses, and the state board of equalization can not assess 
property in harmony with such different standards of valua- 
tion, it is their duty to observe the rule of uniformity of 
valuation of property assessed generally for revenue pur- 
poses, rather than the standard prevailing in the cities of 
the classes mentioned when property therein is assessed for 
municipal purposes. State Vv. SQVAGE..ccrccccncccsusceccce 


See LARCENY. 
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Time. 


INDEX. 


Extension of time of payment as release of surety. See Prin- 


CIPAL AND SURETY, 5, 6. 


For transinission and filing of record on appeal. See ArpraL 


AND Prxor, 19, 21. 


Reasonable time for sale by factor. See Factors. 
Reasonable time to prepare for hearing. See INJUNCTION, 2. 


Title. 


See TaxaTION, 28, 29. 


To land on vacation of streets. See MuNnicipat CoRPORATIONS, 8. 
When title of goods shipped passes to purchaser. See Sates, 1. 


Treasurers, 
Bond of treasurers. See CounTIES ANB County Orricers, 1. 


STATE AND STATE OFFICERS. 


Trespass. See NEGLIGENCE. RAILROADS, 6. 


Trial. 


See ConTINUANCE. EXEcUTORS AND ADMINISTRATORS, 2-6. 
INSTRUCTIONS. QUESTIONS FOR CoURT. QUESTIONS FOR 
y JuRY.' REPLEVIN. STIPULATIONS. 


Offer of proof. See APPEAL AND Hrror, 12. 
Right of trial by jury. See Jury, 3. 
Trial to court. See APPEAL AND Error, 6, 7. 


Directing Verdict, 


. If the court has jurisdiction of a case, and the evidence is 


undisputed, it is not error to direct a verdict. Dodd v, 
SKkeElWON wccccveeee is aubyel ere Sewrereyete% scatinv aru v a’ siele® salecejnreieee aeeeie) DOD 


. When the evidence introduced by the plaintiff is insufficient 


to prove a cause of action, it is the duty of the court, upon 
the request of the defendant, to instruct a verdict in his be- 
half. Fremont Brewing Co. v. HANSEN. ...ccccevccccuccecce 456 


Irregularities. 


. A party defendant in an action to quiet title, can not be 


heard to complain that the action was brought on the equity 
side of the docket, when by his answer he has invoked the 
action of the court in his own behalf. McBride v. Whitaker, 137 


Reception of Evidence, 


. The order in which evidence shall be introduced in the trial 


of a cause, is to a great extent discretionary with the trial 
court; and it is not the exercise of that discretion. but the 
abuse of it, that constitutes reversible error. McDermott 
VD MOROY vaso. e5s 0 aerate siPioves, Caen lo 8 ie ead Wis Radia eiihew dualace Deeetane 194 


Reserved Case. 


. Under sections 438 and 439, Code of Civil Procedure, the trial 


court after verdict may order the case reserved for argu- 
ment or consideration of some point of law, and on consid- 
eration thereof render such judgment as ought to be had in 
view of its decision upon said point. Berge v. Hasiam..... 656 
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Trial—concluded. 

6. This power exists only with reference to specific points of 
law arising upon the pleadings or the evidence. A case can 
not be reserved after verdict upon the general question 
whether, under the evidence, the plaintiff is entitled to re- 
cover... Barge V. Haslam... ccccccccscccccssacens aie adele gies . 656 


“1 


. Where a case is reserved after verdict for further considera- 
tion, the point or points of law upon which it is reserved 
must be stated specifically in the record. Barge v. Haslam.. 656 

Special Findings. 
&. Whether to submit special findings to the jury is largely 
within the discretion of the trial court, and, in the absence 
of an abuse of such discretion, the refusal to submit such 
findings will not be reviewed. Chicago, St. P., M. & O. R. 
Co. Vv. LAQErTKrans ... ccc ccc cece cence eee 566 
Witnesses. Limiting Number. 

9. It is permissible for trial courts, in the exercise of a sound 

discretion, to limit the number of witnesses that may be 


called to prove facts collateral to the main-issue. Biester 
wv, State .....e. sravedoer Gud wp oceld-sieX bee a) suite elec aie ScoebanlgronaasZe ee’ vee 276 


10. Litigants should, ordinarily, anticipate the exercise of such 
discretionary power. Biester v. Stat€..... cece cent 276 


Trover. See CONVERSION. 


Trusts. See HOMESTEAD, 3. 


1. As between the parties, and in the absence of fraud, an 
agreement creating a trust in chattel property need not be in 
writing. Wolf v. Haslach........ iueeera §,avn av elieleraim ‘et atelares «ee. 303 


2. A sale to a trustee, of the trust property, is not void at all 
times and under all circumstances. Ordinarily, the cestui 
que trust has the option to affirm or repudiate such sale. An 
unreasonable delay in making such election will be con- 
strued as an affirmance. Shelby v. Creighton......csceuee . 485 

3. Securities which the principal debtor has given his syrety 
by way of indemnity, are deemed in equity to be held by the 
surety in trust for the payment of the principal obligation, 
Harlan County v. Whitney......ccceee eid cacavessvarele acolo Sila We «+ 105 


Turntable. See NEGLIGENCE. 


Ultra Vires. See CorporaTIons, 4, 5. 
Plea of, by stranger. See ParRTIEs. 


Undue Influence. See Contracts, 8, 9. DrEeps. 


United States. 
Survey of lands. See PuBiic LANnps. 
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Usury. : 

Evidence held to sustain the defense of usury, and that the 
debt had been fully paid and discharged. Rawles v. Reichen- 
bach ..... sh avane Silt aad, Lea eIRUGsR Gercmsesinok Gousha aygnace lates va houaveitaite aia “aeuw tarsal 


Variance. 
Between pleading and proof. See LANDLORD AND TENANT, 5, 


Vendor and Vendee. 
Failure to Record Deed. Effect. 

See MortGacEs, 4. 

1. Deeds, mor‘gages and other instruments required to be re- 
corded are void as to subsequent purchasers whose deeds, 
mortgages or other instruments shall be first recorded. Com- 
piled Statutes, ch. 73, sec. 16. Ames v. Miller... .......ccuee 

2. The term “deed” as used in said chapter embraces every in- 
strument in writing by which any real estate or interest 
therein is created, aliened, mortgaged or assigned, or by 
which the title to any real estate may be affected in law or 
equity, except last wills, and leases for one year or for a less 
time. Compiled Statutes, ch. 73, sec. 46. Ames v. Miller.... 

3. Where a grantor of real estate, who, as disclosed by the rec- 
ord, is the owner of a legal and mortgage estate therein, 
which apparently have merged, and who assumes and pro- 
fesses to be the owner of the entire estate and to be able to 
convey the same, sells such real estate to a bona-fide pur- 
chaser who pays full value therefor, relying on the state of 
the public records which disclose an apparent merger of 
the mortgage into the legal estate in the hands of his 
grantor, and when, from the facts and circumstances sur- 
rounding the transaction, and upon due inquiry, nothing ap- 
pears from which a contrary intent as to a merger of the two 
estates may be inferred, such purchaser will be protected in 
his title so obtained as against one who has an equitable 
lien on such property as assignee of the mortgagee, but who 
has failed to have recorded in the proper office an assign- 
ment of the mortgage under which he claims. Ames »v., 
MLCT ah Gneoe sa si ee Boe capaci oantensvn vasa? “ous u bid vate Sa wliall ea ata le ae ae 

Lien of Vendor. 

4. Where the vendor of real estate executes to the vendee a 
bond for a deed, the vendee giving notes for the purchase 
price, the reservation of the legal title by the vendor is se- 
curity for the payment of the purchase price, and upon 
default of the vendee, the vendor may treat the contract as 
a mortgage, and foreclose it as such. First Nat. Bank of 
Falls City Vv. HAQOr. . ccc ccc ccc cree e rc cece es ee nsec eeueee 

6. When the vendor transfers one or more of a series of notes, 
given for the purchase price, executed by the vendee under 
a bond for a deed, such assignment carries with it an equita- 


29 


204 


204 


204 


340 
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Vendor and Vendee—concluded. 
ble assignment pro tanto of the lien of the vendor upon the 
land conveyed. First Nat. Bank of Falls City v. Edgar...... 340 


Recitals in Deed. Notice. 

6. A recital in a deed of conveyance that it is subject to cerlain 
mortgages, described therein, is notice to all persons claim- 
ing through or under such deed of such facts as might be 
ascertained reasonably by investigation of the record and 
following up the information imparted thereby. Carter v. 
POON eens Ss sean BOR OOS CDSE hehe Cbaredeoa eae 670 


7. Where a deed of conveyance recites that it is subject to a 
mortgage, and where a mortgage is of record, which might 
reasonably be taken to be one of those referred to in such 
recital, one claiming through the deed is bound to inquire, 
and can not avoid such duty because of an error in the de- 
scription, which renders it somewhat doubtful what tract 
is intended. Carter v. LEONATA...... ccc cece cece rene neces 670 


8. A recital in a deed that land conveyed is subject to a certain 
mortgage, is not the less constructive notice because cgn- 
tained in and a part of an agreement to pay the mortgages 
referred to. Carter Vv. L€ONATA... 1. ccc eee eee aiaierGrcedes wren 670 


Verdict. See TRIAL. : 


Waiver. 

Of approval of official bond. See PrixcipaL anpd Surety, 3. 
STATE AND STATE OFFICERS. 

Of prepayment of fees for transcript of record. See APPreaL 
AND Brror, 20. 

A waiver is an intentional relinquishment of known rights, and, 
except in case of waiver of forfeitures, requires either con- 
sideration or the elements of estoppel. State v. Paxton.... 110 


Waters and Watercourses. See BOUNDARIES. 


1. The remedy set forth in section 35, article 2, chapter 93a, 
Compiled Statutes, providing, on dispute as to irrigation 
rights, for summary action by the under assistants of the 
state board of irrigation, is not exclusive and ergo does not 
prevent equity jurisdiction of disputes between water appro: 
priators of matters not in terms confided to such assistants. 
Farmers & Merchants’ Irrigation Co. v. Cozad Irrigation Co., 3 


2. The right of a prior appropriator to water is to get his al- 
lotted supply without unreasonable inconvenience because 
of the effect of subsequent appropriations. Farmers & Mer- 


chants’ Irrigation Co. v. Cozad Irrigation C0........seeeeee 3 


3. The “reasonable convenience” in getting water of a prior ap- 
propriator defined as follows: Such convenience as leaves it 
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Waters and Watercourses—concluded. 
profitable to him to take out the water, and, in addition to 
that, gives him every advantage which he can have without 
causing a greater disadvantage to a subsequent appropriator, 
Farmers ¢ Merchants’ Irrigation Co. v. Cozad Irrigation Co., 


Wills. 
Agreement to bequeath homestead. See Homesteap, 1-3 


Witnesses. See DEPoSsITIONS. 7 


Absence as yground for continuance. See CONTINUANCE. 
CRIMINAL LAW AND PROCEDURE, 1-4. 

Limiting number of witnesses. See Tria, 9, 10. 

Opinions. See EVIDENCE, 6. ' 


1. Statements of a witness merely going to show how he knows 
that a train stood on a crossing thirty minutes or more, 
which are otherwise ‘immaterial, should generally be admit- 
ted, at least in outline, but it is not error to strike them out 
as unresponsive, when volunteered in detail in answering a 
question as to the time and circumstances of the train’s 
standing there. O’Donnell v. Chicago, R. I. ¢ P. R. Co 


2. In the absence of a distinct admission of the precise state- 
ment tendered to be proved, a party who has laid the proper 
foundation may prove a previous statement made by a wit- 
ness materially contradicting his testimony. O’Donnell v. 
Chicago, BR. I. & P. Ry. CO... ccc ecn eee eneeee 


‘Women. 
Regulation of hours of Jabor. See ConsTITUTIONAL Law. 1, 2. 


Words and Phrases. 
1. “Bordereau.” See Index to Notes. 


wer eens wwe eee ane 


2. “Deed.” Ames Vv. Miller... ccc ccc ccc ce rece c ence cecesensees 

3. “May,” State v. City of AMMUGNCE.... cece eee een eenes 534, 

4, “Original Code.” Richards v. Slaté...... cece ene 

s 5. “Owner.” Union Stock Yards Nat. Bank v. Thurston Cound, 
6. “Property.” Stte v. SAvage....... ccc ccc ceca c en eaes 

7. “Reasonable convenience.” Farmers & Merchants’ Irrigation 
Co. v. Cozad Irrigation CO... ccc ccc ccc cece eee ene 

8. “Same.” Garnett v. M@YCTS 0.0... cece cece eee en eeee 287, 

9. “Unmarried.” Parker, née West, v. Nothomb.......... 308, 


Work and Labor. 
Regulation of hours of service. See CONSTITUTIONAL Law, 1, 2. 
Evidence held sufficient to sustain verdict for plaintiff in an 

action for services rendered. Lomax v. Holbine 


Writ of Assistance. See ASSISTANCE, WRIT OF. 
ox-Ray. 


Admissibility of X-ray photographs in evidence. See Ev 


DENCE, 4, 


612 


612 


270 


